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Madison,  Wisconsin. 

To  his  KjcceileHrOy  the  Oovernor,  and  to  ike  Honorable  Legisla- 
ture   of    JVisccmsin:-^ 

In  compliance  with  the  joint  resolutions  of  the  1909  session 
of  the  legisla^ture,  appointing  several  committees  to  investigate 
certain  specifieci  subjects,  and  recommend  legislation  relative 
tliereto  this  committee  was  assigned  the  subjects  of  Water  Pow- 
^y^  Forestry  and  Drainage,  and  the  undersigned,  members  of 
siic-h  committee,  leg  to  submit  this  report,  and  the  several  bills 
d  exhibits  thereto  attached. 

KesoectfuUy  submitted  this  30th  day  of  December,  A.  D.  1910. 

H.  P.  BIRD, 

Senator. 

WILLIAM  M.  BRAY, 

GEO.  P.  HAMBRECHT, 

P.  W.  KUBASTA, 

J.  B.  TH01LA.S, 

Assemblymen. 


KEPOKT 


OF 


THE   SPECIAL  LEGISLATIVE  COMMITTEE 


AI'FOINTKI)  T(>  INVESTIGATE 


Water    Powers,  Forestry  and  Drainage 

The  special  legislative  committees  created  by  the  Wisconsin 
L^'irislature  of  \i)09y  for  the  purpose  of  investigating  the  sub- 
jrcts  of  Water  Povei-s,  Forestry  and  Drainage  in  the  state, 
I  u\  to  i€_H-oiiinieii<I  such  legislation  relative  thereto  as  it  deemed 
Mdvis^ihie,    !;eK   leave  to  submit  the  following 


REPORT. 

The   t-niniiiittee    was  created  by    joint    resolutions    Nos.    8-21 
.n<l  52,  and  <H>iisisted  of  the  followhig  members: 

Senators  Bird,    Hasting  and  Krumrey. 

Assembly  men    Hray,  Ilambrecht,   Kubusta  and  Thomas. 

The  eomniittee  organized  by  choosing  Senator  H.  P.  Bird, 
foiiniian,  and  Assemblyman  Geo.  P.  Hambrecht,  secretary.  The 
-fiairman.  seeretary  and  Assemblyman  J.  E.  Thomas  were  ch(xsen 
as  a  sub-eommittee  to  audit  the  expense  accounts  of  the  members. 
Later,  owinpr  to  the  illness  of  Senator  Hird,  Assemblyman  Bray 
u  n>,  ehosen  a  member  of  the  auditing  committee,  to  act  for  Sena- 
I'lr  Bird,  during?  the  absence  of  the  latter. 

The  eonmiittee  ai'eepted  the  invitation  of  the  State  Conserva- 
u.iii   Copniii.s>i<>H    to  attend  the  uiceting  of  such  commission  on     ' 
.liilv  14    WO*J,    to    learn  what  measures  relating  to  matters  re- 
'■.•rr4*d   t*»  this  eonmiittee  and  not  brought  before  the  legislature 
v^.»re  under  consideration. 
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From  August  16th  to  the  27th,  the  Committee  made  a  trip 
along  the  lower  Fox  River  from  Oshkosh  to  Kaukauna.  Then 
to  Shawauo,  and  on  to  Neopit  where  lumbering  is  in  progress 
under  government  regulation  on  the  Menominee  Indian  reser- 
vation. Then  to  the  interstate  water  power  in  process  of  de- 
velopment on  the  Menominee  river  about  twenty  miles  above 
Marinette.  Then  along  the  Wisconsin  river  from  Grand  Rap- 
ids to  Grandfather  Falls  fourteen  miles  above  Merrill,  stopping 
at  intermediate  points  where  water  powder  has  been  developed, 
and  at  some  points  where  the  power  has  not  been  improved. 

From  October  18tlu  to  the  29th,  the  Committee  made  a  trip 
to  Eagle  River  and  vicinity,  and  up  through  a  part  of  the 
Eagle  chain  of  lakes,  to  observe  the  system  of  reservoirs  now- 
being  constructed  for  the  purpose  of  making  a  more  uniform 
flow  in  the  Wisconsin  river.  Then  across  to  the  Chippewa  river 
drainage,  and  down  branches  of  that  stream.  Continuing 
westward,  via  Ashland  and  Superior,  the  Committee  visited 
Cass  Lake,  Minnesota,  to  observe  the  timber  cutting  on  the 
Oneida  Indian  reservation  under  government  supervision — 
this  being  the  nearest  point  where  slash  burning  and  reforest- 
ing is  in  actual  progress.  On  the  return  from  Cass  Lake,  the 
Committee  traveled  forty-five  miles  up  the  Chippewa  River, 
from  Eau  Claire,  to  observe  the  water  powers  on  that  stream. 

The  object  of  these  trips  was  to  familiarize  the  Committee, 
to  some  extent  at  least,  wdth  the  physical  conditions  pertaining 
to  water  powers,  both  developed  and  undeveloped;  also  to  ob- 
serve the  cut  over  lands  in  the  north  part  of  the  state  and  the 
adaptation  of  the  soil  and  other  conditions  relative  to  reforest- 
ing— also  to  see  the  reservoirs  now  being  constructed  on  the 
head  waters  of  the  Wisconsin  river. 

At  advantageous  places  along  the  route  the  Committee 
stopped  for  hearings,  and  invited  everyone  who  was  interested 
in  the  subjects  under  consideration  to  give  testimony  and  in- 
formation. So  far  as  practicable,  previous  notice  was  given 
of  these  hearings  so  as  to  secure  full  attendance.  During  the 
first  trip,  hearings  were  held  as  follows : 

1st  at  Log  Cabin  Inn,  Neenah,  Aug.  17th,  1909,  about  30 
present. 

2nd  at  Kaukauna  Town  Hall,  Aug.  18,  1909,  about  100  pres- 
ent. 
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•W  at  Shawano,  Aug.  20,  1909,  about  20  present. 

4th  at  Wausau,  Aug.  25,  1909,  about  50  present. 

oth  at  Wausau,  Aug.  26,  1909,  about  50  present. 

On  the  second  trip : 

r.th  at  Haekley,  Oct.  19,  1909,  about  20  present. 

7th  at  Eagle  River  Dam,  Oct.  20,  1909,  about  40  present. 

-•^th  at  Rhinelander,  Oct.  21,  1909,  about  35  present. 

9th  at  Cass  Lake,  Minn.,  Oct.  24,  1909,  about  30  present. 

10th  at  Eau  Claire,  Oct.  27,  1909,  about  100  present  (3  ses- 
sions) . 

Also  hearings  in  the  club  rgora  of  the  Hotel  Pfister,  Milwau- 
k.n%  as  follows:  December  2nd,  3rd,  4th,  7th,  8th,  9th,  13th,  and 
14th.  1909,  attendance  from  twenty  to  one  hundred  at  each 
hearing. 

Hearings  were  also  had  at  Madison,  "Wis.,  October  24th,  25th 
and  26th,  1910,  and  on  December  8th,  9th  and  10th,  1910,  and 
later  in  the  same  month.  In  this  connection  your  Committee 
would  state  that  a  two  days'  session  was  held  at  St.  Paul,  De- 
ri mber  6th  and  7th,  1910,  with  the  Lake  States  Forest  Fire  Con- 
f*^rence.  at  which  Conference  there  were  present  prominent 
himbermen,  railroadmen,  and  members  of  the  Forestry  Depart- 
ni<»nt  and  state  oflficials  of  the  three  states  of  Michigan,  Wiscon- 
sin and  Minnesota. 

In  addition  to  these  formal  meetings,  individual  members  of 
th»^  committee  met  for  informal  discussions  and  research  work 
••c  nnected  with  the  questions  submitted  to  the  committee.  In 
this  research  work  the  committee  employed  Attorney  M.  C. 
Riley,  of  Milwaukee,  who  devoted  a  great  deal  of  time  to  the 
questions  submitted  to  him,  and  who  rendered  valuable  services 
to  the  committee  and  members  thereof,  in  gathering  data  for 
the  use  of  the  committee. 

Mr.  Henrv'  D.  Goodwin  of  Milwaukee  rendered  most  eflScient 
stenographic  services  to  the  Committee  in  taking  down  and 
transcribing"  the  official  proceedings  of  the  Committee. 

^lany  of  the  persons  who  appeared  before  the  Committee  dur- 
ing* the  trips  to  the  northern  part  of  the  state  were  financially 
interested    in     water   powers,    several    were    lumbermen,    some 
owners  of  summer  resorts  and  the  others  were  citizens  gener- 
fiUv  interested   in  the  proceedings  of  the  Committee.     At  Cass 
T^ke,  Minnesota,  those  who  have  charge  of  the  government  tim- 
l-«er.  as  well  as  several  lumbermen  who  are  engaged  in  cutting 
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logs,  testified.  At  I\|ilvvaukee,  four  University  professors  and 
the  President  of  that  institution,  the  State  Forester,  farmers 
and  many  others  residing  in  different  parts  of  the  state  rendered 
valuable  aid  to  the  Committee  by  the  information  given. 

The  testimony  obtained  by  the  Committee  at  these  hearings 
is  filed  as  a  part  of  this  re})ort.  A  typewritten  transcript  of  this 
testimony,  (the  official  proceedings  of  the  Committee),  is  filed 
with  the  Wisconsin  Legislative  Reference  Library  at  Madison. 

It  was  the  purpose  of  the  Committee  in  holding  these  hear- 
ings to  learn,  as  far  as  possible,  the  sentiment  of  all  clasKCJ}  of 
citizens  in  the  parts  of  the  state  that  would  be  most  affected  by 
changes  in  the  laws,  relating  to  Water  Powers,  Forestry  and 
Drainage.  In  this  the  Committee  thinks  it  has  been  quite  suc- 
cessful. 

The  Committee  had  heard  statements  and  arguments  ('over- 
ing,  when  reduced  to  typewritten  form,  over  3,000  closely 
printed  pages. 

Guided  by  the  observations  made  and  the  testimony  offered 
the  Committee  respectfully  submits  the  following  statement  of 
facts  and  recommendations : 
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FACTS. 


WATER  POWERS. 

It  inav  be  stated  generally  that  there  seems  to  be  great  and 
unaniitions  interest  in  and  desire  for  further  development  of 
water  poivers  in  order  to  build  up  cities  and  furnish  employ- 
ment for  the  people. 

Some    objection  has  been  made  to  the  effect  that  dams  and 
reservoirs    destroy  the  natural  beauty  of  the  country,  but  the 
fact  is,  as  the  Committee  finds  it,  that  all  things  considered,  the 
natural  beauty  of  the  countrj'  is  greatly  enhanced  by  these  im- 
provements. 

Mr.    ^I-    C.    Riley  compiled   for  your  Committee  a  series  of 
tables,   marked  exhibits  1   to  (i,  inclusive,  and  made  a  part  of 
this  report,   analyzing  all  of  the  dam  charters  granted  by  the 
le^slature  from  the  organization  of  the  territory  of  Wisconsin 
to  date.      This  analysis,  arranged  (chronologically,  gives  the  cita- 
tion of  the  law  granting  the  charter,  the  name  of  the  grantee, 
the  location  of  the  dam,  the  duration  and  the  purpose  of  the 
grant,  the  provisions  for  the  safe-guarding  of  navigation,  mis- 
cellaneous purposes  included  in  the  grant,  whether  or  not  the 
power  of  eminent  domain  was  granted,  whether  or  not  fishways 
were  provided  for  and  whether  or  not  a  reserve  clause  to  amend, 
alter  or  repeal  the  charter   was    made    a    part   thereof.     From 
the    legislature    665    permits   to   construct    dams.     24r4:   permits 
were  g'ranted  to  improve  navigation  and  to.  facilitate  log  driv- 
iii*',  or   both;  227  for  hydraulic  purpcxscs;  52  to  improve  navi- 
gation  a  fid  for  hydraulic  purposes;  79  to  facilitate  h>g  driving 
find  fiyr  hydraulic  purposes,  and  6;^  for  other  pur])oses,  viz. :  to 
feed  canals,   for  pisciculture,  to  create  ponds,  to  tiow  cranberry    ' 
marshes^     for   the   '*  public   g(M>d,^'    for  general   municipal    pur- 
ni}8i*ti    and  inclu<le  44  grants  in  wliich  no  purpose  is  specified,  the 
i-ontext  of  the  grants  being  indefinite. 
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These  tables  show  further  that  out  of  the  665  permits  granted 
326  contained  the  power  of  eminent  domain-,  325  contained  a 
reserve  clause  to  alter,  amend  or  repeal  tlie  grant,  31  were 
granted  for  a  limited  period,  and  121  provided  for  fishways. 
The  following  table  (page  2772  of  the  official  proceedings),  com- 
piled  from  Professor  Leonard  S.  Smith's  report  for  the  Federal 
C(mservation  Commission,  shows  the  number  and  kind  of  i)lants 
operated  by  water  power  in  Wisconsin,  May,  1908 : 


TABLE. 

NUMBER  ANT>  KIND  OP  PLANTS  RUN  BY  WATER  POWER  MAY,  1908.^OOMPILED 
PROM  PROF.  LEONARD  S.  SMITH'S  REPORT  PREPARED  POR  FEDERAL  CON- 
SERVATION COMMISSION. 


Paper  mills,  pulp  and  fiber 

Flour,  grain   and   feed ' 

Saw  mills  and  planing  mills 

Electric  light  and  power 

Woolen    mills,    manufacturing    yarn 
and    carding 

Manufacturing   brick 

Manufacturing    bridges 

Compressed    air 

Mill    elevators 

Manufacturing  boots  and  shoes 

Tannery    

Mnchine    shops 

Manufacturing  wooden  ware 

Manufacturing    furniture 

Mnnufacturing  hubs  and  spokes 


43 

218 
45 
43 

22 
1 
1 
2 
2 

1 
1 

15 
1 
2 
1 


Manufacturing   hosiery   

Manufacturing   nails    

Mnnufacturing    bee    hives 

Manufacturing   boxes    (wood).. 

Manufacturing  brushes   

Manufacturing  sash  and  doors 

Manufacturing    cutlery    

Manufacturing  scales   

Manufacturing   cotton   goods.. 

Creameries     

Floating   logs    

Manufacturing    linen    goods... 

Water  works 

Idle    

Not   known    

Total   


10 


10 


439 


No  person  has  appeared  before  this  committee  or  given  testi- 
mony criticising  the  improvement  of  any  water  power  that 
has  been  developed  in  the  state  of  Wisconsin,  either  as  to  the 
damage  done  to  other  property  thereby,  or  as  to  injustice  done 
to  citizens  by  those  who  have  made  such  improvements. 

No  person  has  appeared  before  this  committee  or  has  given 
testimony  criticising  the  construction  of  any  dam  that  has  been 
built  in  this  state,  or  has  contended  that  the  same  w-as,  by  rea- 
son of  faulty  construction,  a  menace  to  any  other  property  upon 
the  stream,  and  no  person  has  appeared  and  presented  claim 
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of  any  injury  done  to  any  person  or  thing  by  reason  of  such 
improvements. 

The  evidence  presented  to  this  committee  shows  that  most 
of  the  water  powers  developed  in  Wisconsin  have  been  jfinaneed 
by  capital  from  within  the  state.  Upon  investigation  your 
committee  found  no  tendency  toward  a  uniting  of  powers  so 
as  to  form  a  water  power  trust  or  monopoly. 

All  the  testimony  and  facts  brought  to  the  attention  of  this 
committee  shows  that  every  water  power  that  has  been  im- 
proved in  Wisconsin  has,  by  virtue  of  such  improvement,  im- 
mediately become  a  great  and  useful  feature  in  the  develop- 
ment of  industry  at  the  location  of  such  improved  power,  or 
in  the  vicinity  thereof,  and  that  in  many  places  such  improve- 
ment of  a  water  power  has  been  the  determining  factor,  not 
only  in  locating  a  thriving  and  prosperous  industry,  but  in 
promoting  the  general  prosperity  of  a  large  region,  and  in 
^eatly  aiding  the  development  of  our  state.  This  is  espe- 
cially true  in  the  timber  region  of  Wisconsin.  The  improve- 
ment of  these  powers  has  directly  resulted  in  furnishing  a  large 
and  profitable  market  to  new  settlers  engaged  in  clearing  tim- 
bered land  for  agricultural  uses.  Were  it  not  for  this  indus- 
trial development,  much  of  the  timber  cut  from  these  agricul- 
tural lands  would  be  waste  products  that  would  have  to  be 
destroyed  on  the  premises  and  at  a  considerable  cost. 

The  testimony  discloses  a  demand  from  every  community 
where  water  powers  are  located,  and  where  testimony  was 
taken,  for  every  encouragement  possible  for  the  full  develop- 
ment of  all  undeveloped  water  power,  in  order  to  stimulate  the 
commercial  activity  of  the  community. 

In  all  cases  where  any  hydraulic  power  in  Wisconsin  is 
leased  or  sold  to  the  public  it  is  subject  to  the  public  utility  laws 
of  Wisconsin,  and  is  under  the  direct  supervision  and  regula- 
tion of  the  Wisconsin  Railroad  Commission  the  same  as  any 
other  public  utility  product. 

Wisconsin  has  no  mountains,  and  the  evidence  presented  to 
this  committee  shows  that  there  is  no  erosion  affecting  in  any 
manner  the  flow  of  any  of  the  rivers  in  this  state. 

The  testimony  discloses  that  nearly  all  manufacturing  plants 
operated  by  water  power  in  this  state  have  installed  auxiliary 
steam  plants  to  supplement  the  water  power  created  either  to 
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add  to  the  total  power  used  or  to  compensate  for  the  regular 
fluctuations  in  water  levels. 

On  the  Lower  Fox  river,  between  Lake  Winnebago  and  Green 
Bay,  most  of  the  water  power  is  developed,  but  not  all.  The 
Federal  grants,  in  the  interest  of  navigation,  to  large  corpora- 
lions  which -in  some  cases  have  been  conflicting,  have  influenced 
the  development,  with  the  result  that  at  this  time  the  General 
Government  maintain®  the  dams  (with  minor  exceptions)  and 
controls  the  amount  of  water  required  for  navigation,  the  users 
of  water  power  being  permitted  to  use  the  surplus  only.  These 
grants  are  all  under  Federal  control. 

In  connection  with  the  water  power  development  on  the 
Fox  river,  Mr.  L.  M.  Mann,  Assistant  Engineer  for  the  Federal 
Government  at  Oshkosh,  Wis.,  submitted  to  your  Committee 
5  tables  marked  *' Exhibit  7'*  and  attached  to  this  report,  as 
follows,  to-wit: 

Tables  Furnished  by  the  U.  S.  Engineer's  Office,  Oshkosh,  Wis., 
to  the  Legislative  Committee  on  Water  Powers,  F(rrestry 
and  Drainage. 

1.  Water  Powers  on  Lower  Fox  River,  W^isconsin. 

2.  Fox  and  Wisconsin  Improvement,  W^isconsin. 

3.  Statement  concerning  Water  Power  at  Existing  Govern- 
ment Dams,  Fox  River,  WMs. — Sheet  1. 

4.  Statement  concerning  Water  Power  at  Existing  Govern- 
ment Dams,  Fox  River,  W^is. — Sheet  2. 

5.  Statement  concerning  Water  l^ower  at  Existing  Private 
Dams,  Fox  River,  Wis. — Sheet  3. 

On  the  Wiscon.sin  River  much  progress  has  been  made  in  de- 
veloping water  power,  and  in  nearly  all  cases  without  litigation 
or  misunderstandings  between  the  operators  themselves  or  the 
riparian  owners.  There  still  remains  nnich  undeveloped  powei 
on  this  river. 

On  the  Chdppewa  River  power  is  developed  at  Eau  Claire 
and  at  Chippewa  Falls  only.  Several  large  powers  are  still  en- 
tirely undeveloped. 

On  the  Flambeau  but  a  small  part  of  the  possible  power  is 
developed.  The  rapid  fall  in  that  river  makes  large  develop- 
ment possible. 

Four  powers  on  the  Menominee  River,  an  interstate  stream, 
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are  tlt*velopecl  above  ^larinette,  viz.:  at  upper  and  lower  Quin- 
nesef,  at  Xiagara,  and  at  a  point  locally  known  as  Grand 
UapicLs.  near  Marinette.  Several  powers  are  developed  at  Mari- 
ri«*tte.       !MiieIi    remains  unimproved. 

On  the  I^rshtigo  River  one  power  was  developed  years  ago 
at  IV.shti^o  Village,  and  another  is  now  in  progress  at  High 
Kails.  This  river  has  many  rapids,  and  much  m(M-^ power  can 
1k'   developed.  ■>     ^^  O  ** 

Tlie  Hi>ck  Iiiver,  on  which  much  power  is  now  being  used, 
\yiis  not  viffiitecl — nor  were  the  many  other  rivers  in  the  state, 
i»ii  some  of  lA'hieh  a  part  of  the  power  is  already  developed  and 
«»n  others,   none  at  all. 

For  the  amount  of  developed  and  undeveloped  water  power 
in  the  state,   see  the  following  table : 

The  following  t^ble  gives  the  most  important  facts  regarding 
the   principal    water  power  rivei*s  of  Wisconsin. 


Kiver   Sv!»tein. 


j   nrafna^e 
Area. 


I 


i 
Fox     I 

I 

'.Voif    


^-^ 


j>^htf^o  /i^>-.■>:t--^* '^-*- 


\ 


>*»<>uto     

Hkirk 

-fnlppiPira     

**t.    fVoIx 

R«wk    

M  Iwauice^     

f^anib^aii     

OMittinjp   Flanil>^»u   river.. 
iirhi4i]ng  TK>re   Fl«nil>eMU. . 


I 


Si|.  Mi. 

13,280 
O.400 
3,ft50 
4.0<K) 
1,1.23 

?W4 
2,270 
f>,573 
7,  j76 
3,VX) 

840 
ll.f.e^ 


Total 
Fall. 


Feet. 

1,044 
170 
SJ.-O 
.'loO 

1,040 
•245 
•iTO 
730 


o22 


132 
437 
57.1 


Already 
Developed. 


Easily 
Developed 


Feet. 

SOS 


130 
CO 
(10 
O.'j 

30.) 
50 
67 

122 
ft) 


Feet. 
430 


Now  un- 
developed. 


_      «    wmftfi     Cniverslty  of  Wisconsin. 
L.  >.  ^»"'"Y     ^nain    Engineer,  June  Mm. 
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827.9  0 


Thi 


s    r^^ff^yri     is    kindly  furnished  to  the   Committee  by  1 
rd  S.   Smith  of  the  State  Tniversity.     It  will  be  seen  : 


Prof, 
from 


tliis  tahl*^  that  in  JuJ^^  VM)9,  180,105  horse  power  was  developed 
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and  that  827,900  horse  power  remained  undeveloped — a  total 
horse  power  in  the  state  of  1,011,005. 

The  committee  is  not  unmindful  of  the  fact  that  conditions 
existing  in  the  state  make  it  extremely  difficult  to  develop  con- 
siderable of  this  water  power  in  the  immediate  future,  chiefly 
for  the  reason  that  there  is  no  market  for  the  power.  The  Com- 
mittee also  feels  that  every  encouragement  ought  to  be  given 
water  power  companies  to  develop  this  power  as  early  as  possi- 
ble in  order  to  save  on  the  wood  and  coal  supply. 

Prof.  Smith  also  states  that  the  figures  set  forth  in  this  table, 
owing  to  the  fact  that  the  survey  of  many  of  our  rivers  is  in- 
complete, and  to  the  further  fact  that  the  measurement  of  water 
is  not  always  made  by  the  same  methods,  are  only  approximately 
correct. 

The  estimates  of  Prof.  Smith  are  based  upon .  theoretical 
horse  power,  taking  into  consideration  the  total  fall  of  the 
streams  in  the  state  and  the  volume  of  water.  It  is  a  difficult 
matter  to  get  correct  data  for  the  whole  state  on  practical  horse 
power,  which  takes  into  consideration  not  only  the  two  elements 
above,  but  as  well  the  possibility,  from  a  practical  standpoint,  to 
convert  the  theoretical  horse  power  into  practical  commercial 
use.  Mr.  A.  A.  Babcock,  Jr.,  of  Wausau,  has  kindly  furnished 
your  committee  with  the  following  table,  showing  the  develop- 
ment and  possibility  of  development  on  the  Wisconsin  River 
from  Conover  to  Prairie  du  Sac.  Mr.  Babcock 's  table  shows 
both  the  theoretical  and  practical  horse  power  on  this  particu- 
lar river,  together  with  drainage  area  and  other  data : 
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WATER  POWERS   ON  THE   WISCONSIN  BIVEB 


Fall  in  Feet. 


Location. 


I      - 


A 

O 

I 


a 


08 
V 

<8 
« 

"5 


•Oil 


o  S  a 

«>  S  ii 

m 

>  M  3 

K  «  ^ 

O  On 


Horse  Power. 


$ 

a 
o 

■Q   03 

1- 

W 


i3    8 

o^  a 

S  2  «  »H 


«  4,  C» 

■S  AP 
•  O  * 

^T3 


-o* 


ConoTer   

<>tt«r  Rapids 

Rainbow    Rapids. 

Bbinelander     

Hat    Rapids 


•8 

19 
8 


13 

8 


12 


Nl^rer  Island  (Whirlpool  Rapids) 

KiDgs  (Pine  Oreek  Rapids) 

Tomahawk     

(irandmother  

(irandfather   (Upper)   


1  grandfather 
Bill  Ooss   . 
MerriU   (Upp«r) 
M«'rriU    (Lower) 
Trapp  Rapids    . 


(Lower) 


32  1 

32  1 

21% 

20 

•44 

•(40) 

19% 

19 

16H 

15 

21 

20 

3S% 

30 

31%: 


15 


Brokaw    

Wau9an    

Rotbehilds     . . . 
Mo«fnee     

Battle  Island   . 


Stevens 
<iFTens 
Ilorer 
B.ron 


Point 
Point 


(Upper) 
(Lower). 


iirand  Rapids    30 


s*Hith  Centralla 
Port  Edwards   .. 

Nekoosa    

f.'M  Bamum    ... 
Nfcedah    


Kllbourn    • 

Prairie  du  Sac. 


Total 


150 

ir> 

700 

8101 
1,0701 

1.1281 
1,103 
1,913 

l.ftoO 
2,  ICO 

2,lflO 
2,2W 
2,380 
2,600 
2,780 

2,80«( 
2,920 
8,840 
3,930 
4,360 

4,740 
4, 760 
4,970' 
5,170 
5,220 

5,230 
5,240 
5,410 
5,700 
6,003 

7,610 
8,700 


105 
333 
490 

56f7 
749 

789 

835 
1,339 
1,S65 

1,512 

1,512 
l,5iO 
1,686 

1,820 
1,946 

2,063 
2,044 
2,688 
2,751 
8,052 

3.318 
3,332 
8,479 
3,61</ 
8,654 

3,661 
3,6681 
3,787 
2,900 
4,200 

6,327 
6,000 


95 
720 
400 

2,660' 
1,830 

8,990 
1,850 
2,860 
8,2f0 
6,7xX) 

10,380 
4,570 
4.780 
3,110 
5.530 

3,680' 

5,810 
6,110 
8,750 
6,940 

4,530 
7,190 
3,000 
5,340 
12,460 

5,410 

•7.5001 
8,180 
4,540 
4,780 

10,300 
10,390 


4191 
840 
1,750 
1,445 


887 


1,722 
1,427 


1,680 
1.940 
2,640 
4,890 

8,750 
8,000 
8,2»> 
2,560 
4.690 

8,080 
4,940 
5,190 
7,440 


1/36,655 


3,860 
5,470 
2,090 
4,360 
10,250 

3,870 
6,0201 

6,830 


1.940 


2,5:o 


8,060 
3,952 
5.190 
4.260 


10.800 


111,514 


2,247 
5,40 
2,5&2 
4.8  0 
10,2:0 

3.870 
e,OiO 
6.830 


10,300 


60,704 


'Estimated. 


Totals  for  -Comparison: 

Theoretical  fall  376.50  feet 

Practical  fall • 3rv>.  no  feet, 94%% 

Developed  fall  3S0  75  feet,80%% 

Theoretical  horse  power I0r>,ofi0.00 

Practical  horse  power 8(^7*1.00  86^/4% 

Developed  horse  power «),6rH.OO  80'/4% 

Total   fall  in  river 6 ^. 50  feet 

Total  practical   fall   in  river r.-2^>.-iO  feet  9S'i% 

Total  developed  full  In  river 319.73  fwt  32\7o 
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Tn  connection  with  this  talile,  Mr.  Babcock  states: 

*'You  will  note  that  several  of  the  locations  are  marked  with 
a  star,  and  by  this  we  M'ish  to  call  your  attention  to  the  fact 
that  we  are  not  thoroughly  posted  on  the  heads  at  these  places, 
and  so  have  simply  estimated  same. 

Under  the  head  of  Fall  in  Feet,  the  column  headed  theoretical 
means  the  total  fall  in  the  rivTr  from  the  head  to  the  foot  ot 
the  rapids,  while  that  under  the  head  of  practical,  means  ap- 
proximately  the  head  that  could  be  utilized  economically,  and 
that  under  the  head  of  developed,  is  the  head  which  is  being 
used  at  the  present  time.  The  next  column  explains  itself  and 
is  the  number  of  square  miles  in  the  drainage  area  above  each 
of  the  various  locations  given.  '  The  next  column  gives  the  flow 
in  cubic  feet  of  water  per  second  that  would  be  supplied  from 
the  drainage  area  above  each  of  the  several  locations  on  the  ba- 
sis of  7/10  of  a  cubic  foot  of  water  per  second  per  square  mile 
of  drainage  area.  I  want  to  say  here,  that  the  minimum  flow 
that  can  be  expected  on  the  Wisconsin  river  is  about  3/10  o^  a 
eul)ic  foot  per  second  per  square  mile  of  drainage  area,  while 
the  freshet  flow  has  gone  up  to  over  2yi  cubic  feet  per  second 
per  square  mile.  The  average  flow  for  the  whole  year,  for 
normal  year,  would  be  about  75/100  cubic  feet  per  second  per 
square  mile.  Inasmuch  as  there  is  (luite  a  little  time  that  the 
flow  is  below  the  average,  it  has  not  been  considered  ectonomical 
to  keep  a  plant  with  too  much  machinery.  This  is  liable  to 
stand  idle  some  poi-tion  of  the  time,  so  the  conservative  equip- 
ment would  be  one  that  wpuld  utilize  a  flow  of  about  7/10  of  a 
cu])ic  foot  per  second  per  square  mile  of  drainage  area.  There- 
fore, it  is  for  this  reason  that  we  have  used  7/10  cubic  feet  for 
the  making  of  this  comparison. 

You  can  readily  understand  that  these  figures  would  be  in- 
crea^^ed  proportionately  were  you  to  call  the  average  8/10,  9/10 
or  one  cubic  foot,  but,  personally,  we  do  not  think  this  would 
give  the  proper  conception  of  hoi-sc  power  on  the  Wisconsin 
river,  or  in  fact  anv  other  river  of  similar  character.  You 
understand  that  these  figures  do  not  take  into  cimsideration 
anything  but  the  natural  run-off.  Such  service  as  is  rendered 
by  reservoir  system  in  regulating  the  flow  in  tlie  W^isconsin 
river  would  increase  the  minimum  flow  and  decrease  the 
freshet  flow  and  exert  its  influence  towards  raising  the  average 
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flow,  but  for  the  purpose  of  comparison,  which  you  will  prob- 
ably desire  to  make,  believe  it  is  much  better  to  give  you  figures 
based  on  natural  conditions. 

Under  the  last  heading  of  horsepower  the  first  column  is 
designated  as  "hydraulic*'  and  means  the  amount  of  theoretical 
horsepower  that  7/10  cubic  foot  fiow  would  give  if  the  whole 
theoretical  head  could  be  utilized.  (If  you  should  desire  to 
reduce  this  to  actual  horsepower  you  can  take  85  per  cent  of 
these  figures  given.)  The  next  column  headed  ** Actual'*  rep- 
resents the  amount  of  actual  horsepower  that  would  be  avail- 
able on  the  water  wheel  shaft  during  the  7/10  cubic  foot  flow, 
under  what  we  have  termed  the  practical  head  and  the  effi- 
ciency of  the  water  wheels  is  figured  at  85  per  cent.  The  last 
column  headed  *' developed"  is  the  amount  of  actual  horse- 
power that  would  be  delivered  on  the  water  wheel  shaft  by  this 
7/10  cubic  foot  rtow  under  the  developed  head.  The  efficiency 
of  the  water  wheels  being  figured  at  85  per  cent. 

In  giving  you  the  totals  for  comparison  at  the  bottom  of  the 
table  we  want  to  speak  of  one  of  the  locations  not  touched  by 
Mr.  Jones. 

First:  Otter  Rapids:  You  will  note  that  there  is  a  theo- 
retical fall  of  19'  at  this  place.  There  is  no  question  but  what 
the  greater  part  of  this  19'  could  be  utilized,  but  the  expense 
would  be  enormous  for  raising  the  water  from  the  13',  or  prac- 
tical head,  to  19'  fliow.  As  Evarts',  Folzes,  The  Hemlock  and 
many  other  resorts,  together  with  a  number  of  private  cottages 
on  the  lower  Eagle  Chain,  w^hich  of  course,  would  have  to  be 
condemned  and  purchased,  and  it  is  practically  out  of  the  ques- 
tion to  consider  such  an  increase  in  the  head  at  this  place. 

The  first  three  totals  that  are  given  you  for  comparison  are 
computed  from  the  developed  powers  only.  The  totals  for 
horsepower  take  into  consideration  the  same  developed  power, 
while  the  last  three  totals  take  in  the  total  fall  in  the  river.'* 

The  importance  of  the  wise  development  of  water  power  in 
this  state,  to  the  end  that  all  classes  of  citizens  may  receive  the 
greatest  possible  benefit  therefrom,  at  the  present  time  as  well 
as  in  future  years,  is  deeply  impressed  upon  this  Committee, 
nor  scarcely  can  it  be  overestimated.  The  industrial  develop- 
ment of  the  state  is  largely  dependent  upon  the  wise  use  of 
this  water  power. 
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The  Committee  is  pleased  to  note  that  in  nearly  every  case 
where  water  power  has  been  developed,  flourishing  villages 
and  cities  have  grown  up  as  a  result,  thus  adding  largely  to  the 
population  ahd  immensely  increasing  the  taxable  property  of 
the  state.  It  should  be  noted  also  that  water  power  is  espe- 
cially adapted  to  the  manufacture  of  paper  which  is  one  of  the 
causes  leading  to  the  great  advancement  of  this  industry,  and 
which  has  caused  the  invesment  of  such  large  amounts  of  cap- 
ital in  this  state.  The  paper  manufacturer  very  opportunely 
followed,  in  many  cases,  the  passing  of  the  lumber  industry, 
thus  affording  continued  employment  to  the  labor  that  other- 
wise would  have  been  compelled  to  leave  the  state,  and  fur- 
nished use  for  property  that  otherwise  would  have  been  of 
very  little  value. 

Ten  of  the  leading  paper  industries  of  the  Wisconsin  river 
furnished  Mr.  A.  A.  Babcock,  Jr.,  from  their  books,  data  from 
which  he  compiled  the  following  financial  statement: 


Average  total  monthly  pay  roll,  exclusive  of  salaries. 


Annually 


Number  of  hands  employed,  2,166— representing  10,890  individuals  on  the 
basis  of  fatnilies  of  five  persons. 


Amount  of  taxes  paid. 


Amount  of  total  taxes  of  communities  wherein  industries'  are  located... 

Proportion  of  total  taxes  paid  by  this  industry  in  the  valley,  2B  per  cent, 
and  ranges  in  various  localities  from  1  1-5  per  cent,  to  95  per  cent. 


$110,280  00 


$1,328,960  00 


$100,839  00 


$i08,84O00 


Total  capital  invested. 


Pulp  wood  used  annually,  cords ' 

Value  of  same ^. 


Annual  tonnage  of  incoming  freight,  including  pulp  wood,  tons. 

Estimated  value  of  same 

Estimated  freight  charges  on  same 


Annual  tottnage  of  outgoing  freight,  tons. 

Estimated  value  of  same 

Estimated  freight  charges  on  same 


*4 


$11,325,000  OO 

217,ieO 
$1^84«,8D0  00 

.  0*7,100 

$3,405,900  00 

675,375  00 

201, 2.30 

$7,0«2.GOO  00 

$384.450  03 


Report  op  Wisconsin  Legislative  Committee.  ]5 

Tbis  statement  does  not  include  the  unfinished  paper  mill  at 
the  Marathon  Paper  Mills  Company  at  Rothschilds,  five  miles 
below  Wausau.  Your  Committee  is  informed  that  the  amount 
invested  in  this' plant  is  about  $2,000,000.00.  Neither  does  this 
statement  include  the  money  invested  in  public  utilities  oper- 
ated by  water  power,  nor  many  other  industries  that  are  de- 
pendent on  water  power  for  their  operation. 

Your  Committee  prepared  a  list  of  fifty  questions  pertaining 
to  the  industrial  development  of  water  powers,  and,  through 
its  committee  clerk,  Mr.  Oscar  Lind,  sent  copies  of  these  ques- 
tions to  owners  and  users  of  developed  water  powei^  through- 
out the  state.  Answers,  more  or  less  copaplete,  were  received 
from  various  parts  of  the  state  and  tabulated  by  Mr.  Lind.  The 
questions  submitted  are  as  follows : 

1.  State  name  of  corporation. 

2.  Date  of  organization. 

3.  When  was  franchise  secured  from  the  legislature? 

4.  If  franchise  was  purchased,  state  from  whom  and  sum 

paid  therefor. 

5.  What  is  the  present  location  of  corporation  ? 

6.  Prom  what  river  is  power  derived? 

7.  Give  list  of  officers  and  directors  with  office  held  by  each. 

8.  What  is  the  capital  stock  of  the  corporation  ? 

9.  What  is  the  nature  of  its  business  ? 

10.  Is  the  corporation  owner  or  lessee  of  water  power?     If 

lessee,  state  name  of  lessor. 

11.  If  lessee,  state  when  power  was  first  leased  and  the 

amount  paid  per  annum  per  horsepower. 

12.  State   dimensions  of  dam,   and   of  what  material  it  is 

built. 

13.  What  is  the  amount  of  the  fall  ? 

14.  State  average  daily  flow  in  hydraulic  feet  per  second  at 

both  high  water  and  low  water  periods. 

15.  What  is  the  average  amount  of  unused  power  at  both 

high  water  and  low  water  periods  on  your  level? 

16.  State  approximately  the  undeveloped  horsepower  on  the 

stream  where  plant  is  located. 

17.  State  amount  of  developed  and  undeveloped  horsepower 

owned  by  corporation. 

18.  What  is  the  total  horsepower  of  water  power  used  per 

annumf  ] 
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19.  If  steam  power  is  used  in  connection  with  water  power, 

what  is  the  total  amount  of  steam  power  used  per 
annum  ? 

20.  What  is  the  specific  purpose  to  which  the  water  power 

is  devoted? 

21.  What  is  the  total  amount  of  manufactured  product  per 

annum?  '  If  reporting  on  more  than  one  plant,  state* 
each  separately. 

22.  What  is  the  value  of  the  output  of  the  corporation  per 

annum  ? 

23.  If  power  is  leased  to  others,  what  is  the  gross  and  net 

income  derived  therefrom  per  annum,  and  what  is  the 
total  per  horsepower  charged  for  water  and  for  steam 
separately  ? 

24.  Does  the  corporation  sell  power,  and  if  so,  what  cpiantity 

per  annum  and  to  whom  ? 

25.  If  power  is  sold  to  public  utilities,  state  the  amount  per 

« 

annum  charged  for  water  and  steam  separat^^ly. 

26.  If  power   is  sold  to   municipal    corporations,   state   the 

amount  per  horsepower  charged  per  annum  for  water 
•  and  steam  separately. 

27.  If  power  is  sold  to  private  individuals,  state  the  amount 

per  horsepower  per  annum  charged  for  water  and 
st^am  separately. 

28.  For  what  purposes  is  power  sold  ? 

29.  State   amount  of  expenses  charged   up   for  power   per 

annum,     a.  Steam,     b.  Water  power. 

30.  What  is  the  monthly  payroll  of  the  corporation? 

31.  If  steam  power  is  used  in  connection  with  Avater  power, 

state  the  cost  of  coal  at  point  of  location  of  plant. 

32.  In  connection  with  the  operation  of  the  plant,  what  ex- 

penditure is  made  per  horsepower  reduced  ?  a.  steam  ? 
b.  Water  power  ? 

33.  Do  you  own  flowage  rights,  and  if  so,  state  their  nature 

and  how  they  were  secured,  whether  by  purchase  or 
otherwise. 

34.  What  is  the  cost  of  erection  and  eciuipment  of  dam  and 

w^ater  power  including  flowage  rights? 

35.  What  is  the  cost  of  maintenance  of  plant  ? 

36.  State  difference  in  cost  of  manufacture  as  ])etween  water 

power  and  steam  power. 
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37.  To  what  extent,  if  any,  does  plant  afford  a  market  for 

forest  products  which  would  otherwise  be  unmarket- 
able ? 

38.  Wh^re  does  the  raw  material  used  in  plant  come  from? 
89.  What  amount  is  set  aside  annually  on  account  of  depre- 

.    ciation  of  the  property?  ■  rt^ 

W.  Is  reservoir  a  practical  n^^cemtyQ  "if  so,  state  reasons. 

41.  To  what  extent,  if  at  air,*  has  the  reservoir  system  been 

<leveloped  on  stream? 

42,  Jf  the  reservoir  system  is  already  i)artially  or  fully  de- 

veloped, state  the  percentage  of  increased  efficiency  re- 
sulting therefrom. 
48.   Enumerate  transportation  facilities  of  corporation. 

44.  Ciive  estimate  of  the  enhancement  in  the  value  of  prop- 

erty in  the  vicinity  of  the  plant  in  dollars  and  in  per^ 
centage,  due  to  the  development  of  the  water  power. 

45.  AVliat  is  the  assessed  value  of  the  property  owned  by  the 

corporation  ? 

46.  Give  actual  value  of  same. 

47.  If  water  power  franchise    is    assessed    separately,    state 

amount  of  assessment. 
4H.  What  proportion  of  the  taxes  of  the  village,  town  or  city 

in  which  plant  is  located  is  paid  by  corporation? 
4.0.   If   tlie  water  power  is  bonded,  state  amount  of  InrndeA 

indebtedness. 
r»().    Is  there  any  agreement  between  your  company  and  any 
otiier  water  power  company,  either  as  owner  or  lessee, 
to  legulate  or  control  the  water  })ower  in  your  vicinity 
or   within   this  state,  either  as  to  valuation  or  horse- 
power  or   otherwise?     If  so,  state  the  nature  of  this 
agreement. 
The  list  ^>f  answers  received,  tabulated  as  aforesaid,  is  marked 
*'Kxhibit  8"  made  a  part  of  this  report,  and  filed  with  the  Wis- 
itmsiu   Loj?isIative  Reference  Library,  at  Madison. 
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RECOMMENDATIONS. 


WATER  POWERS. 

Cheap  and  available  power  is  the  basis  and  prequisite  of  ex- 
tensive and  diversified  development.  The  principal  sources  of 
this  power  are  coal  and  water.  Wisconsin  has  no  coal,  but  she 
ranks  foremost  among  the  states  east  of  the  Rocky  Mountains 
in  water  power.  Power  from  water  is  much  cheaper  than  power 
from  coal.  While  water  power  is  cheaper,  its  use,  until  recent 
years  was  confined  to  the  immediate  localities  where  it  was  de- 
veloped; but  with  the  great  improvements  in  methods  for  trans- 
forming such  power  into  electric  energy  and  in  storing  and 
transmitting  the  same  over  long  distances,  water  is  destined  to 
become  the  chief  source  of  power  in  industrial  development. 
Wiscnsin  s  water  power  is  remarkably  well  distributed  so  that 
it  can  be  carried  by  electrical  transmission  to  many  places  re- 
mote from  the  source  of  power,  when  the  demand  for  such 
power  exists.  Our  state  has  realized  this  great  public  benefit, 
and  is  foremost  among  the  states  in  recognizing  the  public  util- 
ity of  such  transmission  and  sale  of  power,  by  placing  it  under 
the  complete  control  of  the  Wisconsin  Railroad  Commission, 
insuring  to  the  users  of  this  power  adequate  service  at  reason- 
able rates,  permitting  the  promoters  and  investors  of  such  de- 
velopment a  reasonable  return  only,  on  the  capital  invested, 
thus  preventing  for  all  time,  the  possibility  of  extortion  by 
owners  of  such  power,  by  reason  of  monopoly  or  otherwise. 

Your  entire  committee  heartily  commends  the  Wisconsin  Pub- 
lic Utility  law  in  this  respect,  not  only  to  the  regulation  of  the 
more  commonly  known  public  utilities,  but  in  its  special  appli- 
cation to  the  sale  of  power  to  the  public. 

Your  committee  is  unanimous  in  recommending  that  permits 
and  franchises  to  erect  dams  in  navigable  waters,  be  granted  by 
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the  Wisconsin   Railroad  Commission,  with  proper  and  reason- 
able safeguards  for  the  public  rights. 

Not  more  than  a  fourth  part  of  the  total  water  power  m  the 
state  is  fully  developed,  and  a  considerable  part  of  that  de- 
\ ♦•loped  is  now  being  used  by  private  manufacturing  plants. 
The  prosperity  and  industrial  welfare  of  the  state  is  vitally  con- 
(••TDpd  in  a  wise  and  efficient  development  of  the  water  powers, 
uih\  to  that  end  all  such  development  should  be  encouraged  by 
Jill  proper  and  reasonable  means. 

The  right  and  scope  of  public  control  over  water  powers, 
wlien  used  as  a  public  utility,  is  clear  and  adequate. 

Your  Conunittee  is  unanimous  in  believing,  and  recommends 
that,  in  the  interest  of  the  public  welfare,  all  franchises  granted 
!(!  rreate  power  should  be  indeterminate,  the  same  as  in  the  case 
«f  other  public  utilities.  This  insures  to  the  public,  lower  rates 
and  faster  development  of  our  resources,  and  at  the  same  time 
the  public,  through  a  system  of  reasonable  regulation  by  the 
Wisconsin  Railroad  Commission,  is  safeguarded  against  extor- 
Tion  by  those  who  sell  power.  .  . 

In  this  connection,  and  in  order  to  stimulate  enterprise  by 
those  who  sell  power,  your  Committee  would  urge  upon  the  at- 
tention of  the  legislature,  the  application,  so  far  as  practicable, 
'•f  the  law  of  "sliding  scale  of  returns"  to  water  power  com- 
;>anies  selling  power,  after  rates  have  become  fixed  by  the  Rail- 
road Commission.  For  a  more  detailed  analysis  of  this  sys- 
Wm  of  ** sliding  scale  of  returns,"  Mr.  Hambrecht  of  this  Com- 
mittee submits  his  brief  on  '*The  Sliding  Scale  of  Returns  to 
Public  Utilities,"  marked  ** Exhibit  9,"  and  made  a  part  of  this 
report. 

Mr.  Hambrecht  further  submits  to  the  Committee  a  series  of 
IS  briefs,  prepared  by  him,  with  the  assistance  of  Mr.  M.  C. 
Riloy,  employed  by  the  Committee.  These  briefs  are  more 
s[>H:-ificaWy  referred  to  later  in  the  report.  The  following  is 
a  lis?  of  subjects  briefed,  to- wit: 

1.  Definition  of  navigable  streams,  (a)  Wisconsin,  (b)  Fed- 
eral. 

2.  Distinction  between  floatable  streams  and  streams  which  are 
navigable  in  the  broader  sense  of  that  word. 

3.  The  relation  of  the  United  States,  State  and  of  the  indi- 
vidual to  the  navigable  waters  of  the  state  of  Wisconsin. 
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4.  Constitutional  provisions  relating  to  navigable  waters. 

5.  Does  the  ordinance  of  1787  make  navigable  rivers  in  AVis- 
eonsin  public  Tor  all  purposes.  Effect  of  this  ordinance  on 
water  powers  in  Wisconsin. 

6.  Does  the  ** Right  of  Navigation''  mean  the  right  of  passage 
over  navigable  rivers  for  purposes  of  commerce  and  profit,  only, 
or  does  it  include  as  well  the  right  of  passage  over  such  rivers 
for  pleasure  and  recreation? 

7.  The  doctrine  of  riparian  rights. 

8.  In  what  way  did  the  arid  states  in  the  perfection  of  their 
irrigation  and  mining  laws  evade  the  doctrine  of  riparian 
rights  ? 

9.  The  law  governing  the  great  ponds  of  Afassachusetts. 

10.  To  what  extent  has  Congress  or  the  State  Legislature 
power  to  authorize  the  interference  with  or  obstructions  of  navi- 
gable streams? 

11.  The  nature  of  a  franchise.  Does  a  franchise  differ  from 
a  permit? 

12.  Has  the  Legislature  power  to  destroy  the  navigation  of  a 
navigable  stream  in  the  interest  of -drainage  of  submerged  or 
swamp  lands? 

13.  Legislative  control  over  private  and  quasi  public  corpor- 
ations. 

14.  Power  of  the  Legislature  to  alter,  amend  or  repeal  cor- 
porate charters  where  the  power  is  expressly  reserved.  Effect 
on  acquired  property  under  charter. 

15.  The  nature  of  a  public  utility. 

16.  The  sliding  scale  of  returns  to  public  utilities. 

17.  Government  regulation  of  industry  and  the  price  of  com- 
modities. 

18.  Taxation  of  manufacturing,  mercantile,  transportation, 
and  transmission  corporations  in  the  United  States. 

There  has  been  some  division  of  opinion  in  your  Committee 
as  to  the  precise  nature  of  the  public  rights  in  the  navigable 
streams,  as  distinguished  from  the  riparian  rights  of  the  prop- 
erty owner  along  the  shore.  Also  as  to  the  conditions  that 
should  be  imj)osed  upon  the  grantees  of  authority  to  erect  and 
maintain  dams  to  develo])  power. 

Messrs.  Bray  and  Thomas  express  their  views,  as  to  the  rights 
of  the  state  in  navigable  waters  and  the  conditions  that  should 


i 
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utompany  g:rantK  avitlioriziiig  the  construction  of  dams  in  such 
•Alters,  in  a  bill  niarkea  ''Exhibit  A*'  and  made  a  part  of  this 
r  ^-|K>rt. 

OeISTERAI^    Sl'MMARY  OF  ^'EXHIBIT  A.'' 

The  Railroad    Comniisrsicm  of  Wisconsin,  after  making  certain 
riiiiliiiirs,   is   empowered   by   this  bill  to  grant  authority  to  erect 
■l.ans  in    navigable    waters  for  the  purpose  of  improving  the 
lavigation   thereof  and   for   developing  hydraulic    power.      All 
i«h  grants,  the  bill  provides,  shall  be  made  to  corporations  only 
■ind  for  an   indeterminate  period;  shall  be  accompanied  by  the 
.'Miuvr  of  eminent    domain,  when  necessary,  and  are  franchises 
71k-  ri^ht  is  reserved  to  the  state,  whenever  it  has  constitutional 
}«»\ver,   and  to   any    municipality  to  purchase  any  water  power 
plant  authorized  by  the  bill,  the  compensation  to  be  paid  there- 
I'T  and  the  terms  of  the  sale  to  be  determined  bv  the  railroad 
••»Mi mission.      Elxisting   grants,  authorizing  the  maintenance  of 
•  1  Mills  in  navigable  waters,  are  amended  so  that  all  will  terminate 
=  '1    twenty-five   years,  and  the  manner  in  which  the  grantees  of 
t':ie    permits  or   franchises  so  amended  shall  come  in  under  the 
''r4;visions  of  the   bill  is  provided  for.     The  bill  reserves  to  the 
i-trislature  the   right  to  charge  the  grantees  of  any  franchise  a 
franchise    rental,    but    provides    that    no    such    rental  shall    be 
-harped  or  collected  until  twenty-five  years  hence,  and  provides 
t"»irther  that    in   no  ca.se  shall  such  franchise  rental  reduce  the 
jj*'t   income  of  such  grantee  to  less  than  a  reasonable  return  on 
invt-stnient.      The    Railroad  Commission   is  given  broad  powers 
ve»r  the  development  and  distribution  of  power  by  the  grantees 
•f  these  franchises.      L^pon  a  showing  of  public  convenience  and 
'-*^-pssity.  and   of   possibility,  such  commission  may  order  addi- 
•i<niai  development  of  hydraulic  power,  and  upon  similar  show- 
./i;r  may  order  that  all  hydraulic  power,  not  reasonably  necessary 
'F  tlu'  use  of   the    grantee,  be  transformed  into  electric  power 
-'iiil  that    sudi     elc^'tric    power   be    transmitted    for    sale  to  the 
'.ifdic.      The  bill   in  many  respects  follows  very  closely  the  Wis- 
•  fi.sin   public    utility   law.     Several  sections  framed  to  prevent 
'i.^  formaf  ion    of  a-  water  power  trust  or  monopoly  are  included 
n  the  hill.       For  more  detailed  information  see  ''Exhibit  A.'' 

Messrs    Ilanibrecht,  Bird  and  Kubasta  wcmld  reconunend  that 
*•  ♦•  state  ''-raiit   franchises  or  permits,  as  the  case  may  be,  for  the 
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development  of  water  powers,  not  upon  the  theory  of  improve- 
ment of  navigation,  (unless  such  improvement  is  in  fact  contem- 
plated), but  rather  on  the  theory  that  the  development  of  water 
power,  in  and  of  itself,  is  the  main  purpose  of  the  grant,  la 
other  words,  the  state,  in  order  to  impose  conditions,  should  not 
attempt,  under  the  guise  of  improving  navigation,  to  do  indi- 
rectly that  which  it  could  not  do  directly,  when,  as  the  fact 
often  is,  navigation  is  impeded  by  the  development  of  hydraulic 
power.  With  this  in  mind,  the  Railroad  Commission  should 
make  a  distinction  in  the  nature  of  the  grant  to  develop  water 
power,  between  power  to  be  used  by  a  riparian  for  his  own 
private  business  and  power  to  be  generated  and  sold  to  the  ptib- 
lie.  In  the  latter  case  the  power  company  becomes  a  public 
utility.  In  the  former  case  a  private  concern.  The  use  to 
which  one  puts  his  property,  rather  than  the  property  itself,  is 
the  determining  factor  as  to  whether  or  not  a  particular  busi- 
ness is  a  public  utility.  Public  service  is  the  underlying  prin- 
ciple for  all  public  utilities.  For  a  detailed  analysis  of  this 
question  Mr.  Hambrecht  submits  his  brief  on  **The  Nature  of 
a  Public  Utility,'*  marked  ** Exhibit  10,"  and  made  a  part  of 
this  report. 

When  a  riparian,  or  any  one  else,  about  to  develop  a  water 
power,  asks  for  and  receives  the  power  of  eminent  domain  from 
the  state,  it  must  be  for  a  public  purpose  and  should  then  be 
under  the  control  of  the  Wisconsin  Railroad  Commission,  as  to 
rates  charged,  service  rendered,  and  in  all  other  respects,  as 
other  public  utilities.  It  is  otherwise  when  no  right  of  emi- 
nent domain  is  granted,  and  the  w^ater  power  is  used  by  the 
riparian  for  his  own  private  bu^ness.  In  the  former  case,  the 
grant  from  the  state  would  be  in  the  nature  of  a  franchise.  In 
the  latter  case  it  would  be  a  bare  permit.  For  a  more  detailed 
analysis  of  the  distinction  between  a  franchise  and  a  permit, 
T\Ir.  Hambrecht  submits  his  brief  on  *'The  Nature  of  a  Fran- 
chise. Does  it  Differ  from  a  Permit?",  marked  ''Exhibit  11" 
and  made  a  part  of  this  report. 

Messrs.  Hambrecht,  Bird  and  Kubasta  would  further  distin- 
guish and  classify  the  streams  in  the  state,  in  so  far  as  public 
rights  are  concerned,  into  three  classes: 

].  Navigable  Streams  in  the  broad  sense  of  the  word.  Suoli 
f^troams  to  include  those  in  which  commerce  is  carried  on,  up 
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nud  down  stream,  by  barges  and  boats.  The  Fox  river,  now 
under  federal  control,  affords  us  an  example  of  such  stream  in 
this  state. 

2.  Floatable  Streams,  or  those  which  can  be  used  only  to  float 
the  products  of  the  soil  doum  stream.  Logging  streams  and  the 
like  furnish  examples  of  this  class. 

3.  Non^navigable  Streams,  or  those  not  navigable  for  any 
purpose. 

In  class  (1)  the  riparian  right  of  the  shore  owner  is,  in  all 
lases,  subordinate  to  that  of  the  public.  This  principle  should 
be  recognized  by  the  state,  through  the  Railroad  Commission,  in 
granting  dam  franchises  or  permits,  and  should,  whenever  pos- 
sible, make  the  improvement  of  navigation,  the  paramount  ob- 
ject in  granting  dam  franchises.  All  such  navigation  improver* 
mont  companies  should,  in  all  respect,  be  under  the  strict 
supervision  and  control  of  the  Railroad  Commission. 

In  class  (2)  the  rights  of  the  riparian  owner  and  of  the  public 
are  both  to  be  enjoyed  with  due  regard  to  the  existence  and 
preservation  of  the  other.  Neither  is  paramount  to  the  other, 
hut  the  respective  rights  of  the  riparian  owner  and  of  the  pub- 
lic are  to  be  enjoyed  concurrently.  Each  must  be  enjoyed  rea- 
sonably, and  without  any  unnecessary  interference  with  the 
f-njoyment  of  the  other,  and  without  negligence.  On  such 
streams  the  Railroad  Commission  should  grant  franchises  or 
permits,  as  the  case  may  be,  upon  proper  showing,  if  they  are 
satisfied  that  the  proposed  development  will  not  materially  in- 
tfrfere  with  such  down  stream  navigation  as  the  particular 
stream  in  question  affords. 

In  class  (3)  the  rights  of  the  public  do  not  attach,  and  legis- 
lative permission  is  not  necessary  to  construct  a  dam  in  such 
streams. 

For  a  more  detailed  analysis  of  the  distinction  between  class 
•1)  and  class  (2)  Mr.  Hambrecht  submits  his  brief  on  *'The 
Distinction  between  Floatable  Streams  and  Streams  which  Are 
N^avigable  in  the  Broader  Sense  of  that  Word,"  marked  ** Ex- 
hibit 12"  and  made  a  part  of  this  report. 

The  right  of  a  riparian  owner  to  use  water  flowing  over  his 
land,  for  the  development  of  hydraulic  power,  is  a  property 
nVht  incident  to  the  realty  of  the  riparian  oAvner.     This  ripa- 
rian property  ri^ht  is  limited  and  modified,  as  above  stated, 
though  not  extinguished,  by  the  public  right  of  navigation  and 
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other  community  rights  in  navigable  streams.  The  state, 
through  its  railroad  commission,  should  recognize  the  riparian 
rights  of  applicants  for  grants  to  erect  dams  and  at  the  same 
time  should  protect  and  preserve  all  the  community  rights  of 
the  public  in  navigable  streams  of  the  state  when  such  grants 
are  made. 

F'or  a  more  detailed  analysis  of  the  nature  of  the  public  rights 
and  of  tlie  riparian  rights  in  navigable  streams  in  this  state, 
^Ir.  Hambrecht  submits  a  series  of  briefs,  prepared  by  him  for 
his  report,  marked  as  exhibits  and  made  a  part  hereof,  as  fol- 
lows, to-wit : 

Exhibit  13:  **Definition  of  Navigable  Streams:  (a)  in  Wis- 
consin, (b)  Federal." 

Exhibit  14:  **The  Relation  of  the  United  States,  State  and 
of  the  Individual  to  the  Navigable  Waters  of  the  State  of  Wis- 
consin.'' 

Exhibit  15:  *' Constitutional  Provisions  Relating  to  Naviga- 
ble Waters.'' 

Exhibit  16:  **Does  the  Ordinance  of  1787  Make  Navigable 
Rivers  in  Wisconsin  Public  for  All  Purposes?  Effect  on 
Water  Powers.'' 

Exhibit  17:  '*Does  the  Eight  of  Navigation  mean  the  right 
of  passage  over  navigable  Rivers  for  purpases  of  Commerce  and 
profit  only,  or  does  it  include  as  well  the  right  of  passage  over 
such  Rivers  for  Pleasure  and  Recreation?''. 

Exhibit  18:     ^'The  Doctrine  of  Riparian  Rights.'' 

Exhibit  19:  '*In  w^hat  way  did  the  Arid  States,  in  the  Per- 
fection of  their  Irrigation  and  Mining  Laws,  Evade  the  Doe- 
trine  of  Riparian  Rights?" 

Exhibit  20:  **The  Law  Governing  the  Great  Ponds  of  Mas- 
sachusetts." 

Exhibit  21:  **To  what  extent  has  ('ongress  or  the  State* 
Legislature  Power  to  Authorize  the  Interference  with  or  Oh- 
structicm  of  Navigation  in  Navigable  Streams?" 

Exhibit  22:  "Has  the  Legislature  Power  to  Destroy  the 
Navigation  of  a  Navigable  Stream  in  the  Interest  of  Drainage 
or  Swf\mp  Lands?" 

Exhibit  23:  *' Extent  of  Legislative  Control  over  Private 
and  Qnasi-pu])lic  Corporations." 

Exhibit  24:  ''Power  of  the  Legislature  to  Alter,  Amend 
or  Repeal  Corporate  (Charters  where  the  Power  is  Expressly  Re- 
served.    Effect  of  acquired  property  under  such  charter." 
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Exhibit  25:  "Government  Regulation  of  Industry  and  the 
Price  of  Commodities/' 

These  briefs  state  the  law  as  found,  upon  research,  and  it 
i.s  hope(l  that  the  analysis  of  the  (piestions  treated  will  prove 
to  be  of  assistance  to  those  interested  in  the  general  proposition 
of  the  Conservation  of  our  Natural  Resources,  as  applied  to 
Water  Powers  in  this  State. 

Taxation  op  Water  Powers. 

The  property  of  water  power  companies,  like  all  other  prop- 
erly, should  be  assessed  at  its  full  market  value  and  taxed  ac- 
cordingly. When  water  power  is  developed  and  operated  by 
a  private  corporation,  the  whole  property  of  such  corporation, 
including  its  water  power,  should  be  assessed  and  taxed  like 
the  property  of  other  similar  corporations.  When  water  power 
is  being  used  as  a  public  utility,  the  property  of  the  operating 
♦'ompany,  including  the  water  power,  should  be  assessed,  for 
the  purpose  of  taxation,  the  same  as  the  property  of  other 
similar  public  service  companies. 

Messrs.  Ilanibrecht,  Kubasta,  Bird  and  Thomas  would  there- 
fore rwoninn*nd  that,  after  the  entire  properties  of  these  com- 
panies have  l:een  fully  taxed,  on  the  basis  of  their  full  market 
value,  no  additional  taxes,  in  the  nature  of  a  franchise  rental, 
should  be  imposed  by  the  state. 

In  the  interest  of  the  public  welfare,  and  in  order  to  prevent 
over-capitalization,  through  an  unearned  increment,  no  element 
of  value  should  ever  be  given  to  any  permit,  license  or  fran- 
chise granting  authority  to  erect  and  maintain  a  dam  in  navi- 
irable  waters  for  the  development  of  hydraulic  power  or  for 
'*ther  purposes. 

The  question  of  an  adequate  system  of  taxation  for  corpora- 
tions, private  and  quasi-public,  has  not  yet  received  detailed 
attention  in  many  states  owing  to  the  newness  of  many  phases 
of  our  industrial  development.  For  an  analysis  of  the  sys- 
t**ms  of  taxation  of  corporations,  in  vogue  in  30  representative 
states,  with  certain  recommendations  based  thereon,  Mr.  Ham- 
br^cht  submits  his  brief  on  '*  Taxation  of  (Corporations — ^lanu- 
facturing.  Mercantile.  Transportation  and  Transmission  and 
th»Mr  Shareholders  and  Bondholders,"  marked  ''Exhibit  26" 
.tnd  made  a  part  of  this  report. 
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RESERVOIRS. 


The  Committee  found  that  the  Wisconsin  Valley  Improve- 
ment Company  had  made  good  progress  in  constructing  reser- 
voirs on  the  headwaters  of  the  Wisconsin  river,  and  that  the 
work  was  still  progressing.  This  work  is  done  under  the  au- 
thority and  strict  supervision  of  the  state,  but  the  expense 
is  borne  by  the  water  power  owners  and  the  actual  cost  of 
maintenance  is  divided  pro  rata,  based  on  the  amount  of  horse- 
power that  each  one  has  developed. 

The  following  map,  prepared  by  Mr.  C.  B.  Stew^art,  engineer 
for  the  Wisconsin  State  Board  of  Forestry,  shows  the  extent 
and  location  of  the  Wisconsin  Valley  Improvement  Company 's 
reservoirs  at  the  headwaters  of  the  Wisconsin  river. 

Map  showing  reservoirs  operated  by  Wisconsin  Valley  Im- 
provement Company,  September,  1910: 

The  following  table,  submitted  by  the  Wisconsin  Valley  Im- 
provement Company,  shows  the  distribution  of  tolls  for  stora«:o 
of  water  on  the  Wisconsin  and  Tomaliawk  Rivei's  for  a  peri<^(l 
of  six  (6)  months,  ending  June  80,  3909,  subject  to  the  ap- 
proval of  the  Railroad  Commission  of  Wisconsin. 

The  committee  heartily  favors  the  extension  of  the  reservoir 
plan,  similar  to  the  plan    now    developed    on    the    Wisconsin 
River,  wherever  it  can  be  done,  and  recommends  that  the  bills 
applying  to  the  Wolf  and  Chippewa  rivers,  referred  to  this  com 
mittee,  become  laws. 

The  natural  conditions  in  that  part  of  the  state  are  very  fav- 
ora])le  for  storing  water,  the  country  l)eing  generally  level,  and 
containing  very  many — perhaps  a  thousand — lakes.  At  one 
l)()int  a  dam  fifteen  feet  in  height  causes  ja  water  storage  fully 
fifteen  miles  in  lengtli  spreading  over  about  fifty  square  miles, 
including  many  of  the  lakes,  thus  forming  an  immense  reser- 
voir.    When  it  is  remembered  that  one  square  mile  of  water. 
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12  inches  deep,    eoii tains  nearly  28  million  cubic  feet,  and  that 

ihi  rt^servoir  referred  to  is  but  one  of  several  to  be  constructed, 

v^ine  idea  of  the   va^st  storage  possibilities  will  be  realized.     The 

impouuding  of  so  large  an  amount  of  water  during  time  of  ex- 

cKss  will  have  an  important  effect  in  the  prevention  of  destruo- 

tiv»»  floods,  not  alone  in  the  rivers  of  our  state,  *but  to  someex- 

N/it  in  the  ^lisisissippi  river.     This  impounded  water  drawn  oft 

when  the  at^ge  of  water  in  the  river  is  low,  will  supplement  the 

liatural  tlowage   and  will  be  of  very  great  benefit  to  all  water 

»oivcr  users  along  the  river.     Reservoir  systems,  when  fully  de- 

\/i)ped  on  the   head  v%^aters  of  the  Wisconsin  and  other  rivers, 

will  be  an  important  factor  in  increasing  the  amount  of  water 

jJMwer  of  the  state. 

The  height  to  which  the  water  may  be  raised  in  the  lakes  in- 
«iuded  in  the  storage  districts,  and  the  level  to  which  it  may  be 
!»»\ver<^fd   is,   under  authority  of  the  legislature,  determined  by 
•lie  State  Board  of  Forestry',  and  is    indicated    by    permanent 
Lrraile  posts  or  bench  marks.     Some  of  these  grade  posts  are  al- 
i»-a<ly  in  place  and  the  remainder  will  soon  be  established.     The 
Mil  t'aee  of  the  lakes  is  much  more  uniform  in  height  under  this 
plan  than  in  former  years  under  natural  conditions.     This  ren- 
dt-rs  the  banks  very  favorable  for  summer  cottages,  a  consider- 
aide  number  of  which  have  already  been  erected  on  these  lakes. 
Pleasure  seekers  are  much  gratified  at  the  increase  of  water  in 
The   small   streams,  locally  called  *' thoroughfares, ' '  connecting 
'he    lakes.      When  the  reservoir  system  is  completed  there  will 
J  *'   many  long  stretches  across  lakes  and  connecting  thorough- 
fares over  which  small  boats  and  launches,  such  as  hunters  and 
t*>arists   use,    can   pass  uninterruptedly.     One   such   stretch   of 
:i!'tv  miles  is  now  available  on  the  headwaters  of  the  Wisconsin 
River. 

This  reserv^oir  system  will,  to  a  considerable  extent,  make  the 
uater  power  in  the  river  below  a  controllable  power.  This  is  a 
:iiHtU'r  of  vital  importance  to  all  industries  using  such  power. 

The   courage    and   enterprise  of  the  men   who   initiated   the 
!*-^t*rvoir  system    and  who  are  carrying  it  forward  so  success- 
fill  v    deserve    hig"!^   commendation   and   encouragement  by  the 
^^ate      In    the    judgment  of  the  committee  this  method  of  in- 
'rra$i}uj   and    controlling  water  power  is  of  vast  importance; 
\hf>  benefits    will    l>e  perpetual  and  of  greater  extent  than  is 
•  ffcnerallv  im<3erstood.     So  far  as  the  committee  has  learned 
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the  development  of  a  state  re.servoir  system  by  private  citizens 
at  their  own  expense,  but  under  the  supervision  and  control  of 
the  state,  has  never  before  been  undertaken — ^but  the  result  in 
Wisconsin  thus  far  is  very  satisfactory,  and  there  is  nothing  to 
indicate  that  it  will  not  be  permanently  so. 

Your  committee  therefore  recommends  for  favorable  consider- 
ation by  the  legislature  such  bills  as  come  before  it  providing 
for  storage  reservoirs  similar  to  that  now  established  at  the 
headwaters  of  the  Wisconsin  River  by  the  Wisconsin  Valley 
Improvement  Company  under  its  charter  granted  by  the  Wis- 
f/^nsin  Legislature  of  1907,  being  Chapter  385  of  the  Law^s  of 
1907.    . 

Mr.  C.  B.  Stewart,  on  recfuest  of  the  State  Hoard  of  Forestry, 
made  a  recent  survey  of  the  conditions  of  the  reservoir  system  on 
the  Wisconsin  River,  as  operated  by  the  Wisconsin  Valley  Im- 
provement Company,  and  by  request  of  Mr.  Stewart  and  the 
State  Board  of  Forestry,  his  findings  are  marked  '* Exhibit  27," 
and  are  made  a  part  of  this  report. 
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FORESTRY. 


The    forest     |>riiiieval,  statel3%   uiiscarred  and   perfect,   is   not 

LOW  found,    nor    lias    it  ever  existed  in  this  state  save  in  small 

.tf.  Hs.     Wind   and    firt*  have  ever  been  the  enemies  of  the  forest, 

^Trivinj^   for     its     destruetion : — while    nature,    silently    and    pa- 

t.tntlv    is    ever    wt>rkin8:  for  its   restoration   and   improvement. 

Add  to  these  destriietive  elements  the  work  of  man,  and  the  re- 

-alt  is   the  eonciitioii   now  existing  in  the  Northern  part  of  our 

^^ato.      The   pine  is  [>raetieally  |<one,  the  supply  of  hemlock  and 

l.:ixi\w4KH\  i^.  j^reatly  reduced.     Forest  fires  have  followed  timber 

•  iiTtin^,    with    the    result  that  many  thousand   of  acres  of  land 

..Tf-    now  a  barren   waste  covered  with  blackened  stumps,  worth- 

».'-H  shrnV.s,   wihl   ^rass  and  woods.     On  some  areas  where  fires 

!L:tv»»   not   htM'ii  severe,  or  have    never    passed    over,    new    forest 

^Towlh    is  spriiij^in^  up   that  will   l)ec(mie  of  commercial  value 

.11    the    future.      In  some  of  the  earlier  cuttings,  certain  varie- 

"ti^-.s  of  timber  were  left  as  being  of  no  value  at  that  time,  but 

s\  hit-h  are  now  valuable.    The  vegetable  mold  wdiich  nature  had 

•  *-^n  aeeumulating  for  many  years  to  fertilize  the  soil  has  been 

'-irn«*<l   away,   leaving  the  soil  unproductive  and  uninviting  to 

•a»-    pioneer   farmer.     There  are  also  many  thousands  of  acres 

;rj  the  northern  part  of  the  state  which  are  not  adapted  to  farm- 

i'l^,  and  ean    be    utilized  for  forestry    or    water    storage    only. 

^'niier  present  eonditions  all  of  these  are  assessed  at  a  very  low 

:/iVe.  and  justly  -so,  with  the  result  tliat  the  state  derives  very 

>7/i^/i  revenue  in  taxes  therefrom. 

That  thtf  i>rosp<*''ity  of  the  entire  state  is  in  a  large  measure 

't-ip^'nd(*nt   up^i^    ^***^  restoration  of  the  forests  in  the  northern 

T.   j,^   /ircfument,  but  brief  mention  may  be  made  that 

.  ^x^'      ^'r*d'finji     nlono  can  our   future   lumber  supplv,   upon 

,  pl^^^iiiinf?  and  continuing  of  many  of  our  factories 

'^'  I      «£^*r»iir<^<^l   within  our  state.     The  stock  for  paper  mills. 
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poles  for  telegraph  and  telephone  lines  and  fence  posts,  as  well 
as  timber  for  general  building  and  miscellaneous  use,  are  also 
dependent  upon  forest  restoration.  The  forest  also  gives  a  cov- 
ering to  the  head  waters  of  the  main  rivers  and  retards  the 
rapid  run-oflf  of  snow  and  ice  in  spring  time  and  prolongs  the 
flow  into  the  dry  season.  The  prevention  of  forest  fires  will  also 
add  to  the  agricultural  value  of  certain  large  areas,  thus  increas- 
ing the  population  and  property  value  of  the  state. 

It  was  wdth  these  purposes  in  view  that  Forestry  legisla- 
tion was  initiated.  The  first  measures  introduced  years  ago  by 
Ex-Senator  Burroughs,  now  deceased,  were  followed  by  others 
until  the  session  of  1905  when  a  general  forestry  law,  (Chapter 
264,  laws  of  1905)  was  passed.  Under  this  law  forestry  work  is 
now  being  conducted. 

There  has  been  considerable  conflict  of  expert  opinion  on  the 
relation  of  forests  to  stream  flow,  and  therefore  your  committee 
cannot  do  better  than  to  refer  to  two  government  publications, 
treating  on  this  subject,  and  to  incorporate  in  this  report,  as 
exhibits,  two  prepared  opinions  by  experts,  setting  out  the  mat- 
ters in  dispute.     The  two  Government  Reports  referred  to  are: 

(1)  '*A  Report  on  the  Influence  of  Forest  on  Climate  and  on 
Floods,''  by  Professor  Willis  L.  Moore,-  Chief  of  the  United 
States  Weather  Bureau.  House  of  Representatives  Report, 
United  States  Committee  on  Agriculture,  1910. 

(2)  Relation  of  Deforestation  to  Precipitation  and  Run-off  in 
Wisconsin,''  by  ]\Ir.  William  C.  Devereaux,  Local  Forecaster, 
Milwaukee,  Wisconsin,  dated,  June  3,  1910;  printed  by  ordei 
of  the  Chief  of  Bureau  in  Monthly  Weather  Review,  1910,  38: 
720-723.    Reprinted  in  pamphlet  form. 

The  two  expert  opinions  prepared  for  your  committee  are: 

(1)  *'The  Intimate  Relation  of  Forest  Cover  to  Stream 
Flow,"  by  Mr.  E.  M,  Griffith,  State  Forester,  Madison,  Wiscon- 
sin, (1910).  This  article  is  marked  **  Exhibit  28"  and  made  a 
part  of  this  report. 

(2)  '*  Statement  of  Professor  D.  W.  Mead,  of  Madison,  Wis- 
consin, to  the  committee  on  Water  Powers,  Forestry  and  Drain- 
age of  the  Wisconsin  Legislature.  Revised  1910,"  marked  ^'Ex- 
hibit 29",  and  made  a  part  of  this  report.  Professor  Mead's 
article  deals  with  other  matters  referred  to  this  committee  in 
a  comprehensive  and  thorough  manner,  and  his  entire  article  is 
included  in  the  exhibit,  for  helpful  information  furnished. 


Rti^oRT  OF  Wisconsin  Legislative  Committee.  31 

Under  the  present  forestry  law  all  state  land  north  of  Town 
33.  (eorrespon<iiiig  with  the  north  line  of  Oconto  and  Taylor 
<t)UTities),  Avas  ^vitlldrawn  from  sale,  except  such  portions  as 
should  he  found  upon  examination  to  he  better*  adapted  for  agri- 
•ulturo,  the  intention  being  to  retain  such  lands  for  the  pur- 
[x'^e  of  reforesting  the  same.  The  general  government  has 
Niiiee  granted  to  tlie  state  20,000  acres  to  be  added  to  this  state 
forest  reser\-e.  Parts  of  these  lands  consisted  of  small  isolated 
[►ieees,  which  the  forestry  board  was  authorized  to  sell  or  to  ex- 
change for  other  lands,  so  as  to  make  the  state  forest  reserve 
rHjmpaet  and  therefore  more  easily  protected  from  forest  fires. 

These  holdings  are  now  largely  in  Oneida  and  Vilas  counties, 
H-ith  small  tracts  in  Forest,  Iron  and  Price  Counties,  the  total 
^►'fate  holding  being  nearly  300,000  acres.  These  lands  are 
largely  within  the  wonderful  lake  region  on  the  head  waters  of 
*he  manv  branch  streams  that  unite  farther  down  and  form  the 
Wisconsin,  Chippewa  and  Wolf  Rivers.  The  lands  of  private 
oiimers,  however,  are  scattered  amongst  the  state  holdings,  and 
these  should  be  purchased  in  order  to  enlarge  the  forest  reserve 
and  to  render  fire  protection  more  effectual  w^hich  is  possible 
only  wben  the  land  is  in  a  compact  body. 

Becanse    of   the  importance  of  growing  timber  in  our  own 

state,   (which  will  become  an  important  source  of  revenue  to  the 

state  before  many  years),  in  order  that  the  prevention  of  forest 

tires  may  be  made  possible,  that  our  wonderful  lake  region  may 

^»e    made    more  beautiful  and  attractive  to  tourists  by  forest 

••revered  banks,  and  in  order  to  conserve  the  waters  at  the  head 

waters  of  our  principal  rivers,  and  because  of  the  fact  that  some 

parts  of  the  land  in  the  vicinity  of  the  state  forest  reserve  is  not 

adapted  to  agriculture,  your  committee  is  of  the  opinion  that 

the  purchase  of  land  to  enlarge  the  state  forest  reserve  should 

*»e  continued  until  approximately  two  million  acres  have  been 

.^efrured.     Much  of  this  land  can  now  be  secured  at  a  very  low 

price.     A  considerable  amount  w^a§  bought  by  the  Forestry  board 

in  1909  at  $2.50  per  acre.    This  opportunity  to  buy  at  low  price 

will  not  long  continue — ^perhaps  has  already  passed,  and  greater 

anivanee  in   price   in  the  near  future  is  believed  to  be  certain. 

r^nd  upon  which  merchantable  timl)er  is  growing  will  naturally 

ft^  more,  and  is  worth  more. 

Your  committee  was  impressed  with  the  fact  that  fire  is  the 
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j^reat  destroyer  of  the  forest,  and  the  preventive  to  new  growth 
of  timher.  Tnder  favorable  eonditions  a  forest  fire  sweeps  over 
a  section  of  eountry  with  tlie  swiftness  of  the  wind,  and  licks 
its  fiery-  tongue  about  the  seedlings  and  saplings  by  the  mil- 
lions, and  about  the  larger  trees  as  well,  leaving  blackness  and 
desolation  in  its  wake.  The  prvvcntion  of  forest  fires  is  an  ah- 
solute  condition  to  foresting. 

The  present  method'  of  preventing  these  fires  is  by  town  fire 
wardens.  This  system  has  resulted  in  much  good  but  is  ineffi- 
cient, especially  during  certain  seasons  of  the  year,  and  dur- 
ing timers  of  drought.  The  expense  of  these  wardens,  after  re- 
port and  approval  by  the  State  Forester,  is  paid  by  the  towns. 
A  change  from  town  to  county  wai'dens  will  add  to  the  conven- 
ience of  c(mtrolling  these  oflficials  and  will  increase  their  effi- 
ciency. Your  committee  leconuncnds  for  passage  a  bill  marketlt 
•*Kxhibit  W\  and  made  a  pait  of  this  report.  This  bill,  in 
addition  to  inci casing  the  salary  of  the  state  forester  and  enlarg- 
ing his  powers  j)r(»vi<les  for  a  change  frcmi  the  town  to  the 
count  1/  fin*  warden  system  and  ])rovidcs  for  an  increased  ap- 
propriation for  forestry  ])ur])oscs. 

Hut  this  is  not  enough.     Some  method  to  prevent  the  start- 
ing of  forest  fires  is  necessary,  for  once  \uuler  full  headway   it 
is  beyond  human  power,  in  most  cases,  to  stop  such  a  fire.      It 
may  be  controlled  in  some  degree  by  back  firing  or  by  other 
methods,  and  sometimes  may   be  stopped   by  jirwiously  t^tab- 
lished  fire  lines,  but  safety  lies  in  prevention  alone.     A  syst<»ni 
of  patrols  has  been  instituted  in  s(,me  of  the  Western  states,  and 
with  satisfactory  results.     The  federal  government  adopted  this 
plan  years  ago.     No  better  method  has  yet  been  devised,  and  in 
the   opinion    of   the    ('Onnnittee    this    plan    should    be   at    once- 
adopted  in  this  state;  this  patii.l  to  consist  of  experienced  men, 
well  organized  and  disciplined,  a   few   of  whom  should  be    on 
duty  dui'ing  all  the  summer  months,  and   the  remainder  su}>- 
ject  to  call  as  needed.     The  main  pur])ose  of  such  pati*oi  woujii 
be  to  prevent  the  starting  of  forest  fires. 

Should  the  conservation  bill,  marked  '*  Exhibit  F"  and  re- 
ferred to  later,  b(»come  a  law,  then  and  in  that  event  so  much  ot 
the  provisions  of  ''Exhibit  B"  as  are  in  conflict  therewitli 
should  !)e  changed. 

The  liake  States  Forest  Fire  Conference  held  at  St.  Paul, 
^klinnesota,  December  6th  and  7th,  1910,  after  mature  delibera.-. 
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tion   eonceniiiig   tlieir  recommendations  for  the  prevention  of 
forest  fires,  adopted  the  following  resolutions : 

*'This  Conference  after  mature  deliberation  adopted 
resolutions  affecting  the  question  of  preventing  forest  fires, 
of  which  the  following  is  a  copy,  to-wit: 

Your  Resohitions  Committee  beg  to  submit  the  follow- 
ing results  of  its  deliberations: 

Iifsolvcd,  that  we  recommend  to  the  legislatures  of.  our 
States : 

1st.  That  tlie  forest  tire  protection  of  each  State  and  such 
other  ]#ranches  of  State  work  as  may  be  deemed  best  to 
eoinhine  Avith  it,  ])e  placed  under  the  control  of  a  non- 
partisan Commission  empowered,  as  fully  as  possible  under 
tlie  constitutions  of  the  different  states,  to  carry  on  the  work 
and  under  civil  service  rules.  Such  commission  should 
represent  all  the  interests  involved  as  far  as  possible,  and 
we  re(*ommend  that  such  commission  place  the  work  in 
eliarsre  of  a  cliief  forester  who  should  be  a  professional 
jrradiiate  forester  and  that  the  commission  employ  such 
trained  foresters  and  other  assistants  as  may  be  necessary; 
tlefine  their  duties  and  i\x  their  salaries;  said  employes  to 
he  enf?aged  under  such  civil  service  regulations  as  the  Com- 
mission may  prescribe. 

2nd.  Hesolvcdy  That  it  is  the  sense  of  this  Conference  that 
the  present  Forest  Fire  Warden  Service  of  Michigan,  Wis- 
consin and  ]\rinnesota  is  totally  inadequate  to  meet  the  ex- 
isting lire  hazard  to  both  life  and  property,  and  that  for- 
est protect ioi;i  service,  to  become  efficient  must  be  greatly 
extended.  To  this  end  we  recommend  an  adequate  forest 
patrol  system,  maintained  by  the  state,  organized  and  oper- 
ated by  the  commission  referred  to. 

3rd.  T^^  Further  Bx commend,  That  the  commission  be 
authorized  to  co-operate  \\\W\  the  national  government,  the 
several  adjoining  states,  and  such  associations  and  organi- 
zations as  the  commission  may  find  necessary  to  best  pro- 
tect the  timher  resources  of  the  state. 

4th.  Resolved,  That  this  Conference  is  opposed  to  a 
'''eneral  slash  l)urning  law,  as  experieuce  has  proven  it  un- 
satisfaelorv,  impracticable  and  dangerous.  We  recommend, 
however,    that    the  commission  should,  be   given   authority 
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to  order  the  disposal  of  dangerous  slashings  sufficient  to 
establish  a  safe  fire  line  around  standing  timber  or  other 
valuable  property. 

5th.  Resolved,  That  this  Conference  advocates  legislation 
providing  strict  regulation  of  the  burning  of  brush  and 
debris  in  clearing  land  during  the  dry  season,  such  burn- 
ing to  be  under  the  direction  of  state  fire  patrolmen,  under 
such  regulations  as  the  commission  may  prescribe. 

6th.  We  Furtlier  Becommend,  That  the  burning  of  all 
debris  on  the  rights  of  way  of  the  various  railroads  be  imder 
the  control  and  direction  of  the  state  forest  patrol.  Fur- 
ther, that  under  special  conditions  as  directed  by  the  state 
patrol  the  railway  companies  maintain  a  patrol,  properly 
equipped  following  their  trains,  also  that  all  railroad  and 
logging  locomotives  and  traction  engines  must  be  equipped 
with  the  most  practical  spark  arresting  devices  (subject  to 
inspection  and  approval  of  the  commission.) 

7th.  Whereas,  The  building  of  fire  lines  around  exposed 
property  including  settlements,  villages  and  tow-ns,  has 
proven  a  most  effective  moans  for  the  control  and  extin- 
guishment of  fires. 

We  Recommend,  That  one  of  the  principal  duties  of  the 
patrolmen  working  under  the  direction  of  the  commission, 
should  be  to  establish  such  fire  lines  where  necessary  for 
protection  of  property. 

8th.  We  Recommend,  As  the  most  effective  measures  for 
preventing  and  fighting  serious  fires,  adequate  means  of 
transportation  and  communication,  to  include  trails,  tele- 
phone lines  and  lookout  stations,  and  that  the  efforts  of  the 
commission  should  be  exerted  toward  the  construction  and 
establishment  of  the  same  as  rapidly  as  consistent. 

9th.  The  appalling  sacrifice  of  life  and  the  continued 
great  loss  of  state  and  private  property  resulting  from  fires 
in  our  forested  area,  are  a  disgrace  to  our  civilization  and 
a  most  serious  drain  upon  our  natural  resources,  and  we  be- 
lieve that  the  expenditure  of  such  amount  as  may  be  nec- 
essary to  prevent  these  losses  is  fully  justified. 

We  Therefore  Recommend,  That  the  appropriations  by 
the  state  legislature  to  maintain  forest  protection  should  be 
sufiBcient  to  provide  for  a  forest  patrolman  for  each  forty 
thousand  acres  requiring  protection  as  well  as  for  the  ex- 
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peDses  necessary  to  successfully  carry  out  all  of  the  meas- 
ures, suggested  by  these  resolutions. 

10th.  We  recommend,  in  addition  to  the  patrol  system,  an 
auxiliary  county  tire  fighting  force  to  be  appointed  by  and 
under  the  direction  of  the  commission,  to  be  paid  by  the 
state  and  charged  back  to  the  counties.  Such  expenses  to 
he  ultimately  borne  by  the  counties  or  towns,  in  which  the 
fires  occur. 

FurtJier  Be  It  Resolved,  That  as  it  is  shown  by  statistics 
that  there  are  a  large  number  of  fires  set  each  season 
through  the  carelessness  of  the  general  public,  including 
campers,  fishermen,  hunters  arid  others,  We  Recommend, 
That  a  campaign  of  education  be  energetically  carried  on 
through  every  possible  channel  to  the  end  that  this  hazard 
be  reduced  through  a  better  understanding  of  forest  condi- 
tions by  all  the  people. 

Resolved  FurtJier,  That  the  sincere  thanks  of  all  the  dele- 
gates and  attendants  here  be  extended  to  the  officials  of 
the  state  of  Minnesota,  and  the  city  of  St.  Paul,  who  have 
contributed  so  largely  to  the  success  of  this  Conference,  to 
the  Manufacturers  and  Jobbers'  Association  of  St.  Paul  for 
the  courtesies  shown,  to  the  management  of  the  St.  Paul 
hotel  for  the  facilities  so  freely  extended,  and  to  the  press 
for  its  treatraent  of  the  proceedings  of  this  Lake  States 
Forest  Fire  Conference." 

Your  committee  after  a  full  hearing  discussing  the  various 
'  I'dccts  referred  to  is  in  hearty  accord  with  these  resolutions  and 
'r-^  Iplieve  that  legislation  enacted  along  the  lines  therein  indi- 
^•' d  would  be  of  advantage  to  this  state.  It  was  the  purpose 
■'  this  Conference  to  secure  so  far  as  practicable,  uniform  legis- 
oiion  to  prevent  forest  fires  in  the  three  lake  states  of  Michigan, 
^•Vis^Minsin  and  ]Minnesota. 

Vonr  committee  aiso  recommends  that  the  penalty  for  setting 
*rr.st  fires  and  for  failure  to  extinguish  camp  and  other  fires 
*'].' t  endanger  the  forests,  be  made  more  severe,  and  a  bill,  made 
t  part  of  this  report  and  marked  **  Exhibit  C,"  is  recommended 
•'^r  passage. 

fn  order  to  purchase  the  land  for  enlarging  the  state  forest 
"•^rve,  and  to  provide  for  the  expense  of  preventing  forest 
•^I'es,  principally  by  the  patrol  system,  your  committee  has  pre- 
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pared  a  bill  levying  a  tax  of  two-tenths  of  a  mill  on  the  prop- 
erty of  the  state,  and  submits  such  bill  to  the  favorable  con- 
sideration of  tlie  legislature.  This  bill  is  marked  ''Exhibit  D'' 
and  is  made  a  part  of  this  report. 

Mr.  Thomas  would  recommend  that  the  proceeds  derived  from 
the  two-tenths  mill  tax  shall  not  be  used  for  patrolling  private 
holdings. 

Tn  further  explanation  of  the  need  of  this  fund  for  forestry 
purposes,  Mr.  E.  M.  Griffith,  state  forester,  submits  the  following 
statement. 

''This  l)ill.  Digest  of  Su])stitute  Amendment  No.  2  S., 
'  for  No.  502,  8.,  wliich  is  before  your  committee,  is  amended 
so  as  to  ])rovide  for  a  state  tax  of  two-tenths  of  one  mill 
for  a  period  of  twenty  years.  The  bill  as  introduced  by  the 
committee  on  forestry  in  the  session  of  1909  provided  for 
a  tax  of  one -tenth  of  a  mill  for  a  x>^J'i^cl  of  ten  years. 

In  1905,  through  the  enactment  of  Chapter  264,  the 
state  took  the  first  step  towards  a  broad  and  comprehen- 
sive policy  to  gradually  acquire  adequate  forest  reserves  at 
the  headwaters  of  the  most  important  rivers  of  the  state. 
This  law  withdrew  from  sale  and  set  aside  for  forest  re- 
sei-v^e  purposes  all  state  lands  north  of  Town  33,  and  the 
most  effective  provisi(;n  of  tlie  bill  was  that  the  state  board 
of  forestry  might  di^poso  oF  the  agricultural  and  scattered 
lands,  not  suitable  for  for(\stry,  the  proceeds  of  such  sales 
to  constitute  a  "forest  reser\^e  fund''  to  be  available  for 
the  purchase  of  lands  to  be  added  to  the  forest  reserves. 

The  state  lands  north  of  toAvn  33,  which  remained  uu- 
sold  in  1905,  were  so  badly  scattered  that  thej'  eould  not 
be  systematically  managed  as  forest  reserves,  or  adequately 
protected  from  fire  and  timber  trespass.  The  state  forester, 
therefore,  after  examining  the  lands  and  consulting  with 
the  higher  officers  of  the  V.  S.  forest  sendee,  recommended 
to  the  state  board  of  forestry  tliat  the  main  forest  reserve 
to  be  located  in  the  wonderful  lake  region,  lying  at  the 
headquarters  of  the  AViseonsin  and  Chippewa  rivers  m 
Oneida  and  Vilas  counties,  and  that  the  agricultural  and 
scattering  lands  in  oilier  counties  should  be  appraised  and 
sold,  at  publie  sale,  at  such  times  as  the  lands  and  timber 
could  be  dis])osed  of  to  the  best  advantage.  In  1905  the 
state  lands  in  Oneida  and  Vilas  counties  comprised  50,346 
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acres,  and  up  to  January  1st,  1910,  the  state  board  of  for- 
estry have  purchased  58,218  acres  in  tliese  two  counties,  so 
tliat  tho  present  acreage  is  108,564  acres.  In  addition  to 
these  lands  there  are  some  35,f)56  acres  in  Forest  county, 
20,171  ill  Iron  county,  and  27,634  acres  in  Price  Cijuuty, 
most  of  which  will  be  retained  within  the  pemiaueut  re- 
serves, so  tliat  the  foundation  of  our  future  forest  reserves 
is  now  201,028  acres.  There  remain  lome  71,3(;4  acres  of 
agricultural  and  scattered  lands  to  be  dispoj-ed  of  in  otlier 
counties  and  they  will  be  offered  for  sale  as  general  busi- 
ness conditions  wan^ant. 

The  sale  of  the>:e  remaining  lands,  however,  will  not  be- 
grin  to  provide  sufficient  funds  to  purchase  the  lands  which 
it  is  aholutely  necessary  to  procure  in  order  to  block  up 
the  reserves  and  thus  make  forestry  management  possible. 
As  previously  stated,  the  lake  region  in  Oneida  and  Vilas 
counties,  at  the  headwaters  of  the  AVisconsin  and  Chippewa 
riveiR,  is  very  unusual  in  the  number,  extent  and  beauty  of 
the  lakes.  Thoj-e  lakes  also  have  a  .very  important  eco- 
nomic value,  for  if  the  forest  growth  upon  their  watersheds. 
is  protected,  and  some  of  the  lakes  also  used  as  reservoirs, 
the  floAV  of  the  rivers  rising  in  this  region  can  be  made  re- 
markably imiforni,  and  thereby  the  value  of  these  rivers 
]K>th  in  the  development  of  power  and  for  any  possible 
future  needs  of  navigation,  will  be  assured  to  the  people  of 
the  state  for  all  time. 

But  this  lake  region,  which  is  such  a  valuable  asset  to 

the   state,   cannot   be  protected  until   the  necessary  lands 

are  acquired  and  placed  under  forestry  management.     The 

cut  over  lands  which  are  adjacent  to,  and  mixed  in  among, 

thi.*   state's    lioldings,   owned   largely   by  non-residents   and 

uncaroii  for.  are  a  seridus  and  constant  menace  to  th(^  forest 

,.p<<ij.vc>',   as  they  are  the  source  fi'om  which  strU't  many  of 

the  iJesfriictive  forest  fires.     Tin*  t?"uest  (M-onomy  on  the  j)art 

of  The  sta(c  will  lie  to  acrpiire  thes(*  lands  as  soon  as  ]>()ssible, 

Sit  that   tlio  yoiuig  growth  wliich  is  coming  up  nuiy  be  pro- 

itH'ti'^^  and    denuded  h)nds  reforested. 

Th^  stSrtei   hoHTd  of  foiestry  b.as  secured  tlie  58,218  acres, 

?.-    fiiireli^sed  in  this  n^gion,  at  tlie  verv  low  average 

' r  *k^  i>0   per  acre,  but  tinibei-ed  lands  wliieh  should  be 

1     *gt     r>rotect  the  shores  of  the  rivers  and  hikes,  and 
secun'cl    to    i 
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which  will  prove  to  be  most  profitable  investments,  cannot 
of  course  be  purchased  at  such  a  low  figure.  The  state  board 
of  forestry  has,  during  the  past  five  years,  examined  the 
acres  which  should  be  purchased  and  it  has  been  found  that 
the  slate  should  own  and  control  at  least  2,000,000  acres  in 
forest  reserves.  It  is  the  intention  to  appoint  forest 
rangers  who  wiJl  live  in  the  reserves,  act  as  fire  patrols  to 
prevent  the  setting  or  spread  of  forest  fires,  build  fire  lines, 
roads  and  trials,  plant  acres  which  have  been  denuded,  and 
scale  the  mature  timber  which  is  cut  from  reserve  lands  by 
the  purchasers. 

As  stated,  the  lands  necessary  to  block  up  the  reserves 
should  be  purchased  as  soon  as  possible  and  an  executive 
organization  perfected  so  that  the  reserves  shall  be  brought 
into  erudition  to  yield  an  increasing  revenue  to  the  stale. 
I  therefore  recommend  as  an  urgent  necessity  the  passage 
of  bill  No.  502  S.  so  amended  as  to  provide  a  state  tax  of 
two-tenths  of  one  mill  for  each  dollar  of  the  assessed  valua- 
tion of  the  taxable  property  in  the  state,  to  be  collected  an- 
nually for  a  period  of  twenty  years,  the  tax  when  levied 
and  collected  to  constitue  '^a  forestry  investment  fund,"  to 
be  used  for  the  purchase,  improvement  and  protection  of 
forest  reserve  lands.  Such  a  tax,  of  two-tenths  of  one  mill, 
will  make  it  possible  for  the  state  board  of  forestry  to  at 
once  enter  into  land  contracts  to  secure  the  lands  which 
are  needed  and  to  pay  for  them  as  the  money  becomes  avail- 
able. 

This  may  appear  to  be  a  large  sum  to  devote  to  forestry 
work,  but  it  should  be  remembered  that  the  purchase  of 
forest  reserve  lands  will  ]:e  a  most  excellent  investment  for 
the  state  for  the  following  reasons: 

1.  The  young  timber  on  the  reserves  will  be  protected 
and  denuded  acres  planted  so  that  in  future  years  the  state 
will  receive  a  direct  and  increasing  revenue  from  the  sale 
of  mature  timber  which  can  be  cut  and  removed  from  time 
to  time,  and  at  the  same  time  improve  the  character  of  the 
forest. 

2.  Indirectly  the  state  will  receive  even  a  greater  revenue 
by  retaining  industries  within  the  state  which  will  become 
more  and  more  dependent  upon  the  forest  reserves  for  raw 
material  as  the  forests  are  cut  off  of  private  lands. 
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3.  In  the  same  Avay  the  state  will  gain  an  indirect  .revenue 
from  the  preservation  and  improvement  of  the  water  pow- 
ers, which  will  be  assured  by  extensive  forests  at  the  head- 
waters. 

4.  Preserving  the  forests  in  the  beautiful  lake  regions  of 
northern  Wisconsin  will  both  protect  and  greatly  enhance  its 
present  attractiveness  as  a  resort  region  for  no^  only  the  citi- 
zens of  this  state,  hut  the  entiM  l^MSlsiBsippi  Valley  as  well. 
The  value  of  such  a  resort  Vlfi(M  is  not  generally  understood, 
even  from  the  dollar  view- point,  but  the  report  of  the  Bu- 
reau of  Labor  of  New  Hampshire  for  1905  shows  that  the 
resort  business  yielded  in  that  year  over  $10,000,000,  and 
the  report  of  the  forest,  fish  and  game  commission  of  New 
York  for  the  same  year  slates  that  it  was  over  $7,000,000. 

If  we  protect  our  lakes,  rivers  and  forests  in  northern 
Wisconsin  they  will  attract  summer  visitors  from  all  over 
the  country,  and  not  only  will  the  settlers  have  an  near  and 
ready  market  for  all  they  can  raise,  but  a  large  amount  of 
money  will  be  paid  to  hotels,  boarding  houses,  resorts, 
guides,  etc. 

A  small  section  of  the  reserves  should  also  be  set  apart 
for  consumptives,  where  they  can  live  a  healthy  life  in  the 
bracing  air  of  Northern  Wisconsin,  and  those  who  are  in 
need  of  financial  assistance  be  given  enough  light  work, 
such  as  planting,  to  at  least  pay  for  their  keep.  In  time 
it  will  also  be  desirable  to  set  apart  a  portion  of  the  re- 
serves as  a  bird  and  game  preserve. 

As  will  be  noted  from  the  following  statement  both  New 
York  and  Pennsylvania  through  generous  annual  appro- 
priations are  rapidh'  acquiring  splendid  forest  reserves, 
which  they  appreciate  are  investments  that  will  constantly 
increase  in  value. 
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Neiv  York. 

Forest  Reserve  Lands. 

Purchased,  1907  46,156  acres 

Area,  1908 1,548,450  acres 

Purchased,  1908  63,367  acres 

Area,  190*9 1,611,817  acres 

Purchased,  1909 43,943  acres 


Total     1,655,760  acres 

(\ppro|)riation,  1908,  for  purchase  lands  $603,  516. 


Pennsylvania. 

Forest ,  Reserve  Lands. 
Area  1904   549,563  acres 

Area  1906   ! 701,297  acres 

(Contracted  for  in  1906 '.  .100,000  acres 

• 

Total    801,297  acres 

Appropriation  for  1907  and  1908 $600,000  00 

Bill  No.  502,  S.,  as  amended  provides  for  the  employment 
of  a  forest  fire  patrol.  The  severe  forest  fires  during  this 
month  (]May,  1910)  in  many  of  the  northern  counties,  whicli 
have  done  an  enormous  amount  of  damage,  have  again  em- 
pliasized  the  urgent  necessity  of  a  patrol  system,  which 
hacked  hy  the  necessary  laws  will  largely  prevent  the  start- 
ing of  f(ircst  fires.  Such  a  patrol  system  must  he  very  elas- 
tic, as  only  a  few  meu  will  he  retpiired  at  certain  seasons, 
hut  the  force  nuist  he  rapidly  enlarged  during  a  dangerously 
dry  season.  Of  course  it  willOnly  he  necessary  to  employ 
patrols  from  alumt  April  1st  to  Decem])er  1st,  but  it  is 
planned  to  employ  camp  foremen  ,who  have  been  tested 
hy  the  lumber  companies.  The  state  would  emj)loy  these 
men  r. ;  forest  fire  patrols  from  say  April  1st  to  December 
1st,  and  the  luml)er  companies  the  remainch'r  of  the  year. 
Thus  the  state  without  emi)loying  the  men  throughout  tlu- 
year  would  secure  a  permanent  force  which  is  of  course 
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very  essential  to  good  work.  In  some  heavily  timbered 
etiunties  frtnii  four  to  five  patrols  would  be  needed,  in 
others  one  would  usually  be  sufficient.  The  county  fire 
wardens  slioiiltl  be  under  them  and  the  patrols  should  pick 
competent  men  in  each  county  whom- they  coiild  employ  as 
deputy  patrols  in  times  of  necessity.  It  is  estimated  that 
the  patrol  system  for  32  northern  counties  would  cost  in 
ordinary  seasons  from  $75,000  to  $100,000.  The  cost  of 
th<*  system  would  be  paid  from  the  proceeds  of  the  two- 
tenths  of  a  mill  tax,  and  it  is  strongly  recommended  that 
the  st*ite  board  of  forestry  should  not  be  limited  as  to  the 
pereentaire  of  the  mill  tax  which  it  may  expend  for  the 
patrol  system,  as  it  must  he  very  elastic  to  meet  changing 
conditions  of  danger.  Wisconsin  must  stop  the  fearful 
annual    loss   of  forest  resources  by  forest  fires.'' 

Slash  Burning. 

The  committee  olwerv'cd  with  interest  that  the  Hackley- 
Plit'hss-Honnoll  Company  at  Hackley,  in  Vilas  County,  was  util- 
izing' the  wnste  in  hardwood  timber  cuttings  for  the  manu- 
f.'M-ture  of  eharec^aU  wood  alcohol  and  acetate  of  lime.  An  ex- 
!.♦  nsive  plant  is  required  to  do  this  distilling  economically,  yet 
from  such  faets  as  were  submitted  to  the  committee,  a  fair  mar- 
^^'lU  of  profit  seemed  to  be  practically  certain.  A  plant  of  this 
<'>rt  should  be  run  in  connection  with  a  lumber  manufacturing 
T»lant  in  order  that  the  refuse  from  the  lumber  might  furnish 
fuel  for  the  distilling.  Apparently  the  margin  in  this  distilling 
would  warrant  the  shipping  of  hardwood  waste,  under  ordinary 
fnatrht  er::nditions,  for  a  hundred  miles  or  so,  and  still  leave 
-omc  marerin    of    prain  to  the  shipper  and  to  the  distiller. 

Since  small  hard  wood  limbs,  dowTi  to  about  r.n  inch  in  diam- 
are  inelncl*?^'  in  this  stock  for  distilling,  your  committor. 
esses  the  hope  that  the  solution  of  the  disposition  of  hard- 
1     i„^-v»    A*'ill   he  solved  bv  this  process. 

^r  C'onjniittre  does  not,  at  this  time,  rei^onnnend  any  gen- 

•  1    *' slash     hiirnin^"   law    for   this   state.      This   is   based   (m 

I       •      1   x-^*»-.rlitions  in  AViKc.':nsin  and  on  tlio  reported  ftiilure  of 
l>nVSi*'3i   con***"-'  ' 

i_  '  '  ^*z^^w^    rtf  the  general  ''slash  burninfr'*  law  of  JNIinnesotn, 

the  operation    *'■  ^  n  ^ 

^.^ii^^nrm    appear  to  be  much   more   favorable   for   t1>e 
where    con oi  **■'"*  '  ' 

1  -         ^F  dir»li  a  Ift^^'  than  in  this  state.    Your  Committee  wrrr 
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impressed  with  the  failure  of  the  pfoneral  ** slash  burning'^  law 
of  Minnesota  after  a  full  discussion  of  the  subjei^t  by  foresters, 
and  others  in  attendance  at  the  Lake  States  Forest  Fire  Con- 
ference held  at  St  Paul,  Minnesota,  December  6th  and  7th,  1910. 
In  place  of  such  general  slash  burning  law  your  committee  has 
seen  fit  to  adopt  the  resolutions  prepared  by  the  above  confer- 
ence, already  referred  to. 
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DRAINAGE. 


The  coiuxiiittee  is  advised  by  authority  believed  to  be  re- 
liable, that  ai>proxiinateIy  three  million  acres  of  land  in  the 
state,  wh.iclx  is  no^w  too  wet  for  cultivation,  can  be  drained. 
A  part  of  t\kl^  land  would  become  high  grade  agricultural 
land  if  properly  drained,  while  other  parts  are  not  suitable 
for  agricixltxire ,  and  can  be  used  for  water  storage  or  for 
growing  certairL  kinds  of  forest  trees  only. 

All   of   tbe   s\^-amp   and  overflowed  land  is  now  assessed  at 
from  one  dollar  to  eig'ht  or  ten  dollars  per  acre,  while  in  some 
cases,  tbe  adjoining  high  land  is  assessed  from  fifty  to  one  hun- 
dred dollars.      In  some  part  of  the  state,  especially  the  southern 
and  central,  this   wet  land  would  be  of  the  same  value  as  the 
liigber  land,  if  well  drained.    This  has  been  proved  by  actual 
experiments. 

Statistics  collected  from  drainage  actually  done  in  the  state 
up  to  this  time  show  that  the  average  cost  is  from  six  to 
Feven  dollars  an  acre,  and  the  average  increase  in  value  of  such 
drained  land  is  about  forty  dollars  per  acre. 

Ehiring  the  earlier  years  of  our  state's  existence,  and  extend- 
ing as  far  back  as  territorial  days,  dams  were  erected  on  many 
fiteams  for  local  purposes,  largely  to  run  mills  to  grind  the  grain 
of  the  early  settlers.     A  considerable  number  of  these  dams  are 
still  standing,  and  in  some  cases,  after  twenty  years  of  exist- 
ence, public  rights,  that  cannot  be  disturbed  by  later  demands, 
have  vested-      Some  of  these  dams  are  now  of  no  practical  use, 
while  tbe  impounded  water  overflows  thousands  of  acres  of  land 
that    would    otherwise  be  high  grade  agricultural  land,   and 
are  in  demand  for  such  use.     The  state  should  grant  authority 
ta  secure   relief   in   such  cases,  upon  fair  conditions.     In  other 
ea.ses   the  overflow  caused  by  such  dams  is  of  small  area,  the 
pond  has  come  to  he  considered  as  a  permanent  lake ;  residences, 
big-h-i^avs  and   other  improvements  have  been  made  to  conform 
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to  the  presont  water  level,  tlius  promoting  the  beauty  as  well 
as  the  utility  of  the  location.     Such  eouditions  should  uot  bo 

disturbed. 

In  other  localities,  especially  in  certain  places  in  the  northern 
part  of  thfe  state,  the  wet  and  overflowed  lands  would  be  of 
no  more  value,  at  least  for  many  years,  if  drained  than  under 
present  conditions.  Some  of  these  wet  lands  can  be  utilized 
for  cranberry  culture;  some  for  growing  certain  varities  of 
timber;  while  other  parts  of  those  low  lands  can  profitably 
be  drained  for  agricultural  purposes.  Several  drainage  dis- 
tricts are  already  established,  with  the  prospects  of  highly 
satisfactory  results. 

It  is  evident  to  the  committee  that  no  uniform  rule  for 
the  physical  work  of  drainage  can  be  adopted,  but  that  the  local 
conditions  mast  govern  in  each  case.  After  the  advantages 
and  disadvantages  have  been  carefully  considered  by  competent 
and  impartial  authority,  the  course  of  procedure  as  to  drainage 
should  be  determined. 

It  has  been  brought  to  the  attention  of  your  committee  that 
the  present  drninaee  laws,  which  have  many  times  been  changed 
and  amended,  make  the  proceedings  too  expensive  for  resi- 
dents of  a  proposed  drainage  district,  to  determine  whether  or 
not  a  drainage  proposal  will  be  favorably  considered,  also  to 
initiate  proceedings  in  case  it  is  so  considered. 

In  view  of  the  foregoing  conditions,  it  has  been  determined 
that  the  welfare  and  material  advantage  of  the  State  will  be 
promoted  by  having  all  of  the  present  laws  relating  to  drain- 
age rewritten,  making  them  as  plain  and  brief  as  practicable. 
This  your  committee,  with  the  assistance  of  ^Ir.  Thomas  ^1. 
Kearney  of  Racine  and  of  ^Ir.  B.  ^l.  Vaughan,  of  Grand  Rapids, 
has  Hone.  Your  committee  submits  a  bill,  proposing  an  amend- 
ment, revision  and  codification  of  our  present  drainage  laws. 
This  bill  is  marked  "Exhibit  E"  and  is  made  a  part  of  this 
report. 

Your  committee  wishes  to  express  their  appreciation  to 
]\ressrs.  Kearney  and  Vauulian  for  valuable  assistance  rendered 
in  this  matter. 
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A    CONSERVATION  COMMISSION. 


Your  eoiiin^iittoe  heartil}^  favorsi^ ai^^ iwrmmehds  a  wliole- 
some  coiiseirv" 3.1:10x1  of  the  natural  Tesources  of  the  state.  These 
natural  resoiax-ces  such  as  lands,  forests,  waterways  and  fish 
and  same  are  very  closely  allied,  and  in  order  to  bring  about 
the  best  xresialt/S  along  the  lines  of  conservation,  your  committee 
reiommeticls  tliat  a  Conservation  Commission,  composed  of  throe 
competent  commissioners,  be  created,  and  that  such  Commission 
be  civen  -plenary  jurisdiction  and  broad  powers  over  ipatters 
r  tTi;iiuin£?  to  natnr.:'  resources  and  their  conservation. 

It   is    tlie    opinion   of  j'our  Committee  that  the   Conservation 
Commission    at   tliis  time  should  be  given  power  and  jurisdic- 
tion   over    all    matters  pertaining  to  forestry,  to  the  fish  and 
eame  of  tlie  state,  to  waterways,  except  water  power  develop- 
ment  \^liicli    the    committee  recommends  be  placed  under  the 
sTii>ervision    and   jurisdiction    of    the    Railroad  "Commission    of 
^Wisconsin    and,  in  certain  cases,  to  drainage  of  swamp  or  sub- 
merged lands. 

This  Conservation  Commission  should  be  composed  of  a 
forester  a  commissioner  conservant  with  matters  relating  to 
fish  and  game,  and  an  hydraulic  engineer.  The  Commission 
should  have  supervision  over  all  matters  now  under  the  con- 
trol and  supervision  of  the  State  Board  of  Forestry  and  of 
the  State  Game  Warden  and  over  such  other  matters  pertaining 
to  natural  resources  as  is  deemed  expedient. 

The  creation  of  such  a  Commission  should  merge  the  depart- 
ments  of   the    State  Board  of  Forestry  and  the  State  Game 
Warden       By    ^aerging  these  two  departments  much  by  way 
^  rfiunlicati on  can  be  avoided.    Instead  of  the  State  employing 

^4^  ^-iiTiie  \vardens  and  a  corps  of  fire  wardens,  rangers, 
a  corps  or  ga.ixit?  ±  ;        =. 

thp    Comnaission  can  employ  one  corps  oi  men  with  au- 

"'.         .      enforce  both  forestry  and  fish  and  game  laws.    In 

♦i^o   expense  of  the  enforcement  of  these  laws  can  be 
tins  "way  tne  ^    ^ 
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reduced  to  such  an  extent  that  the  creation  of  the  Conservation 
Commission  will  throw  no  extra  financial  burden  upon  the 
State.  The  eflBciency  of  any  conservation  movement  will  be 
promoted  by  the  creation  of  a  commission  as  recommended. 

Your  committee  respectfully  submits  a  bill  for  the  crea- 
tion of  a  Conservation  Commission,  and  recommends  its  enact- 
ment  into  law.  This  bill  is  marked  ** Exhibit  F''  and  is  made 
a  part  of  this  report. 

Senator  Bird  recommends,  Assemblymen  Hambrecht,  Thomas 
and  Kubusta  concurring,  that  in  addition  to  the  powers 
already  given  to  the  proposed  Conservation  Commission,  their 
duties  shall  also  include  the  duties  now  belonging  to  the  State 
Land  Office. 
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PROPOSED  BILLS. 


^^^' 


f  < 


EXHIBIT  A.' 


A  Bill. 


To  amend   sectioxi  1596  of  the  statutes  relating  to  the  erection 
of    dams,    bridges  or  other  obstructions  in  or  over  any 
navigable  river  or  stream,  and  to  create  sections  1596—1  to 
1596 — -50    of  the  statutes  relating  to  the  granting  of  fran- 
chises for  the  improvement  of  navigation  and  for  the  de- 
velopment of  hydraulic  power. 
The  people   of   the  state  of  Wiscoyisin,  represented  in  senate  and 
assc-nvbly 9   do  enact  as  follows: 
Section    1  -    Section  1596  of  the  statutes  is  amended  to  read : 
Section     1&96.     All  rivers   and  streams   which  have   been 
meandered    and  returned   as   navigable   by   the   surveyors   em- 
ployed  by    tlie  government  of  the  United  States  and  all  rivers 
and  sirectrrts    navigable  in  fact  for  any  purpose,  are  hereby  de- 
clared  naviga-We  (so  far  as  the   same   have   been   meandered) 
to  the  exteri*  that  no  dam,  bridge  or  other  obstruction  shall  be 
inade   ii^   or   over  the  same  \yithout  the  permission  of  the  legis- 
lature ;    bnt    this  section  shall  not  be  construed  to  impair  the 
powers    graxited  by  law  to  towns,  countries  or  cities,  to  con- 
struct sncb  toridges  over  such  rivers  and  streams.     The  consent  of 
this    state    is    hereby  given  to  the  acquisition  by  the  United 
States  of   all   lands,  and  appurtenances  in  this  state  which  have 
been  or  may  ^^  acquired  by  the  United  States  for  the  purpose  of 
erecting   tlte^^^^^  dams,  abutments,  locks,  lock-keepers'  dwell- 
ings,   chutes    or  other  structures  necessary  or  desirable  in  im- 
roving   tbe    navigation  of  the   rivers   or   other   waters   within 
and  on   tl^e    borders  of  this  state,  and  the  United  States  may 
hold     rMB^     and    occupy  such  lands  and   other  property  and 


48  Water  Powers,  Forestry,  and  DraIxagk. 

exercise  exclusive  jurisdiction  and  control  over  the  same,  sub- 
ject to  the  right  of  this  state  to  have  civil  and  criminal  process 
issued  out  of  any  of  its  courts  executed  within  and  upon  said 
lands. 

Section  2.  There  are  added  to  the  statutes  fifty  (50  new 
sections  to  read : 

Section  2.  There  are  added  to  the  statutes  fifty  (50)  new 
used  in  this  act  shall  mean  the  railroad  commission  of  Wisconsin. 

2.  The  term  ** navigable  waters"  as  used  in  this  act  .shall 
mean  all  streams,  rivers,  lakes  and  connecting  waters  in  the 
state  of  Wisconsin  navigable  in  fact  for  any  purpose. 

(3)  The  term  ** franchise"  as  used  in  this  act  shall  mean 
a  grant  of  legislative  authority  to  a  corporation  organized 
as  herein  prescribed  to  improve  the  navigation  of  navigable 
waters  and  to  develop  hydraulic  power. 

(4)  The  term  ** applicants"  as  used  in  this  act  shall  mean 
any  number  of  persons,  not  less  than  three  (3),  who  pro- 
pose to  organize  as  a  corporation  under, sections  1777  to  1777c, 
both  inclusive  of  the  statutes  of  1898  and  acts  amendatory 
thereof,  and  who  apply  to  the  railroad  commission  for  a  fran- 
chise as  defined  in  this  act. 

(5)  The  term  *  improvement"  or  **  improvements"  as  used 
in  this  act  shall  mean  all  improvements  made  or  all  improve- 
ments  proposed  to  be  made  under  authority  of  any  franchise 
granted  pursuant  to  this  act  for  the  improvement  of  navi- 
gation and  the  development  of  hydraulic  power. 

Section  1596 — 2.  Every  franchise  granted  pursuant  to  the 
provisions  of  this  act  shall  be  granted  for  the  purpose  of  im- 
proving the  navigation  of  navigable  waters  and  for  the  develop- 
ment of  hydraulic  power. 

Section  1596 — 3.  Every  grant  of  legislative  authority  under 
the  provisions  of  this  act  to  improve  the  navigation  of  navigable 
waters  and  to  develop  hydraulic  power  is  hereby  declared  to 
be  a  franchise. 

Section  1596 — 4.  Every  franchise  gi*anted  pursuant  to  the 
provisions  of  this  act  is  accepted,  taken  and  held  subject  to 
the  terms,  conditions,  and  provisions  of  such  franchise  and  of 
this  act,  and  is  so  accepted,  taken  and  held  in  consideration  of 
the  powers,  privileges  and  prerogatives  conferred  by  said 
franchise. 


Ref»oht  op  Wisconsin  Legislative  Committed.  49 

Section.    1596 — 5.     Every  franchise   granted  under  this  act 
shall  be   granted  only  to  corporations   oroganized   pursuant   to 

sections  1777   to  1777e,  both  inclusive  of  the  statutes  of  1898 
and  acts  amendatory  thereof. 

Section  1596 — 6.  Any  number  of  persons,  not  less  than  three 
'1),  desiring  to  secure  a  franchise  under  this  act  shall  propose 
to  form  a  corporation  pursuant  to  Sections  1777  to  1777e, 
both  inclusive  of  the  statutes  of  1898  and  acts  amendatory 
thereof,  and  shall  file  with  the  railroad  commission  a  verified 
application  which  shall  set  forth  and  include  the  follow- 
ing: 

(1)  The  name  and  location  of  the  waters  sought  to  be  im- 
proved. 

(2)  The  nature,  the  scope  and  the  manner  of  making  said 
proposed  improvements. 

^,3)  Whether  or  not  the  applicants  are  riparian  owners  of 
lauds  abutting  upon  said  proposed  improvement,  and,  if  so, 
the  extent  by  metes  and  l)ounds  of  such  riparian  ownership. 
if  ihe  applicants  are  not  riparian  owners  abutting  said  pro- 
posed improvement  or  do  not  own  all  the  riparian  lands  affected 
or  likely  to  be  affected  by  said  improvement,  they  shall  state 
the  names  of  the  owners  of  such  riparian  land  not  owned  or 
controlled  by  said  applicants. 

(4)  A  general  description  of  any  dam  or  works  proposed 
to  be  erected  and  a  general  statement  as  to  the  construction 
of  the   same. 

(5)  The  approximate  amount  of  hydraulic  power  that  wnll 
Ite  developed  in  connection  with  such  imi)rovement,  and  the  use 
or  uses  to  w^hich  it  is  proposed  to  put  said  power. 

(6)  The  location  of  any  existing  dam  or  works  in  the  vicinity 
f»f  said  improvement,  and  the  extent,  if  any,  to  which  the  dam  or 
works  will  be  affected  thereby. 

(7)  A  map  on  the  scale  of  not  less  than  four  inches  to  the 
mile,  showing  the  lands  that  may  be  affected  by  tlie  erection 
and  maintenance  of  any  proposed  dam  or  works  or  by  any  flow- 
age  that  may  be  caused  thereby,  and  approximately  the?  out- 
line of  such  flowage. 

(8)  Such  additional  and  other  information  as  shall  be  pre- 
scribed  by  the  railroad  commission. 

Section  1596 — 7.    Upon  receipt  of  the  verified  application  pro- 
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vided  for  in  section  1596 — 6,  the  railroad  commission  shall,  as 
soon  thereafter  as  may  be  possible,  advertise,  once  each  week 
for  four  consecutive' weeks,  in  at  least  one  newspaper  published 
in  each  county  in  which  such  improvement  is  proposed  to  be 
made,  the  fact  that  such  application  for  a  franchise  has  been 
received.  The  railroad  conmiission  shall  in  sueh  advertisement, 
invite  other  applications  for  a  franchise  to  improve  the  navi- 
gation of  such  waters  and  to  develop  hydraulic  power  at  the 
proposed  locatjon,  or  at  other  points  in  such  vicinity  on  the 
waters  designated,  and  shall  set  a  date  thirty  (30)  days  after 
the  date  of  the  last  publication  within  which  such  applications 
shall  be  received,  and  shall  also  in  such  advertisemfjnt  fix  a 
time  and  place  for  a  public  hearing. 

2.  At  the  time  and  place  fixed  for  such  hearing  the  railroad 
commission  shall  carefully  consider  all  applications  and  the 
qualifications  of  the  different  applicants  and  shall  hear  all  argn* 
ments  for  and  against  the  proposed  improvements  aChd  for 
and  against  the  different  applicants.  Such  hearing  may  be 
continued  from  time  to  time. 

Section  1596 — 8.  1.  As  soon  as  practicable  after  said  hearing 
the  railroad  commission  shall  make  such  examination  and  in- 
vestigation of  the  location,  nature  and  scope  of  the  proposed 
improvements  as  it  shall  deem  necessary.  Upon  the  conclusion 
of  said  hearing  and  investigation  the  railroad  commission  shall 
find  which  of  the  proposed  improvements  is  the  most  efficient 
and  advantageous  for  the*  public  and  which  of  the  applicants 
is  be^t  qualified  to  make  the  same.  The  railroad  commission 
may,  however,  reject  any  or  all  applications  received. 

2.  In  making  such  findings  the  railroad  commission  shall 
take  into  consideration  the  scope,  location,  manner  of  making 
and  permanency  of  the  proposed  improvements,  the  extent  to 
which  such  power  can  be  put,  the  navigable  character  of  the 
waters  to  be  improved;  which,  if  any,  oT  the  applicants  are 
riparian  owners  abutting  said  improvement,  the  relative  finan- 
cial ability  of  the  applicants  to  complete  and  maintain  i)rop- 
erly  such  improvement,  the  uses  to  which  the  respectiva 
applicants  propose  to  put  any  hydraulic  power  resulting  from 
the  improvement,  and  any  and  all  other  relevant  and  material 
facts  and  shall  give  to  each  its  proper  weight. 

Section  1596 — 9.  If  the  riparian  owner  or  owners  of  the 
land  upon  which  any  dam  or  works  necessary  for  such  pro- 
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posed  improvement  is  to  be  wholly  or  partly  erected  and 
maintained  apply  for  such  franchise  and  agree  and  specify  to 
make  and  maintain  such  improvement  upon  terms  and  condi- 
tions equally  as  efficient  and  advantageous  for  the  public  as 
those  specified  by  other  applicants,  then  the  railroad  com- 
mission shall  give  such  riparian  owner  or  owners  preferences 
over  all  other  applicants  in  the  granting  of  such  franchise. 

Section  1596 — 10.  The  improvement  found  as  aforesaid  to 
be  the  most  efficient  and  advantageous  for  the  public  is  hereby 
authorized  to  be  made,  subject  to  the  provisions^^j^fj^Lvact, 
by  the  applicants  found  as  aJ^oresaid  by%8:»  r»?tr(m(i  commission 
to  be  the  best  qualified  to  make  the  same,  and  a  franchise  for 
said  purpose  is  hereby  granted  to  such  applicants.  The  rail- 
road commission  shall  certify  its  findings  provided  for  in  sec- 
tions 1596 — 8  and  1596 — 9  to  the  secretary  of  the  state  who  shall 
thereupon  issue  to  the  designated  applicants  a  certificate  under 
the  seal  of  the  state  evidencing  the  authority  hereby  con- 
ferred. 

Section  1696 — 11.  The  applicants  whose  proposed  improve- 
ment has  been  found  by  the  railroad  commission  to  be  the 
most  efficient  and  advantageous  for  the  public  and  to  whom 
a  certificate  has  been  issued,  ^hall,  before  commencing  any  work ' 
on  said  improvement,  prepare  and  submit  to  the  said  railroad 
commission  detailed  plans  and  specifications  for  all  dams  and 
works  to  be  erected  in  connection  with  such  authorized  im- 
provement and  map  showing  such  topographical  and  hydro- 
graphic  data  as  may  be  necessary  for  a  satisfactory  under- 
standing of  the  same. 

2,  Such  plans  and  specifications  and  map  shall  be  subject  to 
the  approval  of  the  railroad  commission.  After  such  approval 
no  deviation  whatsoever  therefrom,  either  before  or  after  the 
completion  of  the  improvement,  shall  be  made  without  obtain- 
ing the  written  approval  of  the  said  commission. 

Section   1596 — 12.    Every  franchise  granted  under   the   pro- 
visions of  this  act  shall  continue  in  force  for  an  indeterminate 
periody  subject  to  all  the  terms,  conditions  and  provisions  of 
this  act    and  subject  to  the  provisions  that  the  state  of  Wis- 
consin   whenever  it  may  have  the  constitional  power,  or  any 
manicipality  may  purchase,  the  property  of  such  corporation  at 
any  time  as  provided  herein,  paying  therefor  just  compensation 
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to  be  determined  by  the  railroad  commission  and  according  to 
the  terms  and  condition  fixed  by  said  commission.  Any  such 
municipality  is  authorized  to  purchase  such  property  at  the 
value  and  according  to  the  terms  and  conditions  as  herein 
provided. 

Section  1596 — 13.  The  compensation  for  any  such  property 
purchased  from  any  such  corporation  by  the  state  or  by  any 
municipality  shall  be  determined  by  the  railroad  commis- 
sion, and  in  making  such  purchase  and  determining  such  com- 
pensation the  procedure  for  acquiring  the  property  of  a  pub- 
lic^ utlity  by  a  municipality  outlined  in  sections  1797m — 80 
to  1797m — 86,  both  inclusive  of  the  statutes,  shall  govern  and 
be  followed. 

Section  1596 — 14.  Every  grantee,  its  successors  or  assigns, 
of  any  franchise  granted  pursuant  to  the  provisions  of  this 
act,  in  consideration  of  the  rights,  privileges  and  prerogatives 
conferred  by  such  franchise  and  by  this  act,  shall,  if  the  legis- 
lature so  provides,  pay  annually  into  the  state  treasury  a 
franchise  rental.  The  precise  amount  of  such  franchise  rental, 
shall  be  fixed  in  a  manner  to  be  provided  by  law.  . 

2.  However,  no  such  franchise  rental  shall  be  levied  against, 
f  collected  from  or  paid  by  any  such  grantee,  its  successors  or  as- 
signs, until  twenty-five  (25)  years  after  the  passage  and  pub- 
lication of  this  act ;  and,  in  no  case  shal  Ithe  collection  or  pay- 
ment of  such  franchise  rental  reduce  the  net  income  of  any  such 
guarantee  in  all  dams,  works,  property  and  rights  necessary 
for  the  improvement  of  navigation  and  the  development  of  hj'- 
draulic  power  authorized  by  such  franchise. 

Section  1596 — 15.  Any  franchise  granted  pursuant  to  the  pro- 
vision of  this  act  shall  be  null  and  void  unless  the  improvement 
thereby  authorized  be  completed  within  three  (3)  years  from 
the  time  when  such  franchise  becomes  effective  and  in  force. 
The  railroad  commission  may,  however,  upon  good  and  suffi- 
cient cause  being  shown,  grant  a  reasonable  extension  o  rexteu- 
sions  of  the  time  for  the  completion  of  the  improvement. 

Section  1596 — 16.  When  such  improvement  is  completed 
it  shall  be  maintained  continously,  and  its  maintenance  and 
operation  shall  not  be  discontinued  or  cease  for  any  length  of 
time  exceeding  three  (3)  years.  The  railroad  commission  may 
however,  upon  good  and  sufficient  cause  being  shown,  extend 
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siU'h  perioil   or   diseoiitinuance  or  suspension  for  a  reasonable 
additional  t^me. 

Section  1596 — 17.  Every  corporation  developing  hydraulic 
lH>wer  nnder  a  franchise  granted  pursuant  to  the  provision  of 
this  act  is  authorized  and  required  to  lease  or  dispose  of  said 
power  to  the  public  without  discrimination  and  at  a  reasonable 
rate.  However,  -said  corporation  may  retain  and  use  as  much 
of  said  power  as  shall  be  reasonably  necesary  for  its  own  pur- 
pose. 

Section  1596 — 18.  If  any  dam  or  works  used  in  connection 
therewith,  maintained  under  a  franchise  granted  pursuant 
t«>  the  provisions  of  this  act,  shall  be  owned,  leased,,  trusteed, 
ptissesed  or  controlled  by  any  device  permanently,  temporarily, 
directly,  indirectly,  tactily  op»  in  any  maner  whatsoever  so 
that  the  same  form  part  of,  or  in  any  way  effect  any  combination 
nr  shall  in  any  wise  controlled  by  and  combination  in  the  form 
•  »r  an  unlaw^ful  trust,  or  form  the  subject  of  any  contract  or  con- 
spiracy to  limit  the  output  of  any  hydraulic  power  or  electric 
i-nercrv  derived  therefrom  or  in  restraint  of  trade  in  the  jrenera- 
tinn.  sale  or  distribution  of  hydraulic  power  of  electric  energy 
d»^rW-ed  therefrom,  the  franchise  granted  authorizing  the  erec- 
tion and  maintenance  of  said  dam  and  the  improvement  of  navi- 
gation and  the  d^^velopment  of  hydraulic  power  by  the  guaran- 
t»^e  thereof,  it  successors  or  assigns,  shal  be  forfeited  to  the  state 
of  Wisconsin  by  proceedings  instituted  by  the  attorney  general 
in  the  courts  for  that  purpose. 

S^ctir.n  150(3 — 19.  All  dams  and  works  authorized  by  any 
franchise  granted  iinder  this  act  shall  be  erected  and  maintained 
under  the  following  conditions: 

n  »  When  rc<inired  by  the  railroad  commission,  every  such 
dani  or  works  shall  be  provided  with  suitable  slides  and  chutes 
f'^r  the  passage  of  logs  and  timl)er  products,  and  such  slides 
and  chutes  shall  at  all  times  be  kept  in  good  repair. 

(2)  If  the  water- sin  or  across  which  any  such  dam  or  works 
s  oretyted  and  maintained,  are  navigable  for  purposes  of  com- 
iiiort'e  or  for  pleasure  boats  and  crafts,  every  such  dam  or 
W'»rks  shall-  ivhen  required  by  the  raili-oad  commission,  be 
fuiiipped  and  maintained  with  a  lock,  boat  hoist,  marine  rail- 
wav  or  other  efTieient  device  of  a  size  and  construction  to  be  ap- 
r»roved  hv  the  railroad  commission.  Such  lock,  boat  hoist. 
-arine  raiHvay-  <^^  other  efficient  d(^vice  when  constructed  shall 
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at  all  times  be  maintained  in  good  repair  and  working  order. 

(3)  When  required  by  the  railroad  commission  every  such 
dam  or  works  shall  be  provided  with  a  good  and  sufficient 
fishway  and  said  fishway  when  constructed  shall  at  all  times 
be  kept  in  good  repair  and  open  for  the  free  and  easy  descent 
and  ascent  of  fish. 

When  required  by  the  railroad  commission  every  such  dam 
or  works  shall  be  quipped  and  maintained  with  spillways  or 
flood  gates  capable  of  permitting  the  passage  through  or  over 
the  same  of  any  or  all  floods  during  freshets  and  during  all 
seasons  of  the  year. 

(5)  Subject  to  the  approval  of  the  railway  commission,  there 
shall  be  erected  and  maintained  by  the  owner  thereof,  two  per- 
manent monuments  at  every  such  dam  or  works  marking  the 
height  to  which  the  head  of  water  may  be  maintained  in  accor- 
dance wuth  the  franchise. 

Section  1596 — 20.  In  case  it  shall  be  necessary  for  any  cor- 
poration to  take  or  flow  any  lands  or  property  for  .the  purpose 
of  any  improvement  authorized  by  any  franchise  granted  under 
this  act,  said  corporation  shall  be  subjected  to  all  the  provisions, 
remedies  and  liabilities,  and  shall  be  entitled  to  all  the  benefits, 
privileges,  remedies  and  provisions  of  chapter  146  of  the  sta- 
tutes, which  are  applicable  and  not  incons^stent  with  this  act, 
but  nothing  contained  in  the  section  shall  be  taken  to  preclude 
sa:d  corporation  from  acquiring  title  to  or  the  right  to  use  any 
and  all  siich  lands  or  property  by  purchase,  lease,  license,  or  by 
any  usual  method  or  means  of  acquisition  of  title  by  act  of 
parties. 

Section  1596 — 21.  Also  for  the  purpose  of  acquiring  the  nec- 
esary  lands  or  easements  or  privileges  in  lands,  so  that  the  com- 
plete improvement  under  this  act  and  any  franchise  granted 
hereunder  may  be  successfully  carried  out,  such  corporation 
ma  yen  joy  the  right  granted  to  and  conferred  uoon  corporations 
by  sections  1777  to  1777e,  both  inclusive  of  the  statutes  and 
laws  amendatory  thereof,  and  may  also  enjoy  the  rights  granted 
to  and  conferred  upon  corporations  by  sections  1850  to  1857, 
be  th  inclusive  of  the  statutes  and  laws  amendatorv  thereof. 

Section  1596 — 22.  All  franchises,  licenses  or  permits  hereto- 
fore granted  conferring  upon  any  person,  firm  or  corporation 
the  right  to  erect  or  maintain  any  dam  or  other  works  in  or 
across  and  navigable  waters  of  this  state  for  any  purpose  what- 
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soever  are  hereby  amended  so  that  the  same  and  each  nf  thpT" 
Shall  terminate  twenty-five  (25)  years  after  the  passage  and 
publication   of  this  act. 

Section  1596 — 23.  Any  person,  firm  or  corporation  maintain- 
ing a  dam  or  works  pursuant  to  any  franchise,  license  or  permit 
amended  by  section  1596 — 22  desiring  to  obtain  a  franchise  un- 
der this  act,  may,  at  any  time  prior  to  termination  of  the  fran- 
chise so  amended,  file  with  the  railroad  commission  and  with  the 
secretary  of  state  a  written  instrument,  duly  executed,  agree- 
in  s:  to  surrender  such  franchise,  liscense  or  permit  upon  receiv-^ 
iiig  in  lieu  thereof  a  franchise  granted  pursuant  to  the  povi- 
sirins  of  this  act,  and  shall  at  the  same  time  file,  in  the  manner 
provided  in  section  1596 — 6,  a  written  application  for  a  fran- 
**hise  to  maintain  such  dam  or  works  in  accordance  with  the 
provisions  of  this  act. 

Section   1596 — 24.     Within  a  reasonable  time  after  the  re- 
et-ipts  of  the  agreement  and  application  provided  for  in  section 
1396—23  the  railraod  commission  shall  make  an  examination  and 
investigation  of  such  dam  or  works,  and  if  the  railroad  com- 
mission shall  find  and  certify  to  the  secretary  of  state  that  such 
<lam    or   works   is   properly   constructed   and    advantageously 
lr>eated  for  the  most  efficient  improvement  of  the  navigation 
of  such  waters  and  the  development  of  hydraulic  power,  then 
such  applicants  are  hereby  authorized  to  maintain  such  dam 
or  worKs  for  such  purposes,  and  a  franchise  subject  to  all  the 
terms,  provisions  and  conditions  of  this  act  is  hereby  granted 
to  such  applicants.     The  secretary  of  the  state  shall  issue  to 
the  said  applicants  a  certificate  under  the  seal  of  the  state  evi- 
d#*ncin^  the  authority  hereby  conferred. 

Section   1596 — 25.     If  the  railroad  commission  upon  the  ex- 
amination ancl  investigation  provided  for  in  section  1596 — 24 
finds  that  such  dam  or  works  is  not  properly  constructed  and 
advantag'eously  located  for  the  most  efficient  improvement  of 
the  navig'ation  of  such  waters  and  the  development  of  hydrau- 
lic power    then    the  railroad  commission  shall  find  what  form 
of  construction  and  what  location  is  most  advantageous  for  such 
nuTTioses      The  railroad  commission  shall  furnish  the  applicants 
'ih        COW    o^    such  findings,   and    if   the   applicants   file   a 
•f#i      '   «tru'^^'^*'  "^^^^  ^^^  railroad  commission  and  with  the 
J?  affLte  agreeing  toalter  the  construction  or  to  change 

1'         ^^  the  d(im  or  works  examined  and  investigated  so 
rtie  location  or    ^ 
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as  to  eonforni  with  the  fiiidiiip:s  of  the  railroad  commision,  then 
a  franchise  subject  to  all  the  terms  and  conditions  of  this  act 
is  hereby  granted  to  such  applicants.  The  secretary  ol  state 
shall  issue  to  the  said  applicants  a  certificate  under  thje  seal  of 
the  state  evidencing  the  authority  hereby  conferred. 

Section  1596 — 26.  A  franchise  granted  to  smy  applicants 
pursuant  to  section  1596 — 24  or  1596 — 25  shall  become  effec- 
ive  and  be  in  force  upon  compliance  by  the  grantees  thereof 
with  the  provisions  of  section  1596 — 30  of  this  act.  Such 
franc^hise  shall  be  granted  and  accepted  in  lieu  of  and  shall 
render  null  and  void  and  of  no  effect  anv  franchise,  license  or 
I)erniit  heretofore  granted  to  such  ai)plicants,  or  any  or  either 
of  them,  authorizing  the  erectiou  and  maintenance  of  a  dam 
or  owrks  for  any  purpose  whatsoever  at  the  location  specified  in 
said  franchise  granted  pursuant  to  said  section  1596 — 24  or 
1596—25. 

Section  1596 — 27.  1.  If  any  person,  firm  or  corporation 
maintaining  any  dam  or  works  in  or  across  any  navigable 
waters  of  this  state  under  any  franchise,  license  or  permit  here- 
tofore granted,  fails  to  make  application  for  a  franchise  as 
provided  in  section  1596 — 23,  the  right  to  maintain  such  dam 
or  works  for  the  improvement  of  navigation  and  the  develop- 
ment of  hydraulic  powder  shall  be  subject  to  be  applied  for. 
The  railroad  commisssion  may  advertise  as  provided  in  Section 
1596 — 6  for  applications  for  a  franchise  to  maintain  such  dam 
or  works  for  such  purposes. 

2.  If  any  franchise  granted  under  this  act  be  forfieted  or 
otherwise  terminated  before  the  expiration  thereof,  the  right  to 
cojitinue  the  improvement  of  navigation  and  the  develppTuent  ol 
hydraulic  power  authorized  by  such  franchise  shall  be  subject 
to  be  applied  for,  and  the  railroad  commission  may  advertise  as 
provided  in  Section  1596 — 6  for  applications  therefor. 

Section  1596 — 28.  The  railroad  commission  shall  receive 
all  applications  made  as  a  result  of  the  advertisements  provided 
for  in  section  1596 — 26,  hold  hearings  and  as  soon  as  practicable 
thereafter  shall,  in  the  manner  hereinbefore  prescribed,  find 
which  imi)rovement  is  the  most  efficient  and  advantageous  for 
the  public  and  which  applicants  are  best  qualified  to  maintain 
the  same.  The  improvement  thus  found  to  be  the  most  efficient 
and  advantageous  for  the  public  is  hereby  authorized  to  be 
maintained  by  the  applicants  thus  designated  and  a  franchis'* 
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therefor  is  hereby  granted  to  said  applicants  subject  to  all 
the  terms,  conditions  and  provisions  of  this  act.  The  railroad 
eommisiori  shall  certify  its  findings  to  the  secretary  of  state 
who  shal  Ithereupon  issue  to  the  designated  applicants  under 
the  seal  of  the  state,  a  certificate  evidencing  the  authority 
hereby    conferred. 

Section  1596 — 29.  1.  At  the  termination  of  any  franchise, 
Tk-ense  or  permit  granting  authority  to  erect  and  maintain 
any  dam  or  works  in  or  across  any  navigable  waters  of  this 
state  by  expiration,  forfeiture  or  otherwise,  all  dams  and  works 
«>f  improvement  or  any  part  thereof,  erected  and  maintained 
under  such  franchise,  license  or  permit  may  be  taken  by  the 
grantee  of  a  franchise  to  maintain  such  dam  or  works  for  the 
improvement  of  navigation  and  the  development  of  hydaulic 
power,  and  the  same,  subject  to  the  approval  of  the  railroad 
conunission,  may  be  used  for  such  purposes. 

2.  Said  grantee  is  further  authorized  and  empowered  to  ac- 
quire and  hold  title  to  all  lands  and  flowage  rights,  dams, 
weirs,  tunnels,  races,  flumes,  sluices,  pits,  and  other  structures 
or  others  in  connection  with  or  appertaining  to  said  improve- 
ment for  the  maintenance  thereof  or  for  the  utilization  of  hy- 
draulic power  created  thereby. 

3.  If  the  parties  are  unable  to  agree  upon  the  value  of  the 
dam  or  works  rescribed  and  to  be  taken,  the  grantee  of  the 
franchise  to  maintain  such  dam  or  works  for  the  improvement 
<»f  navigation  and  the  development  of  hydraulic  power  is  au- 
thorized and  empowered  to  acquire  the  same  by  and  through 
•'ondemnation  proceedings  under  the  powder  of  eminent  domain, 
ii-i  provided  in  sections  1596 — 20  and  1596 — 21  of  this  act. 

Section  1596 — 30.  1.  Any  franchise  granted  pursuant  to 
The  i^rovisions  of  this  act  shall  become  effective  and  be  in  force 
ri pi >n  the  incorporation  under  the  provisions  of  sections  1777 
T.i  1777i\  both  inclusive,  of  the  statutes  and  acts  amendatory 
Thf*reof,  of  the  applicants  to  whom  such  fnincliise  is  granted, 
AUil  upon  the  filing  with  the  secretary  of  state  by  such  appli- 
"Huts  so  incorporated  of  a  written  acceptance  of  such  franchise. 
2.  Siu'h  written  acceptance  shall  be  fibnl  within  ninety  (90) 
davs  after  notice  from  the  railroad  commission  to  such  appli- 

•aijt.s  that  a  franchise  ha*s  been  granted  to  them.  In  case  of 
f  Uurp  t    file  such  acceptance  within  the  time  herein  prescri])ed, 

f     f         u;^^  crranted  to  vsuch  applicants  shall  be  null  and  void. 
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Section  1596 — 31.  Any  corporation  operating  under  a  fran- 
c^liise  granted  pursuant  to  this  act,  shall  be  subject  to  all  the 
duties  and  liabilities  imposed  by  the  statutes  and  laws  of  this 
state  upon  river  improvement  companies  organized  under  the 
general  law,  and  shall  be  entitled  to  all  such  reasonable  tolls 
by  reason  of  facilities  or  improvement  furnished  in  aid  of  navi- 
gation, and  shall  be  entitled  to  all  rights  and  remedies  in  re- 
lation thereto  as  are  given  to  river  improvement  companies 
by  the  statutes  and  laws  of  this  state ;  but  the  tolls  to  be  charged 
and  collected  shall  at  all  times  be  subject  to  regulation  and 
restriction  by  the  railroad  commission  of  Wisconsin  in  the  same 
manner  as  railroad  rates  may  be  regulated  by  said  commis- 
sion. 

Section  1596 — 32.  During  the  continuance  of  any  franchise 
granted  pursuant  to  the  provisions  of  this  act,  the  grantee 
thereof,  its  successors  or  assigns/  sihall  keep  and  maintain  all 
dams,  weirs,  tunnels,  races,  flumes,  sluices,  pits,  fishways,  locks, 
boat  hoists,  and  other  structures  and  works  necessary  for  the 
improvement  of  navigation  and  for  the  proper  maintenance  of 
any  dam  or  works  in  accordance  with  such  franchise  in  good 
repair  and  condition,  and  shall  not  wilfully  or  otherwise  injure 
or  destroy  the  same  or  any  part  thereof,  or  remove  the  same 
or  any  part  thereof  unless  such  removal  be  first  approved  iu 
writing  by  the  railroad  commission. 

Section  1596 — 33.  1.  The  railroad  commission  shall  have 
supervision  over  the  sale  and  distribution  of  and  may  regulate 
and  fix  a  reasonable  rate  to  be  charged  for  any  and  all  power 
resulting  from  any  improvement  authorized  under  any  fran- 
chise granted  pursuant  to  the  provisions  of  this  act.  In  the 
exercise  of  such  supervision  and  regulation  and  fixing  of  rates, 
said  railroad  commission  shall  have  all  the  rights,  powers  and 
privileges  conferred  upon  such  commission  by  sections  1797m — 
1  to  1797m — 108,  both  inclusive,  of  the  statutes. 

2.  Any  corporation  offering  for  sale  any  power  resulting  by 
reason  of  any  improvement  authorized  under  this  act  shall  be 
subject  to  all  the  provisions  of  sections  1797m — 1  to  1797m— 
108,  both  inclusive,  of  the  statutes,  and  shall  enjoy  all  privi- 
leges and  rights  conferred  upon  public  utilities  by  said  sections 
of  tlie  statutes. 

Section  1596 — 34.  I^pon  complaint  made  against  any  cor- 
poration operating  under  a  franchise  granted  under  this  act, 


Report  o:f  Wisconsin  Legislative  Committee.  59 

by  any  mercantile,  agricultural,  or  manufacturing  society  or 
by  any  body   politics  or  municipal  organization,  or    by    any 
twenty-five    (25)    persons,  firms,  co:fporations  or  associations, 
that  the  supply  of  hydraulic  power  of  such  corporation  is  in- 
adequate or  cannot  be  obtained  because  of  the  failure  or  re- 
fusal of  such  corporation  to  develop  a  reasonable  amount  or 
all  of  the  hydraulic  power  capable  of  development  in  connec- 
tion with   any  improvement  authorized  by  such  franchise,  or 
because   such   corporation  fails   or  refuses   to   transform   and 
transmit  for  sale  to  the  public. a  reasonable  amount  of  the  hy- 
draulic power  created  in  connection  with  any  such  improve- 
ment, the  railroad  commission  shall  proceed,  with  or  without 
notice,  to  make  such  investigation  as  it  may  'deem  necessary  or 
convenient.     But  no  order  afifeeting  such  service  shall  be  en- 
tered by  the  railroad  commission  without  a  formal  hearing. 

Section  1596 — 35.  The  railroad  commission  shall,  prior  to 
such  formal  hearing,  notify  the  corporation  complained  of  that 
a  complaint  has  been  made,  and  ten  (10)  days  after  such  no- 
tice has  been  given  the  railroad  commission  may  proceed  to  set 
a  time  and  place  for  a  hearing  and  an  investigation  as  herein- 
before provided. 

Section   1596 — 36.     The  railroad  commission  shall  give  the 
corporation  complained  of  and  the  complainant  ten  (10)  days' 
notice  of  the  time  and  place,  when  and  where  such  hearing  and 
investigation   will  be  held  and  such  matters  considered  and 
determined.     Both  the  corporation  and  complainant  shall  be 
entitled  to  be  heard  and  shall  have  process  to  enforce  the  at- 
tendance of  witnesses. 

Section  1596 — 37.     1.     If  upon  such  investigation  it  shall  be 

fi>und  that  for  the  reason  or  reasons  set  out  in  the  complaint  the 

supplv  of  hydraulic  power  of  any  corporation  is  inadequate  or 

«-annot  be  obtained,  and  if  a  showing  be  made  at  such  hearing 

that  public   convenience  and  necessity  require  it,  the  railroad 

'i^mmission   shall   have  to  order  such  corporation  to  develop 

and  d'spose  of  to  the  public  all  or  any  additional  part  of  the 

h  '  1     iilic    ryow^G^    capable  of  development  in  connection  with 

'  '  '    nrovement  authorized  by  the  franchise  granted  to  such 

finn    aii<J    ^^*  Xised  or  necessary  for  its  purposes,  and 

J  uoOJi    such  showing,  order  that  all  or  any  part  of 

may  a  .  ^  \        ^  j    hydraulic  power  not  used  or  necessary  for  the 
such  devcioy' 
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purposes  of  such  grantee,  be  transformed  into  electrical  power 
and  that  the  same  be  transmitted  for  sale  to  the  public. 

2.  However,  in  no  case  shall  any  such  corporation  be  ordered 
or  required  to  develop  additional  power  or  to  transform  and 
transmit  any  such  power  except  upon  a  showing  that  a  reason- 
able return  on  the  additional  investment  necessary  for  such 
additional  development  or  for  such  transformation  and  trans- 
mission shall  accrue  to  Buch  corporation. 

Section  1596 — 69.  If  upon  such  investigation  the  allegations 
of  the  complaint  shall  be  found  to  be  true,  the  expenses  incurred 
by  the  railroad  commission  in  making  such  investigation  may 
be  assessed  by  the  said  commission  against  the  corporation  com- 
plained of. 

Section  1596 — 39.  Whenever  the  railroad  commission  shall 
believe  that  public  convenience  and  necessity  require  the  de- 
velopment of  all  the  hydraulic  power  capable  of  development 
in  connection  with  any  improvement  authorized  by  any  fran- 
chise granted  under  this  act,  or  the  transformation  of  any  or  all 
of  such  hydraulic  power  into  electrical  power  and  the  trans- 
mission of  the  same  for  sale  to  the  public,  said  commission  may 
on  its  own  motion  summarily  investigate  the  same,  with  or 
without  notice. 

Section  1596 — 40.  .  If,  after  making  such  summary  investiga- 
tion, the  railroad  commission  becomes  satisfied  that  sufficient 
grounds  exist  to  warrant  a  formal  hearing  being  ordered  as 
to  the  matters  so  summarily  investigated,  such  commission  shall 
furnish  the  corporation  interested  a  statement  notifying  such 
corporation  of  the  matters  under  investigation.  Ten  (10)  days 
after  such  notice  has  bcn^n  given  the  railroad  commission  may 
proceed  to  set  a  time  and  place  for  a  hearing  and  investigation 
as  hereinbefore  i)rovided. 

Section  1596 — 41.  Notice  of  the  time  and  place  for  such 
hearing  shall  be  given  to  the  cori)oration  and  to  such  other 
interested  persons  as  the  railroad  commission  shall  deem  neces- 
sary, as  provided  in  section  1596— -)]5,  and  thereafter  procedure 
shall  be  had  and  conducted  in  reference  to  the  matter  investi- 
gated in  like  manner  as  though  complaint  had  been  filed  with 
the  railroad  commission,  relative  to  the  matter  investigated, 
and  the  same  order  or  orders  may  be  nuide  in  reference  tlierot;* 
as  if  such  investigation  had  been  made  on  complaint. 
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>^ei-tion  1596-42.  For  the  purpose  of  carrying  into  effect 
<'fctions  1596 — 34:  to  1596—41,  both  inclusive  of  this  act,  the  rail- 
n^ad  eommission  shall  have  all  the  rights,  powers  and  privileges 
.'inferred  upon  said  commission  by  section  1797m — 43  to  1797m- 
— 73,  both  inclusive  of  the  statutes,  and  shall  be  governed  in  its 
procedure  by  f^aid  sections  of  the  statutes;  and  for  such  puK 
{Mksp  evor>'  corporal tion  operating  under  a  franchise  granted  pur- 
<iiant  to  this  act  shall  be  subject  to  all  the  provisions  of  said 
--'M-tion  1797ni43  to  1797—73,  both  inclusive  of  the  statutes, 
Hxul  shall  enjoy  all  the  rights  and  privileges  conferred  by  said 
^«'«-ti(ms  of  the  statutes  upon  public  utilities  against  which  com- 
I»laint  has  been   made  as  for  inadequacy  of  service. 

Section   596 13.      The  improvement  of  the  navigation  of  all 

iitivigable  Avatei^s  of  this  state,  and  the  construction  and  main- 
t«-nance  of  all  dams  and  works  constructed  and  maintained  in 
••'•nnection  with  the  development  of  hydraulic  power,  shall  be 
under  the  super\-ision  of  the  railroad  co^nmission.  Such  rail- 
rtind  commission  or  any  member  thereof  or  any  person  ap- 
I»  minted  by  said  railroad  commission  for  such  purpose  shall, 
during  the  construction  thereof  and  at  all  other  times,  h<ave 
f  rt^e  ai'cess  to  any  and  all  parts  of  the  premises,  structures,  and 
^Aorks  net^essa ry  and  constnicted  and  maintained  in  connection 
'ivith  such  improvement. 

S^ection  1596 — 44.  1.  Every  corporation  operating  under  a 
*'ranehise  crranted  pursuant  to  the  provisions  of  this  act  shall 
furnish  t^  the  railroad  commission  all  information  required  by 
it  to  carr>'  into  effect  the  provisions  of  this  act,  and  shall  make 
-f>#^'ific  answers  to  all  questions  submitted  by  the  railroad  com- 
mission,  and  shall  make  any  and  all  reports  required  by  said 
•^•' in  mission.. 

2.  Ever>-  such  coi-poration  receiving  from  the  railroad  com- 
niission  any  blanks  with  directions  to  fill  the  same,  shall  cause 
the  same  to  be  properly  filled  out  so  as  to  answer  fully  and  cor- 
r^^-tly  each  question  therein  propounded,  and  said  answers  shall 
V^-  v#*rified  under  oath  by  the  president,  secretary,  superintend- 
mi  or  ^ennrnl  manaeer  of  such  coi^ioration  and  returned  to  the 
railroad  eommis-sion  at  its  office  within  the  period  fixed  by  said 

9^'ii4>u    lOy>6 45.     The  railroad  commission  or  any  member 

fsnch  enmmis-^i^"  ^^  ^"^'  person  or  persons  employed  by  such 
ibsion  for  th^-t  purpose,  shall,  upon  demand,  have  the  right 
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to  inspect  the  books,  accounts,  papers,  records  and  memoranda 
of  any  corporation  operating  under  a  franchise  granted  pur- 
suant to  this  act,  and  to  examine  under  oath,  any  olBScer,  agent 
or  employe  of  such  corporation  in  relation  to  its  business  and 
affairs. 

Section  1596 — 46.  1.  The  railroad  commission  and  each  mem- 
ber of  such  commission  for  the  purposes  mentioned  in  this  act, 
shall  have  power  to  administer  oaths,  certify  to  oflScial  acts, 
issue  subpoenas,  compel  the  attendance  of  witnesses  and  the 
production  of  books,  accounts,  papers,  documents  and  testimony. 

2.  In  case  of  the  disobedience  on  the  part  of  any  person  or 
persons  to  comply  with  any  order  of  the  railroad  commission 
or  any  commissioner  or  any  subpoena,  or,  upon  the  refusal  of 
any  witnesses  to  testify  to  any  matter  regarding  which  he  may 
lawfully  be  interrogated  before  the  railroad  commission,  it  shall 
be  the  duty  of  the  circuit  court  of  any  county  or  the  judge 
thereof,  on  applictaion  of  a  member  of  the  railroad  commission, 
to  compel  obedience  by  attachment  proceedings  for  contempt  as 
in  the  case  of  disobedience  of  the  requirements  of  a  subpoena 
issued  from  such  court  or  a  refusal  to  testify  therein. 

Section  1596 — 37.  1.  Each  witness  who  shall  appear  before 
the  railroad  commission  by  its  order,  shall  receive  for  his  at- 
tendance the  fees  and  mileage  now  provided  for  witnesses  in 
civil  cases  in  courts  of  record,  which  shall  be  audited  and  paid 
by  the  state  in  the  same  manner  as  other  expenses  are  audited 
and  paid,  upon  the  presentation  of  proper  vouchers  sworn  to  by 
ruch  witness  and  approved  by  the  chairman  of  the  railroad 
commission. 

2.  No  witness  subpoenaed  at  the  instance  of  parties  other 
than  the  railroad  commission  shall  be  entitled  to  compensation 
from  the  state  for  attendance  or  travel  imless  the  railroad  com- 
mission shall  certifv  that  his  testimony  was  material  to  the 
matter  investigated. 

Section  1596 — 48.  The  provisions  of  this  act  shall  not  apply  to 
corporations  hereof  ore  organized  in  whole  or  in  part  to  establish, 
maintain  or  operate  a  system  of  water  reservoirs  for  the  pur- 
pose of  regulating  the  flow  of  the  waters  of  any  river  in  the 
state. 

Section  1596 — 49.  No  assignment,  sale  or  transfer  of  any 
franchise  granted  under  the  provisions  of  this  act  shall  be  made 
to  any  corporation  unless  the  railroad  commission  shall  first 
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tint!  in  the  manner  hereinbefore  prescribed  that  such  corpora- 
rion  is  qualified  to  maintain  the  improvement  authorized  by 
siK-h  franebise  in  an  efficient  and  advantageous  manner  for  the 
public.  "Wlienever  there  shall  be  any  such  transfer  or  assign- 
i?i«  lit,  the  same  shall  be  in  writing  and  a  certified  copy  thereof 
shal],  within  ten  (10)  days  after  the  execution  thereof,  be  filed 
with  the  secretary  of  state  and  with  the  railroad  commission 
of  Wisconsin. 

Set*tion  1596 — 50.  If  any  corporation  operating  under  any 
franchise  granted  pursuant  to  the  provisions  of  this  act  fails 
substantially  to  comply  with  any  of  the  provisions  of  this  act, 
t»r  its  franchise,  or  of  law,  or  if  any  such  corporation  fails  to 
i-.mply  with  any,  ruling,  finding,  stipulatipphorfdetof^nation^Qf 
tlio  railroad  commission,  the  franchise  of  siicli  corporation  shall 
h*^  forfeited-.  The  railroad  commission  shall  notify  the  attorney 
ir.noral  of  any  such  failure,  and  upon  proper  suit  being  brought 
by  the  attorney  general,  such  franchise  shall  be  forfeited  and 
.ill    rights    thereunder  shall  terminate   and  cease. 

Skctiox  3.  This  act  shall  take  effect  and  be  in  force  from  and 
at*tt*r   its   passage  and  publication. 
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'^EXHIBIT  B." 

A  Bill. 

To  repeal  section.  149-4-44a,  relating  to  the  duties  of  the  state 
board  of  forestry,  and  to  amend  sections  1494-42,  1494-43, 
1449-46,  1494-47,  1494-48,  1494-49,  1494-50,  1494-55,  1494- 
60  and  1494-62  of  the  statutes  relative  to  the  state  forester, 
his  assistants  and  to  forestry    and    to    the  appropriation 
therefor. 
The  j)cople  of  the  ^tale  of  Wisconsi7i,  rcpixsented  in  senate  a^d 
assembly,  do  enact  as  follows: 
Section  1.     Section  1494-44a  of  the  statute  is  repealed. 
Section  2.     Sections  1494-42,  1494-43,  1494-46,  1494-47,  1494- 
48,  1494-49,  1494-50,  1494-55,  1494-59,  1494-60,  1494-62,  4405a 
and  4406  of  the  statutes  are  amended  to  read: 

Section  1494 — 42.  13.  There  shall  be  a  state  forester  who  shall 
be  fi  technically  trained  forester,  appointed  by  the  state  board  of 
forestry,  and  whether  any  candidate  for  this  position  is  a  tech- 
niacUv  trained  forester  shall  be  detemined  by  certificates  from 

m 

the  secretary  of  the  United  Stats  department  of  agriculture. 

He  shall  receive  a  salarv  of  twenty  fivo  hundro4  four  tlwnsand 
dollars  per  year,  and  the  actual  and  necessary  traveling  and 
field  expenses,  incurred  in  the  conduct  of  his  official  business,  be 
empowered  to  appoint  a  clerk  whose  salary  shall  not  exceed  eight 
fifteen  hundred  dollars  per  annum;  be  supplied  with  suitable 
offices  in  the  capitol  building,  be  entitled  from  the  superintendent 
of  public  property  to  such  stationery,  postage  and  other  office 
supplies  and  equipment  as  may  be  necessary,  be  authorized  to 
purchase  all  necessary  field  supplies,  equipment  and  instru- 
ments, be  furnished  by  the  state  all  necessary  printed  forms  and 
notices  and  the  publications  hereinafter  provided,  and  shall  act 
as  secretary^  of  the  state  board  of  forestry. 

,5.  He  shall,  under  the  supei'^dsion  of  the  state  board  of  for- 
estry, execute  all  matters  pertaining  to  forestry  within  the  juris- 
diction of  the  state,  direct  the  management  of  the  state  forest 
rcFcrve,  depute  one  of  7m  assistayits  to  act  during  his  absence 
or  dviabUitij,  collect  data  relative  to  forest  destruction  and  con- 
ditions, take  such  action  as  is  authorized  by  law  to  preyent  and 
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extinguish  forest  fires  and  to  prevent  forest  trespass;  cooperate 
in  forestry  as  provided  under  ooction  4  ei  ^febis  ae*  1494-45  of 
the  statutes^  and  advance  as  he  may  deem  wise  by  the  issuing 
(?f  publications  and  by  lectures,  the  cause  of  forestry  within  the 
^tate;  and  may,  \ipon  iayifarion  ei  *be  board  ef  regents  of 
^h^  Univoraity  of  WiooonstR,  oupcrvioo  e«€b  oouroee  m  forootry 
ft^  nmy  heFoafto^  ^be  provided  fe?  a^  eaid  univcroity.  He  shall 
prepare  gnniially  hiennially  a  report  to  the  state  board  of  for- 
^->try  on  the  progress  and  condition  of  state  forest  work,  and 
r»voniinend  therein  plans  for  improving  the  state  system  of  forest 
protection,  management,  replacement  and  taxation.  The  state 
l>oard  of  forestry  shall  report  annually  biennially  a  summary 
«.f  such   facts    to   the  governor. 

Seetion   149-i 43.     1.  The  sale  of  all  lands  belonging  to  the 

vtate  north  of  town  33  shall  cease  upon  the  passage  of  this 
a<'t,  and  such  lands  and  all  tabids  reverting  to  the  state  north 
nf  town  33  ci-nd  all  state  lands  within  the  Menominee.  Stock- 
bridge  and  J\£n7isie  Indian  reservations  shall  constitute  the  state 
f'lrest  reserve ;  provided,  that  those  state  lards  within  said  for- 
fst  reserve  wliich  after  examination  by  the  state  forester  are 
found  by  him  to  be  more  suitable  for  other  purposes  than  for 
the  purpose  of  the  state  forest  reserve,  because  of  their  char- 
a/*ter.  condition,  extent  or  situation,  imf  shall  be  sold  by  the 
••omniissioners  of  the  public  lands,  upon  the  recommendation  ol 
the  state  forester  and  with  the  approval  of  the  state  board  of 

iVrestry. 

2.  Tlie  state  forester  shall,  under  the  supervision  of  the  state 
lioard  of  forestry,  direct  the  management  of  the  state  forest 
reserve  to  which  end  he  may  employ  the  necessary  assistance, 
and  mav  upon  said  reserve  institute  conservative  lumbering, 
make  and  maintain  forest  nurseries,  plantations  and  fire  lines 
and  execute  other  silvicultural  and  protective  measures  neces- 
<irv  to  the  highest  permanent  usefulness  of  said  reserve  to  the 
state  H'e  may  hitild  roads,  erect  township  and  section  corners 
nitd  othrr  jyerma'nent  monuments,  construct  and  maintain  tcle- 
ffhone  lines  and  service^  camps  and  rangers^  cahins  and  a  field 
f*^rr '  hr  ^haZl  Jtave  authority  to  purcliase  all  necessary  field 
h  nL'fid  and  cQuiV^^^^^^  ^^^  ^^^^  office  supplies,  and  to  pro- 
f'/¥  h    meorns    of   transportation  vrithin  the  reserve  as  are 

to    the    efficiency  of  the  field  force  and  for  ihr  con- 

-  ^^Tjf   <tiimylie8y  and  he  shall  have  authority  to  do  all 
^ajance  of  fietct  s^^ft        y 

5 
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things  necessary  for  the  accomplishment  of  the  purpose  of 
the  forest  reserve.  In  such  conservative  lumbering  the  state 
forester  is  authoried,  under  the  supervision  of  the  state  board  of 
forestry,  to  remove  or  cause  to  be  removed  cmd  sell,  when  and 
in  such  manner  as  he  may  deem  advisable,  wood,  timber  or 
other  products  from  said  reserve.  Suoh  wood,  timboj  e*  othor 
ppoduotn  dIiqU  he-  eeiel  4e  ike  highot>i  biddor  undop  oontrooto 
OKocutod  €m4  oignod  hf  4ke  otato  fofootor,  eft  bohalf  ef  ihe 

otato,  oubjoc^  4e  4^  approval  ef  4}^  eia^e  boaipd  e£  fojootgy. 
Section  1494-46.     There  shall  be  an  assistant  state  forester. 

• 

who  shall  be  a  technically  trained  forester,  appointed  by  the  state 
forester  with  the  approval  of  the  state  board  of  forestry.  He 
shall  receive  a  salary  of  fiftoon  not  to  exceed  twenty-five  hun- 
dred dollars  per  ye^r,  and  the  actual  and  necessary  traveling 
and  field  expenses,  incurred  in  the  conduct  of  his  official  busi- 
ness. He  shall  perform  such  duties  as  may  be  assigned  to  him 
by  the  state  forester,  and  shall  represent  the  latter  in  case  ol 
disability  or  absence. 

Section  1494 — 47.  The  state  forester  shall  also  be  state  fire 
warden,  and  the  assistant  state  forester  shall  be  assistant  state 
fire  warden.  The  state  forester  shall  appoint  e»e  ei»  moro  town 
as  many  county  fire  wardens  as  he  deems  necessary  fe*  thooo 
OPganiBod  towno  m  whicb  be  doomo  ii  nooonofl/jy^  ei^  £ep  otioU 
portionn  ef  or^anigod  towni)  ae  ke  may  dofino,  and  he  may 
remove  any  fire  warden  from  office.  He  shall  give  the  neces- 
sary instructions  to  said  fire  wardens  and  supervise  the  execu- 
tion of  their  work.  He  may  provide  each  fire  warden  with  an 
official  badge. 

Section  1494 — 48.  i.  Each  town  county  fire  warden,  before 
entering  upon  his  duties,  shall  take  an  oath  of  oflBce  and  file 
the  same  with  the  stale  forester.  All  town  fire  wardens  shall 
take  prompt  and  effective  measures  against  the  spread  and  il- 
legal setting  of  forest,  marsh  or  swamp  fires  within  their  own 
and  adjoining  towno  counties  and  have  the  power  of  sheriffs  to 
arrest  without  warrant  for  violations  of  the  provisions  of  ^\saB 
ftff*.  Sections  I49i-i1  to  1i 94-62,  inclusive ,  and  of  sections 
4i05a  and  4406  of  the  statutes.  They  shall  have  authority  to 
call  upon  any  able  bodied  citizen,  in  territory  in  which  they  act, 
to  assist  in  extinguishing  forest,  marsh  or  swamp  fires  in  such 
manner  as  they  may  direct.  They  shall  have  authority  to  serve 
notice  upon  toivn  officers  to  remove  or  destroy  any  rubbish, 
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w/  /f  (u  loffSf  shtjiips,  brush,  tree  tops  or  hraiiches,  found  in  the 
hvfhu'ay  in  any  iou^n  of  this  state,  which,  in  the  opinion  of  the 
-^>iic  fire  warden,  is  liable  to  become  a  contributing  cause  of  for- 
f^t  fire  or  the  spread  thereof;  and  if  suchyy^hli^  ^OV/'E'Sif^ 
or  (Ustroycd  within  thirty  d-oys  of  the  Uaie  upon  wKich  such  _^ 
ft'Jice  is  served,  then  the  county  fire  xvardens  ai^,  ai^hoji^dio-^^*-' 
r.movc  or  destroy  such  ruhhish.  The  town  county  iire  wardens 
shall  first  submit  to  the  state  forester  itemized  accounts  for  their 
•►^Ti  services  and  the  services  of  their  assistants,  and  no  accounts 
4iall  be  paid  e«i^  ##  ^ke  treaoHgy  ef  4be  town  m  whioh  G¥k^ 
■«*«ew  havo  bt-en  fondorod  without  the  written  approval  of 
:li^  state  forester. 

^.  The  *«w»  county  fire  wardens  and  those  assisting  them 
^ball  receive  B¥t€b  eomponoation  for  their  services  in  carrying 
"It  the  provisions  of  this  section  fts  *be  town  boflrd  shall 
!»*few,  not  less  than  fifteen  cents  nor  more  than  twenty-five  cents 

I'or  hour  for  the  time  actually  employed;  provided  that  the 
total  of  such  accounts  in  any  county  in  any  one  year  shall  not 

'X'^ced  three  hundred  dollars  for  each  thifty-oije  ooetions  »  ft»y 
""^  y^€t¥  »  #1^  mi€'  tow»  township  contained  in  said  county, 
''rrrpt  tn  case  of  emergency,  when  the  above  amount  may  be 
fTrrrdpd  upoH  votc  of  the  counfy  board  of  supervisors,  .The 
''>//*  of  the  counfy  fire  wardens  tvhen  approved  by  the  state  for- 
r^ffr  or  the  acting  state  forester ,  shall  he  paid  hy  the  state  treas- 
^^rrr,  and  the  amounts  so  paid  shall  be  collected  by  the  state 
^rrasurer  from  the  respective  counties.  The  state  forester  is 
ftiithorized  to  approve  for  payment  not  to  exceed  fifty  per 
•orittim  of  tile  clear  proceeds  of  any  fine  collected  in  an  action 
^mujfht  for  a  violation  of  any  of  the  provisions  of  sections 
4^  €*  iS  ef  *i«^  «€*  1^91-57  or  1494-5S  of  the  statutes,  or  sec- 
ti'-ns  4405a  or  4406,  statutes  of  1898,  relating  to  setting,  fail- 
'ire  to  put  out  or  care  of  fires,  wliere  the  evidence  to  secure  a 
'onviction  is  furnished  by  a  town  county  fire  warden  or  any 
otlior  person,  the  same  to  be  paid  by  the  counfy  treasurer  out  of 
■'V  five  so  collected  and  credit  to  br  talcen  therefor  m  his  settle- 
n^^nt  wdh  the  state  treasurer, 

Section  1494-49.  Any  town  county  fire  warden  who  shall 
rt'fuRe  or  neglect  to  carry  out  the  provisions  of  *i«*  fyoQHikijg 
'•^iionjs  li9i-4d  or  1494-50  of  the  sfafufes  or  any  able  bodied 
citizen  who  shall  refuse  to  render  assistance  as  provided  by  efH4 
"^fction  1494-48  of  the  states,  shall  be  punished  ])y  a  fine  of  not 
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less  than  ten  nor  more  than  fifty  dollars,  or  by  imprisonment 
in  the  county  jail  for  not  less  than  ten  days  or  more  than  thirty 
days,  or  by  both  such  fine  and  imprisonment. 

Section  1494-50.  Each  town  county  fire  warden  shall  post 
or  cause  to  be  posted  conspicuously  in  those  parts  of  this  to^m 
county  where  fires  are  likely  to  occur,  all  notices  furnished  him 
for  that  purpose  by  the  state  forester,  and  he  shall  receive 
therefor  compensation  at  the  rate  provided  in  section  %  ei  *bi& 
Ae%  1491^18  of  the  statutes.  Fire  wardens  sJiall  also  he  com- 
pensated  in  the  same  manner  for  the  time  actually  employed  in 
warning  settlers,  calling  out  citizens,  making  an'ests,  and  carry 
out  any  measures  for  the  prevention  of  forest  fires. 

Section  1494-55.     Whenever  an  arrest  shall  have  been  made 
for  any  violation  of  any  provision  of  44He  «€*  section  M94—41s 
to  1491-6 i  i7\clusive  or  of  sect  ion  4i05a  or  4406  of  the  statutes, 
or  whenever  any  information  of  such  violation  shall  have  been 
lodged  with  him,  it  shall  be  the  duty  of  the  district  attorney 
of  the  county  in  which  the  criminal  act  was  committed  to  prose- 
cute the  offender  or  offenders.     If  any  district  attorney  shall 
fail  to  comply  with  the  provisions  of  this  section,  he  shall  be 
guilty  of  a  misdemeanor  and  upon  conviction  shall  be  fined  not 
less  than  $100  nor  more  than  $1,000,  or  be  imprisoned  not  less 
than  thirty  days  nor  more  than  one  year,  or  both  in  the  discre- 
tion of  the  court.     The  penalties  of  this  section  shall  apply  to 
any  magistrate,  with  proper  authority,  who  refuses  or  neglects 
without  cause  to  issue  a  warrant  for  the  arrest  and  prosecution 
of  any  person  or  persons  when  complaint,  under  oath,  of  vio- 
lation of  any  terms  ef  d»ie  €te^  of  sections  1494-41   to   1494-64 
inclusive  or  of  section  4105a  or  ii06  of  the  statutes  has  been 
lodged  witli  him. 

Section  1494-59.  P]very  person  who,  unlawfully  cuts,  or 
injures  any  kind  of  wood  or  timber  standing,  lying  or  growing 
upon  the  lands  of  another,  or  of  the  state,  or  of  the  United 
States,  or  upon  any  public  highway,  or  unlawfully  and  wilfully 
injures  or  destroys  or  carries  away  any  of  the  products  of  such 
wood  or  timber  lands  is  guilty  of  a  misdemeanor,  and  upon  con- 
viction, shall  be  fined  not  less  than  $25  nor  more  than  $1,000 
or  be  imprisoned  not  less  than  fifteen  days  nor  more  than  three 
years,  or  by  both  such  fine  and  imprisonment. 

Section  1494-60.  In  addition  to  the  penalties  provided  in 
section  40  1494-59  of  the  statutes  for  negligent  or  wilful  tres- 
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pass  on  forest  lands,  the  state,  the  county  or  the  private  owners 
fij^on  ^vliose  l&nds  the  tiegligent  or  wilful  trespass  was  com- 
raittetl,  msiy  recover  in  a  civil  action  double  triple  the  amount 
«»f  damages  suffered  and  any  reasonable  expoise  necessarily  in- 
'/iirrcd  I /I    rj^  if^frnining  the  extent  of  the  trespass. 

Vliijo  ^  jotiojx  ohaii  se^  apply  ^  ^ke  cutting*  ei  wood  e^  ^isar 
4-^!4*  from  lino uI tivotod  woodland  ier^  ^ke  repair  e£  ft  publio 
Jiigli^-ay  ^4F  bridge  upon  e?  ftdjaoon^  ^  tibbe  letsA. 

Section  1494r— f>2.  There  is  hereby  appropriated  out  of  any 
funds  in  the  state  treasury  not  otherwise  appropriated  an  an- 
imal appropriation  of  i^ne  tliouoand  figlt*  hundred  thirty-five 
'i*f*usan<l  dollars  to  pay  the  annual  salaries  provided  by  the 
\i'r-jr\s  of  tlii^3  €te^  sections  U9i-41  io  li9i-6i  inclusive  of  the 
^falutcs,  anii  f<5r  carrying  out  the  provisions  of  ^feie  tw**  such 
-  ^fions  of  the  siaixiies.  If  all  of  said  sum  be  not  expended  in 
ttiiy  one  year  tho  balance  not  so  expended  may  be  used  for  the 
jMirpose  aforesaid  in  any  subsequent  year. 

SECTio>r  3-  This  act  shall  take  effect  and  be  in  force  from 
and  after   its   passage  and  publication. 
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EXHIBIT  C. 

A  Bill 

To  amend  .sections  4-405a  and  4406  of  the  statutes,  relating  to 
proteetion  of  forests  from  fires  and  providing  a  penalty 
for  failure  to  extingush  fires. 
The  people  of  the  state  of  Wisconsin,  rcpres(  ntcd  in  Senate  and 
Assembly,  do  enact  as  follows: 
Section    1.     Sections   44:05a    and   440G   of   the  statutes   are 
amended  to  read: 

Section  4405a.  Wlnnove^  dte  foe  v^pJoii  ef  ft«y  town  be- 
e#«i^e  ^tmvineod  ^tt*  ft  Jttftgtr-JHH^tiiy  d*y  time  oxioto  i»  it&  vioin 
itj^  «ft4  44+tt^  i*  i^  itttrjipudont  te  t^H  foe^  eft  ft»y  laad  be  ohall 
pes*  e*  eauije  te  tn^  pooto4  ft  «e4ee  i»  tlii'oo  public  plfteetj  » 
t«H*b  town  forbidding  tbe  trotting  e£  ouch  foee  thopoin^  ft»4 
after  *be  yoiiting  h4^  t^H^'b  ^oti('i>»T  «e  yerron  t4*fti4  &et  ft«y  foe 
«|^eft  ««y  lft»4  i»  Hfti4  town^  oxeopt  fei»  wapniing  ^e  popoon  e* 
eeoldng  food,  until  written  yorniia4e»  btte  bee»  pooeivod  from 
e«e  ef  44*e  foe  w«-Ffi*-«t^  e^  ^m4  ^w».  A'o  ^rcs  shall  he  set  ex- 
cept for  tvarmhuj  the  person  or  for  cooking  food,  front  the  first 
day  of  April  to  the  first  day  of  Xovrmhcr,  itithout  the  written 
permission  of  a  county  fire  warden;  upon  any  land  within  the 
territory  now  contained  in  the  following  counties:  Adayns,  Ash- 
land, Barron,  Bayfield,  Burnett,  Chippewa,  Clark,  Doxcglas, 
DodgCy  Dunn,  Eau  Claire,  Flonnrc,  Forest,  Iton,  Jackson,  Ju- 
neau, Langlade,  Lincoln,  Marathon;  Marinette,  Monroe,  Oconto, 
Oneida,  Polk,  Vortuge,  Price,  Busk,  Sawyer^  Shawano,  Taylor, 
Vila^,  Washburn,  Waui>aca  and  Wood.  AH  persons  who  start 
camp  fires  shall  exercise  all  reasonal)le  precautions  to  prevent 
damage  tlierefrom  and  shall  entirely  extinguish  the  same  before 
leaving  them.  Every  ])erson  violating  any  provision  of  this 
scKrtion  .shall  ])e  punished  by  a  fine  of  not  less  than  $:25  nor  more 
than  {f^  SJOO  or  by  imprisonment  in  the  county  jail  not  more 

than  six  months  for  each  offense. 

Section  4406.  Any  [)ers()n  wlio  sliall  l)uild  a  fire  on  any  lands 
in  this  state  not  his  own  or  under  his  control,  except  as  here- 
inafter i)rovided,  shall,  before  h^'iving  the  same,  totally  ex- 
tinguish it,  and  upon  failure  to  do  so  shall  be  jnuiished  by  a 
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fixie   of   not    o:H:aoodiiig  U&s  tlia^i  twenty -five  dollars  nor  more 
tfi^in  one  hundred,  dollars  or  by   imprisoument   in    the    county 
jail  not  exceeding  one  mpoth,  or  by  both  such  fine  and  imprison- 
nient.      Any   person   who  shall  willfully  or  negligently  set  fire 
to  or  a^ssist  another  to  set  fire  on  any  land,  \vhereby  such  land  is 
injured  or   endang-ered,  or  shall  willfully  or  negligently  guifer 
any  fire   upon   his  InncJ  to  escape  beyond  the  limits  thereof,  to 
the  injury  of  the  land  of  another,  shall  be  punished  ^  herein- 
before provided  and  shall  in  addiiion  be  liable  in  civil  action  to 
th*-  person   injured  for  all  damage  tliat  may  be  caused  by  the 
Tire,  anrf  to  the  county  for  all  expense  incurred  hy  it  in  fighting 
such  fire. 

Sectiox    2-       This  act  shall  take  effect  and  be  in  force  from 
and  after  its  pas&ag-e  and  publication. 
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EXHIBIT  D. 

A  BUI. 

To   create  section  1072 — 1  of  the  statutes,  providing   for  an 
annual  tax  for  a  period  of  ten  years,  the  proceeds  of  which 
to  be  used  as  therein  provided  in  promoting  forestry  in 
this  state. 
2' he  people  of  the  state  of  Wisconsin,  represented  in  Se^mie  and 
assembly,  do  enact  as  follows: 
Section  1.     There  is  added  to  the  statutes  a  new  section  to 
read: 

Section  1072 — 1.  1.  Tliere  shall  be  levied  and  collected 
annually  for  a  period  of  twenty  years,  beginning  with  the  year 
1911,  a  slate  tax  of  two-tenths  of  one  mill  for  each  dollar  of 
the  assessed  valuation  of  the  taxable  property  in  the  state,  as  as- 
certained and  lixed  by  the  tax  commission  of  Wisconsin  for 
appointment  of  the  state  tax  to  the  several  counties,  which 
amount  when  levied  and  collected  shall  constitute  the  forestry 
investment  fund,  and  any  and  all  interest  received  from  the 
said  investment  fund,  shall  be  added  to  and  become  a  part  of 
said  fund.  All  moneys  in  such  fund  are  appropriated  and 
shall  be  used  to  purchase  forest  reserve  lands  and  for  the  in- 
ciease,  improvement  and  protection  of  the  state  forest  reserve, 
for  the  employment  of  a  forest  fire  patrol  to  protect  the  timber 
and  wild  lands  of  tie  state,  and  for  such  other  purpose  as  the 
state  board  of  forestry  shall  deem  to  the  best  advantage  in  the 
promotion  of  forestry  in  this  state.  Any  part  of  the  tax  so  levied 
and  collected  not  u^ed  in  any  year  for  such  purpose  shall  be 
available  and  may  be  used  for  such  purpose  in  any  subsequent 
year. 

2.  The  state  forester  under  the  supervision  of  the  state  board 
of  forejitry  is  auth(:rized  to  enter  into  contracts  to  purchase 
lands  as  additions  to  the  forest  reserve  and  to  make  payments 
on  such  lands  from  the  forestr}^  investment  fund  as  moneys 
become  available. 

Section  a.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  publication. 
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EXHIBIT  E." 


A  Bill. 


To  repeal     se<*tions    ]37f) — 11    to    1379 — 28,    inclusive,  sections 

1:^79 — 22Tj,      1379— 22ra,    1379— 22n,    section    1379— 24m, 

b^cH-tions  1370 — 29  to  1379—31,  inclusive,  sections  1379— 30a, 

1370 — 30b,   1379— 30c,  1379— 30d,  1379— 30e,  sections  1379 

—31a,  1379 — 31b,  1379— 31c,  1379— 3]e,  1379— 31f,  1379— 

31r,    1379 — 31h,  1379— 31i,   1379— 31j,   1379— 31k,   1379— 

31Li,   1379 — olm,  1379— 31n,  1379— 31o,  1379— 31p,  1379— 

31q,    1379 — 31  r,  1379— 31s,   1379— 31t,  1379— 31u,   1379- 

31  em,    1379 — Slgm,  section  1379—32,  and  sections  1379— 

32a  and  1 379 — 32b  of  the  statutes  relating  to  the  drainage 

of  lands,  and  to  create  sections  1379 — 11  to  1379 — 28,  inclu- 

eliisive,    sections  1S79— 31b,  1379— 31c,  1379— 31d,  1379— 

31e,    1379 — 31f,  1379— 31g,   1379— 31h,  1379-311,   1379— 

31j,   1379 — 31k,  1379— 31L,  1379— 31m,  1379— 31n,  1379— 

3Jo,    1379 — 31p,  1379— 31q,  1379— 31r,   1379— 31s,  1379— 

olt,    1379 — 31  u,  section  1379—32,   and   section   1379— 32a 

oi  the   statutes  constituting  an  amendement,  revision  and 

eodifieation  of  the  draining  laws. 

Thf   ipropic  of  (ffO  stale  of  Wiscon.^in,  represented  in  senate  and 
a>:srfnhli/y  <1o  enact  as  follows: 

SECTION'  1-       Sections  1379 — 11  to  1379 — 28,  inclusive,  sections 

3079 221^,    1379 — 22m,  1370— 22n,  section  1379— 24m,  sections 

•j-yfi 29     to     1379 — 31,    inclusive,    sections    1379 — 30a,    1379 — 

:u\h      1379 30e,      1379— 30d,     1379— 30e,    sections    1379— 31a, 

'^^^yf, 32h,    lS7f) — 31c,  1379— 31d,  1379— 31e,  1379— 31f,  1379— 

:ns  J379-— 3II1,  1379-311,  1379— 31  j,  1379— 31k,  1379— 31L, 
yyj^j 31m.    l->'7^ — '^^°^  1379—310,  1379— 31p,  1379— 31q,  1379 

Vr    VM^^ '^^^'    1379— 31t,    1379— 31u,    1379— 31cm,  1379-- 

-n        '  spr-tion    1379—32  and  sections  1379— 32a  and  1379— 32b 

ih  ^t-itiite^,  except  for  the  purpose  of  completing  the  or- 
j.'  ^  /-if  nnv  drain  afire  district  now  in  process  of  organiza- 
rion.  are   repealed. 
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Section  2.  There  ai-o  added  to  the  statutes  forty-four  new 
sections  to  read: 

Section  13"*  9 — 11.  1.  Whenever  a  majority  of  the  owners  of 
lands  within  any  district  of  land,  who  shall  represent  one-third 
in  area  of  the  laud  within  said  district  to  be  reclaimed  and  bene- 
fited or  whenever  the  owners  of  more  than  one-half  of  the 
lands  vithin  such  dlHtriet*  desire  to  construct  one  or  more  drains, 
ditciies,  levees  or  other  works,  across  the  lands  of  others  for 
the  promotion  of  the  public  health  or  welfare  and  the  drainage 
of  such  lands,  or  desire  to  maintain  and  keep  in  repair  any  such 
drain,  ditch  or  levee  heretofore  constructed  under  any  law  of 
this  state,  such  owners  may  ^]g  in  the  Circuit  Court  of  any 
county  in  which  the  lands  or  any  part  of  them  shall  lie,  a  peti- 
tion setting  forth: 

(1)  The  proposed  name  of  said  drainage  district; 

(2)  The  nefessity  for  the  pro{)osed  work,  describing  the  ne- 
cessity ; 

(3)  A  general  or  a  detail  description  of  the  proposed  start- 
ing points,  routes  and  termini  of  the  proposed  drains,  ditches, 
and  levees ; 

(4)  A  general  or  a  detail  description  of  the  lands  proposed  to 
ho  included  in  said  district ; 

(5)  The  names  of  the  owners  of  all  lands  in  said  district,  then 
known ; 

(6)  If  the  purp().«e  of  said  petitioners  is  the  enlargement,  re- 
pair and  maintenance  of  a  ditch,  drain,  levee  or  other  work 
heretofore  constructed  under  any  law  of  this  state,  said  petition 
shall  give  general  description  of  the  same,  with  such  particulars 
a«  may  be  cleemed  important ; 

(7)  Said  petition  shall  pray  for  the  organization  of  a  drain- 
age district  by  the  name  and  with  the  boundaries  proposed  and 
for  the  appointment  of  commissioners  for  the  execution  of  such 
proposed  work,  according  to  the  provisions  of  this  and  the  fol- 
lowing sections. 

2.  No  petition  having  as  many  signers  as  are  required  by  this 
section  shall  l)e  declared  void,  but  the  court  may  at  any  time 
prior  to  the  appointment  of  commissioners  permit  the  petition  to 
be  amended  in  form  and  suhstance  to  conform  to  the  fact«,  if 
the  facta  justify  the  organization  of  drainage  district.  Several 
similar  petitions  for  the  organization  of  tlie  same  district  may 
1)0  circulated  and  when  filed  sliall  t<)gether  be  regarded  as  one 
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iKlitiuB  liavinj^  as  jiiany  signers  as  tliere  are  separate  signers  to 
tliM  several  i>etiti()ns  filed  who  own  lands  within  said  proposed 
drainage  district.  All  ])etitions  for  the  (>r^imi:2ation  of  said  dis- 
trict filed  j)rior  to  the  hearing  on  said  petition  shall  be  con- 
>idt*red  by  the  court  the  same  as  if  filed  with  the  first  petitions 
plai^d  on  file,  and  tfie  signatures  thereon  contained  shall  be 
•■♦Hinted  in  determining  whether  sufficient  land  owners  have 
>is?iied  said  petition. 

3.  Said  territory  need  not  be  contiguous,  provided  that  it  be 
^*»  :dtuated  that  the  public  health  or  welfare  will  be  promoted 
\iy  such  drainage  of  each  part  thereof  and  the  benefits  of  the 
proposed  work  in  each  part  will  exceed  the  damages  from  and 
t*ist  of  said  proposed  work  in  each  part;  and  provided,  that  the 
•ijart  shall  be  satisfied  that  said  proposed  work  can  be  more 
"heaply  done  if  in  a  single  divstrict  than  otherwise. 

4-  If  any  minor  or  incompetent  persons  have  any  interest  in 
any  lands  included  with  the  drainage  divStrict  proposed  to  be  or- 
tranized  imder  this  act,  the  general  guardian  of  such  minor  or 
iiiiiompetent  person  may,  for  and  on  behalf  of  such  minor  or 
in«-ompenteut  per.son,  join  in  the  petition  for  the  organization 
and  establishment  of  such  district. 

/>.  All  lands  and  interest  in  lands  in  said  proposed  district 
tm-ned  by  such  minor  or  incompetent  person,  whose  guardian 
sitmed  said  petition  under  the  authority  herein  granted,  shall 
^  ^  counted  in  determining  whether  sufficient  land  owners  have 
signed  said  x">etition,  the  same  as  if  such  minors  or  incompetent 
'  arsons  had  been  adults  and  competent. 

Section  1379 — 12.  1.  On  such  petition  being  filed,  the  court 
r  jud«re  thereof  shall  make  an  order  fixing  a  time  and  place  of 
l.-arin^  and  ordering  notice.  Tliereupon  the  clerk  of  said  court 
:*i.r  the  county  in  wiiich  the  proceedings  are  instituted  shall 
••ause  twenty  (20)  days'  notice  of  the  filing  of  such  petition  to 
'•-^  jriven  by  posting  notice  thereof  in  at  least  five,  (5)  public 
'  laces  within  the  boundaries  of  the  district  proposed  in  tlie  peti- 
ti<in;  by  .serving"  or  causing  to  be  served  a  coi)y  of  such  notice 

•  ■n  each  o^iiejr  of  land  within  said  proposed  district  in  any 
'•"untv  in  which  any  lands  in  said  projxjsod  district  are  situated, 
either  p<*rson ally  or  by  leaving  a  copy  tliorcof  at  his  usual  place 
'ii  abode  with  a  person  of  suitable  age  and  discretion,  to  whom 
its  contents  shall  be  explained,  and  by  pu])lishing  a  copy  thereof 

*  f    ^  ^    «    \%'^<'k   for  three  successive  weeks  in  some  news- 
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paper  published  in  each  county  from  which  any  part  of  the  dis- 
trict is  proposed  to  be  taken.  If  there  be  no  newspaper  in  any 
such  county,  such  notice  may  ])e  published  in  a  newspaper  pub- 
lished  in  an  adjoining  county.  However,  if  any  such  owner  of 
land  is  absent  from  said  county  and  no  person  of  suitable  age 
and  discretion  is  at  his  usual  place  of  abode,  upon  proof  by 
proper  oath  of  such  facts,  publication  of  such  notice  shall  be 
sufficient  service  upon  said  land  owner. 

2.  Such  notice  shall  specify  in  w^hat  court  said  petition  is 
filed,  shall  give  a  general  description  of  the  proposed  work,  a 
general  description  of  all  of  the  lands  included  within  the  bound- 
aries of  said  proposed  district,  the  name  proposed  for  said  drain- 
age district,  and  shall  state  the  time  and  place  by  the  court  fixed 
in  said  order,  when  and  where  the  petitioners  will  ask  a  hear- 
ing on  said  petition. 

3.  If  any  of  the  owners  of  land  in  said  district  are  non-resi- 
dents  of  the  county  or  counties  in  which  the  proposed  district 
lies,  the  petition  shall  be  accompanied  by  an  affidavit  giving  the 
names  and  post  office  addresses  of  such  non-residents,  if  such  are 
known,  and  if  unknown,  shall  state  that  upon  diligent  inquiry 
their  names  or  post  office  addresses  (whichever  may  be  the  fact) 
cannot  be  ascertained.  The  clerk  of  the  court  shall  mail  a  copy 
of  the  notice  aforesaid  to  each  of  said  non-resident  owners 
whose  post  office  address  is  known,  within  ten  (10)  days  after 
the  first  publication  of  the  same. 

4.  The  certificate  of  the  clerk  of  the  court,  or  other  public 
officer,  or  the  affidavit  of  any  other  person  who  knows  the  facts, 
attached  to  a  copy  of  said  notice,  shall  be  sufficient  evidence 
of  the  posting,  serving,  mailing  or  publication  thereof. 

5.  Personal  service  of  said  notice  on  (or  service  by  leaving  at 
the  last  usual  place  of  abode  of)  all  owners  of  lands  or  ease- 
ments or  interests  in  lands  within  said  district  shall  give  the 
court  complete  jurisdiction  without  posting,  publication  or  mail- 
ing of  said  notice. 

6.  It  shall  not  Ijc  necosFary  to  make  service  upon  persons 
owning  and  holding  mortgages  or  liens  upon  any  of  the  lands 
within  the  boundaries  of  said  proposed  district. 

7.  The  posting,  publication,  serving  and  mailing  of  said 
notices  of  hearing  shall  give  the  court  jurisdiction  of  the  per- 
sons and  lands  within  said  boundaries  and  the  subject  matter  of 
said  proceeding,  for  all  of  the  purposes  of  this  act. 
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Section  1379 — 13.  1.  If  it  shall  be  found  at  or  before  the 
hearing  on  a  petition  for  the  organization  of  a  drainage  dis- 
trict that  one  or  more  owners  of  land  in  said  district  have  not 
heen  duly  served  with  notice  of  hearing  on  said  petition,  the 
court  or  presiding  judge  shall  not  thereby  lose  jurisdiction. 
The  eouit  or  presiding  judge  in  such  case  shall  adjourn  the 
hearing,  make  an  order  directing  the  swerving  of  said  notice  upon 
?iaid  land  owner  and  fixing  the  time  and  manner  of  service  of 
Mieh  notice,  which  notice  shall  notify  him  to  appear  at  such  ad- 
journed time  and  place  and  be  heard  on  said  petition. 

2,  Said  notice  shall  be  served  personally  or  by  leaving  at 
the  last  usual  place  of  abode  of  ?aid  unserved  owners,  not  less 
than  eight   (8)     days  before  said  adjourned  hearing. 

3.  Upon   the   adjourned  day,  the  ^same  proceedings,  adjourn- 
Jll^nts,  trial,  findings  and  ord(5rs  may  be  had  as  in  case  of  com- 
plete service  of  notice  in  the  first  instance.     In  case  of  failure 
to  mail  said  notice  as  herein  required,  the  court  or  judge  may 
'-»rder  the  same  mailed  later  and  shall  adjourn  said  hearing  so 
that  said  notice  shall  be  mailed  at  least  ten  (10)  days  before 
^d  adjourned  hearing.     In  case  of  failure  to  publish  or  post 
notice  as  in  this  act  required,  the  court  or  judge  may  adjourn 
said  hearing  for  sufficient  time  to  permit  due  posting  and  pub- 
lication of  said  notice  and  sliall  order  said  notice  posted  or  pub- 
lished as  provided  in  section  1379 — 12.     In  case  of  adjournment 
to  permit   notice  to  be  given,  the  notice  served,  published  or 
posted  shall  state  the  fact  of  such  adjournment  and  the  time 
liHil  place  of  such  hearing,  pursuant  to  said  adjournment. 

Section  1379 — 14.  1.  On  the  day  fixed  for  hearing  on  such 
jM?tition,  all  parties  owning  lands  or  any  interest  or  easement  in 
land  ^rithin  said  proposed  district,  or  who  would  be  affected 
thereby,  may  appear  and  contest  the  sufficiency  of  the  petition; 
the  sufficiency  of  the  signers  of  the  petition;  the  sufficiency  of 
th«*  notice ;  the  constitutionality  of  the  law ;  or  the  jurisdiction 
•»f  the  court,  specifying  their  objections  to  such  jurisdiction; 
and  the  petitioners  and  contestants  may  on  the  trial  offer  any 
rompetent  evidence  in  regard  thereto. 

''     Vli  notices  of  contest  shall  be  in  writing  and  sliall  clearly 

wuu'ifv  the  scroi^^^^^  ^^  contest  and  shall  be  verified  by  the  oath 

J  tf     contestant  and  shall  be  filed  with  the  clerk  of  liic  court  in 

h:»h       '  1  proceeding  is  pending,  at  least  (5)  days  before  the 

^        ii^arixig"*  and  a  copy  thereof  shall  be  served  upon 
time  set  for  ^^^ 
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the  attorney  for  the  petitioners  at  least  five  (5)  days  before 
said  time  set  for  hearing. 

3.  The  court  shall  hear  and  determine  whether  or  not  the 
petition  contains  the  signature  of  a  majority  of  the  owners  of 
lands  within  the  said"  proposed  district  and  who  represent  one- 
third  in  area  of  the  lands  proposed  to  be  afl'ected  by  said  w^ork: 
or  the  signatures  of  the  owners  of  more  than  one-half  of  sucli 
lands,  and  shall  determine  all  quc^stions  of  law  arising  on  said 
contest.  The  circuit  court  in  which  said  petition  shall  be  filed 
or  the  judge  thereof  may  adjourn  the  hearing  on  said  petition 
from  time  to  time  for  the  want  of  sufficient  notice,  or  to  give  or 
prepare  for  trial,  or  for  other  good  cause. 

4.  The  affidavit  of  any  three  or  more  of  the  signers  of  saiii 
petition,  stating  that  they  have  examined  it  and  are  acquainted. 
wath  the  locality  of  said  district  and  that  said  petition  is  signed 
by  a  sufficient  number  of  ow^ners  of  lands  in  said  district  to 
satisfy  the  provisions  of  this  act,  shall  be  taken  by  the  eoui-t 
or  judge  as  prima  facie  Evidence  of  the  facts  therein  stated. 

5.  All  deeds  made  for  the  purpose  of  establishing  or  defeat- 
ing the  prayer  of  said  petition,  and  not  made  in  good  faith  and 
for  a  valuable  consideration,  shall  be  held  to  be  a  fraud  and  the 
holders  of  such  deeds  shall  not  ))e  considered  as  the  owners  of 
the  land  described  therein. 

6.  If  the  court  or  presiding  judge  thereof,  after  hearing  any 
and  all  competent  evidence  that  may  be  offered  for  and  against 
said  petition,  shall  find  that  the  same  has  not  been  signed  as 
herein  required,  the  said  petition  shall  be  dismissed  at  the  cost 
of  the  petitioners  and  judgment  shall  be  entered  against  said 
petitioners  for  the  amount  of  said  costs. 

7.  But  if  it  shall  appear  that  the  petition  has  been  so  signed. 
the  court  or  judge  shall  so  find  and  order  any  necessary  amend- 
ments thereto,  and  shall  appoint  three  suitable,  competent  per- 
sons as  commissioners  and  fix  their  preliminary  bond.  If  the 
proposed  district  is  situated  in  two  or  more  counties,  not  naore 
than  two  of  said  commissionors  shall  reside  in  any  one  of  said 
counties.  .Ownership  of  land  M'itliin  the  district  shall  not  dis- 
qualify a  pei*son  from  acting  as  a  connnissioner. 

8.  After  such   petition  for  the   oi^ninization  of  a   drainagi» 
district  shall  have  been  filed  in  court,  no  peraon  shall  be   per 
mitted  to  withdraw  his  signature  from  said  petition,  excepting 


J 


Report  op  Wiscons'ix  Legislative  Committee.  79 

otilj  with  the  consent  in  writing  of  a  majority  of  the  signers 
of  said  petition*  . 

Section  1379 — 15.  1.  Before  entering  upon  their  duties  such 
eommissioners  shall  take  and  subscribe  an  oath  to  support  the 
Constitution  of  the  United  States  and  the  Constitution  of  the 
state  of  Wisconsin,  to  faithfully  and  impartially  discharge  their 
duties  as  such  commissioners,  and  to  render  a  true  account  of 
their  doings  to  the  court  by  which  they  w^ere  appointed  when- 
ever required  by  law  or  the  order  of  the  court,  and  shall  execute 
a  bond  running  to  the  clerk  of  the  said  court  and  his  successors 
in  ofSce  as  obligees,  to  be  filed  with  said  clerk  for  the  benefit 
of  the  parties  interested,  in  an  account  to  be  fixed  by  the  court 
or  presiding  judge,  and  with  sureties  to  be  approved  by  the 
court  or  presiding  judge,  conditioned  for  the  faithful  discharge 
t»f  their  duties  as  such  commissioners,  and  the  faithful  account- 
ing for  and  application  of  all  moneys  which  shall  come  into 
their  hands  as  such  commissioners.  A  majority  shall  consti- 
tute a  quorum,  and  a  concurrence  of  a  majority  in  any  matter 
within  their  duties  shall  be  sufficient  to  its  determination. 

2.  The  commissioners  first  appointed  shall  hold  their  office 
until  the  first  Tuesday  in  July  next  succeeding  the  tjme  of  the 
completion  of  the  work  proposed  in  the  petition,  but  not  to  ex- 
ceed the  first  Tuesday  in  the  fifth  succeeding  July  following  the 
dskte  of  the  order  organizing  such  district,  and  until  their  re- 
5*I>e<.'tive  successors  are  appointed  and  qualified.  The  commis- 
sionem  appointed  to  succeed  the  first  board,  excepting  those  ap- 
pointed to  fill  vacancies,  shall  hold  their  respective  offices  as 
followv:  one  for  one  year,  one  for  two  years,  and  one  for  three 
years,  and  until  their  successors  are  appointed  and  qualified, 
and  the  commissioners  thereafter  appointed  shall  hold  their  re- 
ispective  oflSces  for  the  term  of  three  years  each  and  until  their 
successors  are  appointed  and  qualified. 

3.  Appointments  to  fiU  expired  terms  in  the  office  of  Drain- 
age Commissioner  shall  be  made  by  the  presiding  jud^e  of  the 
circuit  court  of  the  county  having  jurisdiction  of  the  drainajjfe 
(iistriet  at  the  court  house  therein,  on  the  first  Tuesday  of  July 
in  earb  succeeding  year,  or  as  soon  thereafter  as  possible. 

4   Vacaneiea  in  the  board  may  be  filled  ])y  such  judge  at  any 

-w   flic    commissioner  appointed  to  fill  a  vacancy  shall 

'  the  residue  of  the  imexpired  term  and  until  his  suc- 

-^^xnted  and  qualified.     The  removal  of  any  com- 
rH<ssor  is   ^Pi^ 
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missioner  from  the  county  or  counties  in  which  lands  of  sueli 
district  are  situated  shall  render  his  office  vacant. 

5.  The  commissioners  shall  keep  an  accurate  record  of  all 
moneys  collected  on  account  of  the  work  under  their  charge, 
and  of  all  payments  made  by  them,  and  shall  take  vouchers  for 
such  payments,  and  shall  keep  full,  accurate  and  true  minutes 
of  their  proceedings.  They  shall  receive  for  their  services  three 
dollars  and  fifty  cents  ($3.50)  per  day,  and  their  actual  reason- 
able expenses.  They  shall  at  all  times  be  under  the  control  and 
direction  of  the  court  or  presiding  judge,  and  shall  obey  its  or 
his  directions.  For  failure  so  to  do  they  shall  forfeit  their  com- 
pensation and  be  dealt  with  summarily  as  for  contempt. 

6.  Suits  may  also  be  brought  upon  their  bonds  in  the  name 
of  the  clerk  of  the  court,  and  the  amount  recovered  shall  be 
applied  to  the  construction  of  the  work  or  to  the  injured  party 
as  justice  may  require. 

7.  If  the  petition  provided  for  in  section  1379 — 11  contains 
a  detailed  description  of  the  proposed  work,  and  a  detailed  de- 
scription of  the  extent  of  the  proposed  district,  and  is  accompa- 
nied by  exhibits  showing  profiles  and  maps  and  the  estimated 
cost  and  benefits  of  the  proposed  work,  and  prays  that  the  com- 
missioners appointed  be  ordered  by  the  court  to  omit  the  pre- 
liminary report  in  section  1379 — 16  provided  and  to  proceed 
directly  with  the  preparation  of  the  report  in  section  1379 — 18 
of  this  act  provided,  and  if  the  court  is  satisfied  by  the  evidence 
at  hand  that  the  benefits  of  said  proposed  work  will  exceed  tlie 
cost  thereof,  including  all  damages  and  expenses,  and  that  the 
work  proposed  in  the  petition  will  not  in  any  manner  enter 
upon  any  navigable  water  of  the  state,  and  that  the  omission 
of  such  preliminary  report  is  justifiable,  said  court  shall  so 
order. 

Section  1379 — 16.  1.  Within  ten  days  after  said  commission- 
ers shall  be  appointed  and  qualified  they  shall  meet  and  organ- 
ize by  electing  one  of  their  number  secretary,  and  as  soon  as 
may  be  thereafter,  except  as  hereinbefore  provided,  they  shall 
personally  examine  the  lands  in  said  district  and  make  a  pre- 
liminary report  to  the  court,  which  report  shall  state: 

(1)  Whether  said  proposed  work  is  necessary  or  would  be  of 
utility  in  carrying  out  the  purpose  of  the  petition. 

(2)  Whether  the  proposed  work  would  promote  the  public 
health. 
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(3)  Whether  the  proposed  work  would  promote  the  public 
welfare. 

(4)  Whether  the  total  benefits  from  said  proposed  work  will 
exceed  the  cost  thereof  together  with  the  damages  resulting 
therefrom,  and  in  arriving  at  this  they  shall  include  the  benefits 
and  damages  resulting  therefrom  both  within  and  without  said 
proposed  district,  and  they  shall  estimate  and  assess  separately 
the  amount  of  benefits  which  will  result  to  each  government  or 
smaller  subdivision  of  lands  of  each  separate  land  owner  within 
said  district,  which  estimate  and  assessment  shall  be  known 
as  the  assessment  of  benefits. 

(5)  Whether  in  doing  the  work  proposed,  or  work  which  tliey 
may  propose,  it  will  be  necessary  to  enter  upon  and  do  work  in 
any  navigable  stream  or  other  navigable  waters  of  the  state, 
the  character  thereof  and  whether  the  proposed  work  will  in 
any  wise  permanently  obstruct  or  interfere  with  the  general 
navigability  thereof. 

2.  Said  commissioners  shall  in  said  report  fix  and  report  to 
the  court  the  boundaries  of  said  proposed  drainage  district  ac- 
cording to  the  lines  of  government  subdivisions  or  fractions 
thereof.  Said  boundaries  shall  not  be  so  changed  from  those  in 
the  petition  described  as  to  deprive  the  court  of  jurisdiction  by 
reason  of  not  having  on  the  petition  the  required  number  of 
signers  owning  land  within  said  changed  boundaries. 

3.  If  said  proposed  work  as  in  the  petition  described  is  not 
best  suited  to  carry  out  the  purpose  of  the  petition  the  commis- 
sioners shall  consider  and  base  their  report  upon  the  plan  best 
.suited  to  cHFiy  out  those  purposes,  and  shall  report  to  the  court 
the  one  by  them  considered. 

4.  Any  person  or  corporation  owning  land  within  the  dis- 
trict proposed  by  the  original  petition  or  adjoining  thereto,  or 
within  or  adjoining  the  district  as  changed  or  enlarged  by  the 
first  report  of  the  commissioners,  may  at  any  time  file  in  court 
a  request  to  be  joined  as  a  petitioner,  and  the  court  may  by  or- 
der permit  such  person  or  corporation  to  be  joined  as  petitioner 
\i-ith  like  force  and  effect  as  if  he  had  signed  the  original  peti- 
tion and  thereafter  such  owner  so  brought  in  shall  be  counted 
as  an  original  petitioner  for  all  purposes.  The  original  and  any 
other  petition  filed  herein  may  be  signed  by  the  owner  in  person 
or  by  an  agent  or  attorney  authorized  in  writing  to  sign  sucli 
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owner  *s  name,  which  written  authority  shall  be  filed  with  the 
petition. 

Section  1379 — 17.  1.  Upon  the  filing  of  the  preliminary  re- 
port, the  court  or  the  presiding  judge  thereof  shall,  by  order, 
fix  a  time  and  place  when  and  where  the  same  shall  be  heard  at 
some  general  or  special  term  of  said  court,  not  less  than  thirty 
days  nor  more  than  sixty  days  from  the  filing  of  said  report* 
Notice  of  the  time  and  place  of  hearing  upon  said  preliminary 
report  shall  be  given  to  all  interested  persons  by  publishing  a 
brief  notice  of  the  filing  of  said  report  in  one  newspaper  pub- 
lished in  each  county  in  which  any  land  \n  said  proposed  drain- 
age district  shall  be  situated,  or  if  no  newspaper  is  published 
in  said  county,  in  one  newspaper  in  an  adjoining  county,  once 
in  each  week  for  three  successive  weeks  prior  to  the  day  ap- 
I)ointed  for  hearing  thereof.  Said  notice  shall  describe  all  lands 
by  said  report  included  in  said  district  which  were  not  included 
therein  by  the  petition  and  state  that  such  lands  are  to  be  in- 
cluded in  said  district,  and  shall  describe  all  lands  excluded 
from  said  district  which  were  by  the  petition  included  therein, 
and  shall  state  that  said  lands  are  to  be  excluded  from  said 
district. 

2.  When  lands  are  added  to  the  proposed  district  by  the 
commissioners,  the  owners  thereof  shall  be  served  with  said  no- 
tice as  provided  for  service  of  notice  of  hearing  on  the  petition. 

3.  Upon  the  day  fixed  for  hearing  upon  said  report,  said  court 
may  adjourn  said  hearing  for  good  cause  or  may  proceed  to 
hear,  try  and  determine  all  issues  arising  upon  said  report. 

4.  Any  interested  party  may  appear  and  remonstrate  against 
said  report  or  any  material  part  thereof.  All  remonstrances 
shall  be  in  writing,  be  verified  on  oath,  be  filed  at  least  five  days 
before  the  day  for  hearing,  and  shall  set  forth  the  facts  upon 
which  they  are  based. 

5.  All  issues  arising  upon  said  preliminary  report  shall  be 
tried  by  the  court  without  a  jury. 

6.  If  the  court  shall  find  in  favor  of  the  remonstrants,  or  if 
said  report  be  that  the  proposed  work  will  not  promote  the  pub- 
lic hcnlth  and  will  not  ])roniote  the  public  welfare,  or  that  the 
benefits  from  said  i)r()poKC(l  work  will  not  exceed  the  damages 
}ind  cost  of  construction,  and  no  remonstrance  against  said  re- 
port is  filed,  the  petition  shall  be  dismissed  and  the  costs  taxed 
against  the  petitioner,  and  judgment  entered  therefor  as  in  Sec- 
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tion  1379 — ^21  hereinafter  pi-ovidedj  but  if  the  preliminary  re* 
port  be  that  the  benefits  of  said  proposed  work  or  works  by  the 
commissioners  proposed  will  exceed  the  damages  and  costs  of 
construction,  and  that  the  public  health  will  be  promoted 
thereby,  or  that  the  public  welfare  will  be  promoted  thereby, 
and  no  remonstrance  thereto  is  filed;  or  if  on  the  trial  of  the 
issues  made  on  smd  report,  the  court  finds  that  the  benefits  will 
exceed  the  damages  and  the  cost  of  construction,  and  that  the 
public  health  or  the  public  welfare  will  be  promoted  by  said 
jiroposed  work,  the  court  shall  make  and  file  such  findings  in 
writing  and  make  an  order  confirming  said  report  or  directing 
the  amendment  of  the  report  to  conform  to  the  findings  of  said 
court,  and  when  so  amended,  the  court  shall  by  order  confirm 
the  same  and  direct  said  commissioners  to  proceed  with  said 
work  with  all  convenient  si)eed. 

7.  Said  findings  and  order  shall  bo  final  and  conclusive  unless 
appealed  from  to  the  supreme  court  within  thirty  days  after  the 
filing  thereof. 

8.  If  it  shall  appear  from  said  report  or  upon  the  hearing 
upon  said  report  that  it  will  be  necessary  to  enter  upon  any 
navigable  waters  of  the  state  or  remove  any  mill  dams  or  ob- 
structions from  navigable  streams,  or  clean  out,  widen,  deepen 
and  straighten  any  navigable  stream,  the  said  drainage  commis- 
sioners shall  within  thirty  days  after  the  filing  of  the  order  con- 
firming the  preliminary  report  file  with  the  Conservation  Com- 
mission of  the  state  of  "Wisconsin  a  certified  copy  of  the  petition 
and  all  other  papers  and  orders  filed  with  the  circuit  court  in 
^aid  proceeding,  together  with  an  applicjation  setting  forth  that 
the  public  health  and  the  public  welfare  demands  that  certain 
mill  dams  or  other  obstructions  shall  be  removed  from  a  naviga- 
ble stream  or  that  it  is  necessary  to  enter  upon  any  navigable 
stream  for  the  piirpose  of  stnaightening,  cleaning  out,  deepen- 
ing and  widening  the  same,  and  that  said  proposed  w^ork  will 
not  permanently  obstruct  or  impede  the  general  navi^^'ability 
of  such  navigable  waters,  w^hieh  application  shall  be  duly  veri- 
fied and  shall  be  accompanied  with  detail  plans,  profiles  and 
sjiecifieations  of  the  work  proposed  in  and  upon  such  navij?a})le 

waters. 

i).  Upon  receiving  an  application  under  the  provi8i^)ns  of  tliis 
act,  the  Conservation  Commission  shall  forthwith  set  a  time  and 
place  for  the  hearing  of  such  application,  which  time  shall  not 
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be  less  than  three  weeks  nor  more  than  eight  weeks  from  the 
date  of  filing  application,  and  the  place  shall  be  at  the  court 
house  at  the  county  seat  of  the  county  in  which  said  proceeding 
is  pending,  or  at  some  other  place  if  the  Commission  shall  deem 
the  latter  more  convenient. 

•  10.  The  Conservation  Commission  shall  thereupon  give  to 
the  drainage  commissioners  a  notice  of  the  time  and  place  of 
said  hearing,  which  notice  shall  be  published  by  the  drainage 
commissioners  at  least  once  each  week  for  two  successive  weeks 
preceding  such  hearing,  in  one  newspaper  in  each  county  in 
which  any  part  of  said  proposed  district  is  located,  and  satis- 
factory proof  of  publication  of  the  notice  of  hearing  on  such 
applicaton  shall  be  filed  by  the  applcants  with  said  Conserva- 
tion Commission.  Said  drainage  commissioners  shall  also  serve 
a  copy  of  said  notice  of  hearing  upon  the  secretaiy  of  state  of 
the  State  of  AVist-Mi.sin  and  also  upon  the  attorney  general  of 
the  State  of  Wisconsin,  at  least  ten  days  prior  to  such  hearing, 
and  satisra(*tory  proof  of  such  service  shall  be  filed  by  the  drain- 
age commis^iiuners  with  s^aid  Conservation  Commission. 

11.  At  such  hearing  or  any  adjournment  thereof,  the  Con- 
Jrervation  Comniis'^ion  shall  carefully  consider  such  application 
and  shall  hear  such  drainage  commissioners  liy  covmsel  or 
agents,  in  sui)port  there  if,  and  any  person,  corporation  or 
municipality,  in  person  or  by  counsel  or  agents,  in  opposition 
thereto,  and  upon  demand  of  the  drainage  commissoiners  or  any 
l>ers()n  or  corporation  or  municipality  appearing  in  opposition, 
take  evidence  and  testimony  orally  or  by  deposition  in  support 
of  the  application  or  in  opposition  thereto. 

12.  Said  Conservation  Commission  shall  have  power  to  sub- 
I)oena  witnesses  and  to  compel  the  production  of  books,  docu- 
ments and  papers,  to  adminster  oaths  and  to  punish  for  dis- 
ol)edience  of  any  order  of  the  Commission  or  any  commissioner 
or  of  a  subpoena  or  for  refusal  of  a  witness  to  he  sworn  or  to 
testify. 

13.  If  it  sliould  develop  upon  such  hearing  that  the  plans, 
profiles  and  spe^*ifications  proposed  and  submitted  by  the  drain- 
a.y:e  ccuiunissionc's  are  not  le-t  adapted  for  the  work  proposed 
on  such  navi,u:ahl.'  waters,  then  said  Conservation  Conunission 
may  modify,  amend  or  make  new  plans  and  specifications  and 
approve  such  plans,  profiles  and  specifications  as  in  their  judg- 
ment arc  best  adapted  for  such  work. 
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14.  Upon  the  conclusion  of  the  hearings  on  said  application 
as  above  provided,  said  Conservation  Commission  shall  earefully 
consider  all  the  evidence  submitted,  and  if  the  said  Conserva- 
tion Commission,  or  a  majority  of  them,  shall  find  that  the  work 
proposed  is  necessary  and  will  promot«tth(Q)ulQ5^Et*^  will 
promote  the  public  welfare  and  will  not  permanently  obstruct 
or  impede  the  general  navigability  of  any  such  navigable 
waters,  the  said  Conservation  Commission  shall  forthwith  grant 

w 

and  issue  a  certificate  that  the  work  proposed  is  necessary  and 
will  promote  the  public  health  or  will  promote  the  public  wel- 
fare and  will  not  permanently  obstruct  or  impede  the  general 
na\ngabiity  of  any  such  navigable  waters,  which  «aid  certifi- 
c-ate  shall  be  filed  in  the  office  of  the  secretary  of  state,  and  a 
copy  thereof,  certified  by  the  secretary  of  state,  shall  be  filed  in 
the  oflSce  of  the  clerk  of  the  Circuit  Court  in  which  said  drain- 
age pri:>eeedings  is  pending  and  in  the  matter  of  said  proceed- 
ing. 

15.  The  said  Conservation  Commission  shall  also  approve  the 
jdans,  specifications  and  profiles  for  the  work  proposed  upon 
and  in  such  navigable  waters,  or  such  amended  and  modified 
plans,  specifications  and  profiles  w^hich  they  may  adopt,  and 
shall  file  the  same  in  the  office  of  the  secretary  of  state  and 
shall  file  with  the  clerk  of  the  court  in  which  said  proceeding- 
is  pcndinc?  and  in  the  matter  of  said  proceeding,  a  duly  certi- 
fied copy  of  said  plans,  specifications  and  profiles. 

16.  Such  certificate  and  the  plans  approved  shall  constitute 
« -on elusive  authority  to  such  drainage  commissioners  and  to  do 
any  acts  necessary  in  and  about  the  surveying,  laying  out,  con- 
structing', repairing,  altering,  enlarging,  cleanin^^,  deepening, 
^vi<lenin«r,  protecting  and  maintaining  any  ditch,  drain,  levee 
i>r  other  work  upon  the  navigable  rivers,  streams  or  other  navi- 
trable  waters,  both  within  and  beyond  the  limits  of  the  draina?:e 
dLstrict:  the  procuring,  purchasing,  or  condemning,  under  pro- 
ceedings similar  to  the  proceedings  had  under  the  award  of 
damages  hereunder,  of  riparian  rights,  rights  of  flowago,  dams 
and  water  powers  in  such  navigable  streams,  channels,  and 
waters,  both  within  and  beyond  the  limits  of  the  drainage  dis- 
trict.   • 

17.  If  upon  the  conclusion  of  said  hearing  on  said  appliea- 
tion  said  Conservation  Commission,  or  a  majority  of  them,  shall 
find  and  determine  that  the  work  proposed  in  said  navigable 
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streams  and  waters  is  not  necessary  and  will  not  promote  the 
public  liealth  or  will  not  promote  the  public  welfare,  and  will 
permanently  obstruct  and  impede  the  general  navigability  of 
such  navigable  waters,  then  said  Conservation  Commission  shall 
refuse  to  grant  said  certificate  and  refuse  to  approve  said  plans 
and  specifications  and  shall  make  an  order  refusing  to  grant  the 
same. and  shall  file  said  order  in  the  ofiice  of  the  secretary  of 
state,  and  a  copy  thereof,  certified  by  the  secretary  of  state, 
shall  be  filed  in  the  ofiice  of  the  clerk  of  the  circuit  court  of  the 
county  in  which  such  drainage  proceeding  is  pending,  and  upon 
the  filing  of  such  certified  copy  of  said  order,  if  it  shall  be  made 
to  appear  to  the  court  that  the  objects  of  the  petition  cannot 
be  accomplished  without  entering  upon  such  navigable  waters, 
then  the  court  shall  make  and  enter  an  order  dismissing  the 
petition  and  all  proceedings  had  thereon,  and  eosts  shall  be 
taxed  against  the  petitioners  and  judgment  entered  therefor  as 
in  section  1379 — 21  hereinafter  provided. 

18.  If  said  Conservation  Commission  shall  grant  and  issue  to 
the  drainage  commissioners  a  certificate  that  the  work  proposed 
is  necessary  and  will  promote  the  public  health  or  will  promote 
the  puplic  welfare  and  will  not  permanently  obstruct  or  impede 
the  general  navigability  of  such  navigable  waters,  then  and 
upon  the  filing  of  such  certified  copy  of  said  certificate  in  the 
office  of  the  clerk  of  said  circuit  court  in  which  said  drainage 
proceedings  is  pending,  said  drainage  district  shall  be  and  is 
hereby  declared  to  be  organized  as  a  drainage  district  by  the 
name  mentioned  in  said  petition,  or  such  other  name  as  the 
court  shall  fix,  with  the  boundaries  fixed  by  the  order  confirm- 
ing the  report  of  such  commissioners,  to  be  a  body  corporate 
by  said  name  fixed  in  said  order,  with  the  right  to  sue  and  be 
sued,  to  use  and  adopt  a  seal  and  to  have  perpetual  succession  ; 
and  all  proceedings  in  said  matter  shall  be  stayed  until  after 
said  Conservation  Commission  shall  have  rendered  its  decision. 

19.  The  commissioners  appointed  as  aforesaid,  and  their  suc- 
cessors in  office,  shall,  from  the  entry  of  said  order  of  confirma- 
tion and  the  filing  of  such  certificate  of  the  Conservation  Com- 
mission, constitute  the  corporate  authority  of  said  drainage  dis- 
trict, and  shall  exercise  all  functions  conferred  on  them  by  law, 
and  do  all  things  and  perform  all  acts  necessary  to  the  con- 
struction and  preservation  of  the  proposed  work. 

20.  All  proceedings  herein  required  prior  to  the  entry  of  such 
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•  nler  of  confirmation  of  record  shaU  be  deemed  to  be,  and  are 
]i»^rel)y  declared  to  be,  necessary  to  the  formation  of  said  body 
corporate,  and  any  defect  therein  falling  within  the  purview  of 
any  cuTBtive  provision  herein  contained  may  be  cured  there- 
under. 

Section  1379 — 18.  1.  Ag  soon  as  may  be  after  the  confirma- 
tion of  said  preliminary  report,  or  within  such  time  as  the  court 
may  direct,  said  commissioners  shall  proceed  to  have  all  neces- 
sary levels  taken  and  surveys  made,  and  lay  out  said  proposed 
wtjrk,  make  a  map  thereof  and  plans  and  profiles  and  other 
>[>ecifications  therefor,  and  report  in  writing  to  the  court : 

I'l)  Whether  the  starting  point,  routes  and  termini  of  the 
jiropoFed  work  and  the  proposed  location  thereof  as  in  the  peti- 
tion contained  are  in  all  respects  proper  and  feasible,  and  if  not, 
shall  report  such  as  are  most  proper  and  feasible. 

(2)  What  lands  within  the  district  as  by  them  reported  will 
!>♦»  injured  by  the  proposed  work,  if  any,  and  if  so,  therein 
award  to  each  tract,  lot,  easement  or  interest  by  whomsoever 
held,  the  amount  of  damages  which  they  shall  determine  to  be 
'-ansed  to  the  same  by  the  proposed  work. 

3)  They  shall  also  determine  and  report  to  the  court  the 
tr.fal  cost  of  the  proposed  work,  which  cost  shall  include  all  in- 
'•i«lpntal  expenses  of  organizing  such  district,  the  damages  to 
lands  both  within  and  without  the  district,  together  with  attor- 
neys* fees  for  the  petitioners,  which  cost  will  hereinafter  be  re- 
f^rred  to  as  cost  of  construction.  , 

2.  If  the  cost  of  construction  of  any  particular  part  of  the 
^vork  so  proposed  to  be  done  should  be  assessed  upon  any  par- 
♦i^nlar  tract  or  tracts,  lot  or  lots  of  land,  easement  or  easements, 
'T  upon  any  corporation  or  corporations,  the  commissioners  shall 
'■o  specify,  and  in  their  report  they  shall  fix  and  determine  the 
^unis  which  should  be  assessed  against  said  tracts,  lots  and  cor- 
porations, and  assess  said  sum  against  said  lots,  tracts,  easement 
i^iul  corporations. 

3.  And  if  any  corporation  would  in  the  judgment  of  said  com- 
inlj^^ioners  derive  special  benefits  from  the  whole  or  any  part  of 
"^ii^-h  proposed  work,  the  commission ei*s  shall  so  report  and  assess 
th«i«e  benefit^?,  and  assess  against  the  same  its  proportionate 
^Iiare  of  the  cost  of  said  proposed  work. 

4.  The  word  ''corporation,"  wherever  in  this  act  contained, 
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shall  be  construed  to  include  private  corporations  of  all  kinds; 
towns;  cities;  villages;  drainage  districts  and  counties. 

5.  They  shall  apportion  and  assess  the  part  of  this  cost  of 
construction  not  assessed  as  above  against  the  several  benefited 
tracts,  lots  and  easements  in  said  drainage  district  in  propor- 
tion to  the  benefits  which  they  have  assessed  against  the  same 
in  their  preliminary  report,  by  setting  down  opposite  each  lot, 
tract  or  casement  the  sum  which  they  assess  against  the  same 
for  construction.  The  assessments  which  together  make  up  the 
cost  of  construction  as  above  defined,  are  herein  referred  to  as 
assessments  for  construction. 

6.  The  commissioners  shall  further  report  to  the  court  the 
probable  cost  of  keeping  said  proposed  work  in  repair  after  it 
is  completed. 

7.  In  case  the  purpose  of  the  petition  is  repairing,  enlarging 
or  maintaining  a  drain,  ditch,  levee  or  other  work  heretofore 
constructed  under  any  law  of  this  state,  it  shall  be  the  duty  of 
the  commissioners  to  examine  such  drain,  ditch,  levee  or  other 
work  and  the  lands  intended  to  be  reclaimed  or  benefited 
thereby,  and  to  report  to  the  court:  (a)  Whether  in  their  opin- 
ion such  levee,  drain  or  ditch  with  proper  enlargement  or  repair 
can  be  made  sufficient  to  protect  permanently  said  lands  from 
overflow,  or  to  drain' the  same;  (b)  the  probable  annual  expense 
of  keeping  the  same  in  repair;  (c)  what  lands  will  be  benefited 
thereby,  giving  accurate  description  by  government  or  smaller 
subdivisions,  the  names  of  the  o^^ners,  when  known,  and  the  cost 
of  all  necessary  work  with  all  incidental  expenses,  and  an  assess- 
ment of  such  cost  on  each  tract,  lot  or  easement,  which  assess- 
ment shall  be  apportioned  on  the  actual  benefits  to  be  had,  and 
if  any  particular  part  of  such  cost  should  be  assessed  upon  any 
particular  tract,  lot  or  easement,  they  shall  so  specify;  and  if 
any  corporation  derive  a  public  or  special  benefit  from  such 
work,  they  shall  so  determine  and  report,  and  assess  such  cor- 
poration its  equitable  proportion  of  such  cost;  (d)  whether  the 
aggregate  amount  of  such  cost  will  exceed  the  benefits  resulting 
to  the  lands  and  interests  assessed;  (e)  whether  the  proposed 
district  will  embrace  all  of  the  lands  that  may  be  benefited  by 
the  enlargement,  repair  or  maintenance  of  such  levee,  drain  or 
ditch,  and  if  not,  what  additional  lands  Avill  be  so  affected. 

8.  They  shall  include  in  their  said  report  maps,  plans  and 
other  specifications,  and  file  the  same  with  their  report. 
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9.  The  commissioners  shall  not  be  confined  to  the  point  of 
commencement,  routes  or  termini  of  the  ditches  or  drains,  or  the 
number,  extent  or  size  of  the  same,  or  the  location,  plan  or  ex- 
tent of  SLny  ditch,  levee  or  other  work  as  proposed  by  the  peti- 
tioners, but  shall  locate,  design,  lay  out  and  plan  the  same  in 
such  manner  as  to  them  shall  seem  best  to  promote  public  health 
and  welfare  and  to  drain  or  protect  the  lands  of  the  parties  in- 
terested with  the  least  damage  and  greatest  benefit  to  all  lands 
affected  thereby;  and  any  plan  proposed  by  the  commissioners 
may,  on  the  application  of  any  person  interested,  in  the  way 
hereinbefore  provided  for,  or  on  the  application  of  the  commis- 
sioners, be  altered  by  the  court  by  written  order  in  such  man- 
ner as  shall  appear  to  the  court  to  be  just. 

Section  1379 — 19.  1.  Upon  the  filing  of  said  report  the  court 
shall  make  out  and  enter  an  order  fixing  the  time  and  place 
when  and  where  all  persons  interested  may  appear  and  remon- 
strate against  the  confirmation  thereof,  and  the  court  shall  cause 
notice  of  the  time  and  place  of  such  hearing  to  be  given  to  all 
parties  interested,  by  publication  thereof,  which  notice  shall  be 
signed  by  the  clerk  of  said  court  and  shall  state  that  the  final 
report  of  the  commissioners  has  been  filed  with  the  clerk  of  said 
court,  which  report  contains  the  aware  of  damages  and  the 
rissessment  for  construction  against  the  several  tracts,  parcels, 
easements  and  corporations  owning  lands  within  said  district 
and  that  the  same  can  be  seen  and  examined  by  any  interested 
party  at  the  office  of  said  clerk  of  said  court,  and  shall  also  state 
the  time  and  place  when  all  parties  may  be  heard  upon  said 
report. 

2.  Said  notice  shall  be  published  for  at  least  three  successive 
weeks  prior  to  the  date  set  for  hearing  in  one  newspaper  pub- 
lished in  each  county  in  which  said  lands  or  any  part  thereof 
within  said  district  shall  be  located  (and  if  no  newspaper  is 
published  in  said  county,  in  some  newspaper  published  in  an 
adjoining  county) ,  and  by  serving  a  copy  of  said  notice  on  the 
attorneys  for  all  persons  or  corporations  who  have  appeared  in 
said  proceeding. 

Section  1379 — 20.  1.  Any  owner  of  lands  or  of  any  ease- 
ment or  interest  therein  within  said  district,  or  any  person  or 
corporation  affected  by  the  proposed  work,  may  appear  on  the 
day  set  for  hearing  of  said  report  and  remonstrate  against  the 
whole  or  any  part  of  the  proposed  work.     Such  remonstrances 
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shall  be  verified  by  affidavit  and  shall  state  the  objectioiiB  of  the 
affiant  whether  th^  go  to  the  jurisdiction  of  the  commissioners 
or  of  the  court,  or  whether  they  rest  on  any  other  fact  such 

2.  As  that  some  lands  or  corporations  are  assessed  too  higii 
or  too  low  or  improperly, 

3.  Or  that  lands  are  assessed  which  ought  not  to  be  assessed, 

4.  Or  that  lands  or  corporations  should  be  assessed  which  are 
not  assessed, 

5.  Or  that  damages  allowed  to  any  parcel  easement,  lot  or  to 
any  corporation  are  excessive, 

6.  Or  that  the  plan  for  said  proposed  w^ork  should  be  changed, 
specifying  the  change, 

.  7.  Or  that  any  person  or  corporation  to  whom  damages  are 
allow^ed  may  remonstrate  because  the  damages  allow^ed  are  in- 
adequate. 

8.  Such  remonstrances  shall  be  filed  with  the  clerk  of  the  cir- 
cuit court  in  which  said  proceeding  is  pending  at  least  five  days 
before  the  time  set  for  hearing  upon  said  report,  and  a  copy 
thereof  shall  be  served  upon  the  attorneys  for  tlie  commissiouers 
at  least  five  days  before  said  time  of  hearing. 

9.  The  circuit  court  of  said  county,  or  the  presiding  judge 
thereof,  may  affix  a  time  st  any  term  of  court,  or  appoiat  a 
special  term  for  hearing  remonstrances,  and  on  demand  of  any 
person  or  corporation  assessed  for  or  awarded  damages  may 
frame  issues  in  said  matter,  empanel  a  jury  and  take  its  ver- 
dict upon  the  trial  of  such  issues.  (1)  Whether  the  amount  of 
damages  awarded  by  the  commissioners  to  any  remonstrant  is 
excessive  or  inadequate,  and  (b)  whether  the  assessment  for 
construction  to  any  remonstrant  demanding  the  review  by  a 
jury  is  too  high  or  too  low ;  and  the  jury  may  award  such  dam- 
ages and  assess  for  construction  in  their  verdict  as  they  may 
consider  proper.  All  other  issues  arising  on  any  remonstrance, 
excepting  those  for  construction  and  damages,  where  a  demand 
is  made  for  jury  trial,  shall  be  tried  by  the  court. 

10.  If  the  court  finds  that  the  report  requires  modifications, 
the  same  may  by  order  of  the  court  be  referred  back  to  the 
commissioners  to  be  modified  in  accordance  with  said  order  of 
the  court,  and  said  commissioners  shall  immediately  modify 
the  same  and  file  such  modified  and  amended  report  with  the 
com't. 

11.  In  any  case  between  the  commissioners  and  any  remon- 
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strant,  the  court  may  award  and  apportion  the  costs.  Costs 
awarded  against  the  commissioners  shall  not  go  against  them 
personally,  but  shall  be  paid  out  of  the  funds  realized  from  the 
assessments  for  construction. 

12.  If  there  be  no  remonstrance,  or  if  the  finding  be  in  favor 
uf  the  validity  of  the  proceeding,  or  after  the  report  shall  have 
been  modified  to  conform  to  the  findings,  the  court  shall  con- 
tinu  the  report  and  the  order  of  confirmation  shall  be  final 
and  conclusive  and  the  proposed  work  shall  be  established  and 
authorized  and  the  proposed  assessments  approved  and  con- 
iifuied,  unless  v^ithin  thirty  days  an  appeal  be  taken  to  the 
supreme  court.  Said  order  of  confirmation  shall  also  fix  the 
couunissioners'  bond. 

13.  Said  order  of  confirmation  may  at  the  same  time  or  at 
any  subsequent  term  of  said  court  be  revised,  modified  or 
changed,  on  petition  of  the  commissioners  after  the  publication 
of  such  notice  as  the  court,  or  a  judge  thereof,  may  require,  to 
parties  adversely  interested. 

l-L  At  any  time  after  the  filing  of  such  report,  and  prior  to 
making  the  order  confirming  said  report,  the  court  may  per- 
niit  the  commissioners  to  present  and  file  a  supplemental  re- 
port, or  amend  their  report,  as  to  any  matter  which,  pursuant 
to  the  provisions  hereof,  shall  or  might  be  included  in  the  orig- 
inal report  presented  by  them,  and  after  the  publication  of  rea- 
sonable notice  to  all  parties  interested  in  such  manner  as  the 
^ourt  shall  direct,  the  court  may  upon  the  hearing  in  said  mat- 
ter make  such  order  as  the  case  may  require. 

Section  1379 — 21.  1.  In  case  the  petition  or  proceedings  are 
•iismissed  as  provided  in  this  act,  judgment  shall  be  entered 
against  the  petitioners  and  in  favor  of  the  commissioners  for 
the  costs,  expenses  and  liabilities  incurred  in  said  proceeding 
and  for  the  benefit  of  those  who  have  rendered  services  or  ad- 
vanced money  in  the  prosecution  of  such  proceeding,  or  have 
^'^MJve^ed  costs  on  successful  contests  therein  and  who  have 
leaned  money  for  the  purpose  of  prosecuting  the  proceeding 
and  work  under  this  act. 

2.  Before  any  such  judgment  is  entered  said  commissioners 
•<haU  file  with  the  clerk  of  the  circuit  court  in  which  said  pro- 
••♦*<fding8  were  instituted,  an  itemized  statement  of  such  costs, 
expenses  and  indebtedness,  duly  verified,  upon  which  an  order 
Hhall  issue  requiring  said  petitioners  to  show  cause  before  said 
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court  at  a  time  and  place  named,  why  judgment  should  not  be 
entered  against  said  petitions  for  the  amount  of  said  costs  and 
expenses.  Notice  of  the  hearing  of  such  order  to  show  cause 
shall  be  given  to  said  petitions  by  publication  of  the  same  in 
one  newspaper  published  in  the  county  where  the  proceedings 
are  pending,  at  least  three  successive  weeks  prior  to  the  date 
set  for  hearing.  Said  notice  need  not  contain  an  itemized 
statement  of  said  account. 

3.  The  petitioners  shall  among  themselves  contribute  in  the 
payment  of  said  judgment  in  proportion  to  the  benefits  their 
lands  within  the  boundaries  of  the  proposed  district  at  the  time 
of  filing  said  petition  would  have  sustained  in  case  the  work 
proposed  had  been  completed,  and  contribution  shall  be  based 
upon  the  estimate  of  benefits  contained  in  the  preliminai'y 
report  of  said  commissioners  as  confirmed. 

Section  1379 — 22.  1.  At  the  time  of  the  confirmation  of  such 
report,  it  shall  be  competent  for  the  court  to  order  the  assess- 
ment for  construction  of  new  work  to  be  paid  in  not  more  than 
fifteen  (15)  instalments  of  such  amounts  and  at  such  times  as 
will  be  convenient  for  the  accomplishment  of  the  proposed 
work,  or  for  the  payment  of  the  principal  and  interest  of  such 
notes  or  bonds  of  said  district  as  the  court  shall  grant  authority 
to  issue  for  the  construction  of  the  new  work.  The  court  may 
also  by  such  order  fix  the  date  on  which  the  first  instalment 
of  the  assessments  for  construction  shall  become  due,  which 
shall  be  January  1st,  not  more  than  five  (5)  years  after  the 
date  of  the  order,  and  each  of  said  instalments  shall  draw  in- 
terest from  the  date  of  said  order,  said  interest  to  be  paid  annu- 
ally. 

2.  Unless  otherwise  provided  by  said  order,  such  assessments 
shall  be  payable  at  once,  and  from  the  time  of  the  entry  of  said 
order  the  assessments  for  construction  of  new  work  and  addi- 
tional assessments  and  interest  thereon  shall  be  a  first  lien  upon 
the  lands  assessed  until  paid,  and  shall  take  precedence  over 
the  lien  of  all  other  liens  and  mortgages,  even  though  such 
other  liens  and  mortgages  were  acquired  and  held  prior  to  the 
time  of  the  filing  of  the  petition  under  this  act,  excepting  only 
liens  for  general  or  special  taxes. 

3.  And  the  owner  of  land  or  any  corporation  assessed  for 
construction  may,  at  any  time  before  the  commissioners  have 
entered  into  a  contract  to  borrow  money  upon  the  notes  or 
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bonds  of  said  drainage  district  based  upon  said  assessment, 
pay  into  court  the  amount  of  the  assessment  against  his  land, 
or  any  tract  thereof,  or  against  such  corporation,  together  with 
the  interest  thereon  at  the  rate  of  six  per  cent  from  the  time 
of  the  entry  of  said  order  up  to  the  date  of  said  payment. 
Said  payment  shall  relieve  said  lands  from  the  lien  of  said  as- 
sessment, and  said  person  or  corporation  from  all  liability 
thereon. 

4.  Whenever  the  commissioners  shall  desire  to  borrow  money 
upon  the  notes  or  bonds  to  be  paid  during  a  series  of  years 
and  after  a  period  exceeding  three  (3)  years,  they  shall  by 
public  advertisement  first  invite  proposals  to  furnish  the 
money  desired  at  the  most  favorable  rate  of  interest,  or  if 
bonds  or  notes  shall  be  issued  at  six  per  centum,  proposals  to  , 
take  the  same  at  the  best  premium,  and  until  such  advertise- 
ment is  made  without  success,  they  shall  not  privately  nego- 
tiate such  notes  or  bonds  as  aforesaid. 

5.  On  or  before  the  fifteenth  day  of  January  and  July  in 
each  year  from  the  time  of  their  appointment  until  their  final 
discharge,  the  commissioners  shall  make  and  file  with  the  clerk 
of  the  circuit  court  in  which  said  proceeding  was  instituted  an 
itemized  account  of  their  reports  and  expenditures  during  the 
half  year  ending  with  the  last  day  of  the  preceding  month,  in 
which  shall  be  set  down  the  balance  on  hand  at  the  date  of  their 
prior  report,  the  dates,  sources  and  amount  of  receipts,  the 
dates,  purposes  for  and  amounts  of  expenditures,  all  as  actually 
having  occurred,  and  the  balance  then  on  hand,  and  the  vouch- 
<*r8  of  said  expenditures  shall  be  filed  with  such  account.  Such 
account  shall  he  verified  by  the  oath  of  one  or  more  of  the  com- 
mi^oners,  and,  together  with  the  vouchers,  be  carefully  pre- 
^rved  by  the  clerk  as  part  of  the  papers  in  the  proceeding. 

6.  At  any  time  within  thirty  (30)  days  after  the  filing  of 
.such  account,  any  land  owner  within  said  district  may  fi.le  ex- 
f*eptions  thereto,  specifying  the  items  objected  to  and  the 
;rroands  of  objection,  and  give  notice  in  vn'iting  to  the  commis- 
fsioners  thereof:  Thereupon  the  exceptions  shall  stand  for  trial 
before  the  court  and  judgment  shall  be  rendered  for  or  afrainst 
the  district,  with  right  of  appeal  as  in  other  cases.  Costs  may 
}^.  adjudged  to  the  commissioners  against  the  party  filing  ex- 
f>eptioDS  if  they  are  not  sustained,  and  in  the  discretion  of  the 
court   if  but  partly  sustained.    If  the    items   excepted    to   be 
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wholly  digallowed,  and  in  all  other  cases  when  the  commia«ion- 
ers  shall  exceed  their  authorityj  the  taxable  costs  of  proceedings 
shall  be  adjudged  against  the  commissioners,  and  not  against 
the  district. 

Section  1379 — 23.  l!  Assessments  for  keeping  any  drain, 
ditch,  levee  or  other  work  in  repair  under  these  provisions,  shall 
become  due  and  payable  on  the  first  Tuesday  of  September  an- 
nually. Comraissioners  having  oharge  of  any  completed  drain, 
ditch  or  levee  or  other  work  shall,  between  the  fifteenth  day 
of  May  and  the  first  day  of  June  in  each  year,  file  with  the 
clerk  of  the  court  having  jurisdiction  of  such  drainage  district, 
a  I'eport  in  which  they  shall  specify  in  detail  the  labor  neces- 
sary for  the  preservation  and  protection  of  the  work  under 
their  control,  the  places  where  repairs  are  specially  needed,  the 
estimated  cost  of  such  repairs  and  the  sum  to  be  assessed 
against  each  tract,  lot,  easement  or  corporation  to  pay  for  the 
same. 

2.  No  notice  of  the  filing  of  such  report  shall  be  neces8a^}^ 
All  such  assessments  for  repairs  shall  be  apportioned  on  each 
tract  of  land  within  said  drainage  district  in  the  same  propor- 
tion as  the  assessments  of  benefits  for  the  construction  of  the 
work  which  were  confirmed  by  the  court.  Such  annual  report 
shall  be  heard  by  the  court  on  the  last  Tuesday  of  June  of  each 
year  or  as  soon  thereafter  as  may  be  convenient,  and  the  pre- 
siding judge  shall  examine  said  report,  hear  all  objections  to  the 
same,  fix  and  determine  the  amount  of  such  assessments  and 
cause  such  adjudication  to  be  entered  of  record  in  said  court 
and  a  certified  copy  to  be  delivered  to  said  commissioners. 

3.  The  amount  to  be  collected  under  the  order  of  said  court 
for  the  preservation  and  maintenance  of  said  work  a*s  aforesaid, 
together  with  all  other  flssesHments  theretofore  levied,  shall,  not 
in  the  aggregate  exceed  the  total  amount  of  the  assessments  for 
benefits  as  levied  in  the  preliminary  report  of  the  commissioners 
as  confirmed  by  the  court. 

4.  The  commissioners  of  each  drainage  district,  when  they 
make  the  report  provided  for  with  reference  to  the  repairs  of 
said  ditches,  shall  include  therein  their  estimates  of  the  inci- 
dental expenses  of  caring  for  said  district  for  the  ensuing  year 
and  shall  assess  the  pame  with  their  assessments  for  repairs. 

Section  1379 — 24.  1.  Tn  all  cases,  after  assessments  tor  con- 
struction or  repairs  are  confirmed  by  the  court,  the  eommis- 
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siuners  shall,  within  twenty  (20)  days  after  such  eonfirma^on, 
dve  notice  of  the  entry  of  the  order  of  confirmation  and  of  t^*^ 
time  and  place  where  the  assessments  may  be  paid,  by  mailing 
to  each  owner  of  land  within  said  district,  at  his  last  known  post 
f>ffice  address,  a  notice,  which  notice  shall  contain  a  sjatpment 
'»f  the  amoimt  assessed  against  his  landf^jjn^ti^Oiwt  feitt^^lace 
of  payment,  and  no  other  notice  of  the  making  of  said  order 
shall  be  necessary  to  set  the  thirty  (30)  days  for  appeal  run- 
ning. 

2.  If  assessments  against  lands  are  not  paid  when  due,  they 
^hall  certify  the  same  to  the  clerk  of  the  town,  city  or  village 
in  which  the  delinquent  lands  are  situated,  as  due  and  unpaid 
for  snch  work,  and  such  clerk  shall  enter  the  same  in  the  tax 
roll  of  such  town,  city  or  village,  next  thereafter  to  be  made, 
against  the  lands  benefited,  but  in  a  separate  column  thereof, 
md  the  same  shall  be  collected  in  the  same  manner  in  which 
^tate,  comity  and  town  taxes  are  collected,  except  only  that  the 
personal  property'  of  natural  persons  and  private  corporations 
•'nd  all  lands  other  than  those  against  which  the  assessments 
'-hall  have  been  made  shall  not  be  liable  to  seizure  and  sale  ^'here- 
for. 

3.  Any  town  treasurer,  village  treasurer  or  city  treasurer 
^'ho  shall  collect  drainage  assessments  pursuant  to  this  act,  shall, 
''»n  or  before  the  last  Tuesday  of  March  in  each  year,  transmi*. 
^he  drainage  monej^s  so  collected  by  him  to  the  commissioners 
f'f  the  drainage  district  entitled  thereto. 

4.  Any  town  treasurer,  village  treasurer  or  city  treasurer  who 
^'lall  fail  to  transmit  to  the  proper  drainage  commissioners  the 
•Irainage  moneys  belonging  to  their  district,  within  the  time 
^^mnhetore  limited,  shall  forfeit  one  hundred  dollars  ($100)  to 
^i<l  drainage  district  which  forfeitures  and  the  cost  of  collect- 
m  the  same  may  be  collected  before  any  justice  of  the  peace 
"^f  the  o^unty  where  said  treasurer  resides,  in  any  suit  in  which 
^V  drainage  district  to  which  said  drainage  money  belongs  shall 
^*'  the  plaintiff  and  said  treasurer  defendant.  Said  treasurer 
'^nd  the  sureties  on  his  bond  shall  be  liable  for  such  drainage 
;rK<nfT  collected  by  him  and  not  transmitted  to  the  proper  drain- 
;.?»^  fomraissioners. 

S^ftion  1379 — 25.  1.  Such  assessments  as  are  not  paid  to 
{hf  ^commissioners  or  to  the  town,  city,  or  village  treasurer  shall 
!»•-'  rftumed  by  the  town,  city  or  village  treasurer  to  the  county 
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treasurer  in  the  same  maimer  and  at  the  same  time  as  delin 
quent  taxes,  but  separately  therefrom.  The  county  treasurer 
shall  advertise  the  same  in  his  list  of  lands  to  be  sold  for  un- 
paid taxes  and,  unless  paid  to  him  prior  to  the  tax  sale,  he 
shall  sell  said  lands  for  the  taxes  and  drainage  assessments 
against  the  same,  treating  said  drainage  assssments  the  same 
as  unpaid  taxes  but  keeping  them  separate  from  the  taxes  on  his 
record.  When  he  issues  certificates  of  sale  of  land  for  ta^es 
and  drainage  assessments,  he  shall  issue  a  separate  certificate 
for  the  amount  of  drainage  assessments  on  said  land.  No  extra 
advertising  for  sale  fee  shall  be  added  to  the  certificate  of  sale 
for  drainage  assessments  when  the  land  was  at  the  same  time  sold 
for  taxes  as  well  as  for  drainage  assessments.  In  case  the 
tax  on  any  land  shall  be  paid  and  the  drainage  assessments  not 
paid  said  county  treasurer  shall  proceed  to  sell  said  land  for 
drainage  assessment  or  assessments  in  the  same  manner  in 
which  he  would  proceed  if  the  taxes  thereon  were  unpaid.  The 
tax  certicfiate  and  the  drainage  assessment  certificate  on  the 
Fame  land  may  be  assigned  separately  or  together,  but  at  the 
public  sale  they  shall  be  offered  and  sold  together. 

2.  The  county  treasurer  of  any  county  of  the  state  in  which 
the  whole  or  any  part  of  a  drainage  district  is  situated  shall,  in 
the  books  of  account  of  said  county  keep  a  separate  account 
with  each  such  drainage  district.  Tn  each  account  he  shall 
credit  the  proper  drainage  district  which  (a)  all  sums  received 
by  the  county  in  payment  of  drainage  assessments  of  that  dis- 
trict; (b)  all  sums  received  by  the  county  as  principal  on  sale 
of  drainage  assessment  certificates  at  the  tax  sale  (except  such 
certificates  as  shall  be  sold  to  the  county)  ;  (c)  all  sums  receievd 
by  the  county  for  principal  and  interest  on  sale  or  assessment 
of  drainage  assessment  certificates  after  the  county  has  bid  in 
such  certificates;  (d)  the  face  and  accrued  interest  on  all  drain- 
age assessment  certificates  up  to  the  date  of  the.  drainage  assess- 
ment deed,  in  case  the  county  has  taken  deed  to  itself  on  any 
drainage  assessment  certificates;  (e)  any  and  all  other  sum?^ 
received  by  said  county  on  accoiuit  of  such  drainage  district. 

3.  In  such  accounts  said  county  treasurer  shall  charge  to  each 
district  on  its  separate  account  all  sums  paid  to  the  commissioner 
of  said  district. 

4.  The  county  treasurer  of  any  county  in  which  the  whole 
or  any  part  of  a  drainage  district  is  situated  shall,  on  demand 
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oi  the  comiuissioners  of  auy  sueh  drainage  district,  pay  to  said 
'•<  nimissioners  the  balance  of  moneys  held  by  the  county  for 
^iiv'h  drainage  district,  and  shall  take  and  file  in  his  office  re- 
•*^ipts  of  such  commissioners  for  such  payments. 

5.  After  the  expiration  of  three  years  from  the  issuing  of 

^uid  drainage  assessment  certificate,  a  deed  shall  issue  upon  any 

'••nificate  of  sale  for  unpaid  drainage  assessments,  in  the  same 

manner  and  upon  the  same  notice  or  affidavit  of  non-occupancy 

ii>>w  required  for  the  issuance  of  tax  deeds,  which  deeds  shall 

\^  in  form  substantially  the  same  as  tax  deeds,  provided  that 

no  such  drainage   assessment  deed   shall  cut  off  or  adversel> 

acPect  any  drainage  assessment  or  installment  of  any  assessment 

falling  due  after  the  assessment  or  installment  upon  which  such 

'leed  is  issued  or,  shall  cut  off  or  adversely  affect  any  additional 

assessment  or  assessments  for  repairs  that  may  hereafter  be 

made  or  fall  due.    No  tax  deed  shall  cut  off  any  drainage  assess- 

:/iHnt,  nor  shall  any  drainage  assessment  cut  off  any  tax  deed. 

*).  The  rules  of  law  applying  to  the  collection  of  taxes  and 
^.le  of  land  for  taxes  and  tax  deeds  shall,  unless  in  conflict  with 
^his  act,  apply  to  the  collection  of  and  sale  of  lands  for  drain- 
-4;:e  assessment  except  that  said  drainage  assessment  certificates 
>'iall  draw  ten  (10)  per  centum  of  interest  annually.  When 
'•'  m mission ers  shall  fail -to  certify  to  the  to^\Ti,  city  or  village 
•'•-rk  of  the  proper  town,  city  or  village  any  one  or  more  drain- 
•^^'f-  assessments  for  construction  or  repair,  or  additional  assess- 
Mi.^nt  against  any  land  in  said  district,  at  the  proper  time,  they 
T:«ay  certify  the  same  to  the  town,  city  or  village  clerk  at  any 
t'.me  thereafter  within  the  same  or  any  subsequent  year. 

Section  1379 — 26.  Immediately  after  the  entry  of  any  order 
^'jnfirming  any  assessment  for  construction  or  additional  assess- 
T''i*'nt,  or  any  assessment  for  repairs  and  maintenance  of  the 
'^•">rk,  the  clerk  of  the  court  shall  make  out  and  certify  to  the 
rnrister  of  deeds  in  eaeh  county  where  assessed  lands  are  situ- 
3^^,  a  true  copy  of  the  list  of  the  lands  in  said  county  assessed 
m]  the  sum  assessed  against  such  tract  or  parcel  thereof  or 
-a.v>inent  therein,  and  said  register  shall  thereupon  enter  such 
order  of  record  and  the  same  shall  be  notice  of  the  lion  of 
^ji<l assessment  to  all  persons.  The  lien  of  said  assessments  shall 
y^.  dated  from  the  filing  of  said  certified  list  with  the  register 
of  deeds.  The  register  of  deeds  shall  record  such  certifioate  and 
list  vith  him  Sled  and  shall  receive  the  usual  fees  therefor. 
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Section  1397 — 27.  If  assessments  for  the  construction  of  new 
work  be  payable  installments,  each  installment  shall  draw  in- 
terest at  the  rate  of  six  (6)  per  cent  per  annum  from  the  date 
of  the  order  fixing  and  affirming  the  assessments  until  paid,  in- 
terest payable  annually;  and  in  case  said  interest  is  not  paid 
when  due,  its  collection  shall  be  enforced  in  the  same  manner 
as  are  assessments  for  construction. 

Section  1379 — 28.  When  duly  qualified  and  after  having 
obtained  the  certificate  of  public  necessity,  in  case  the  work 
proposed  requires  the  entry  upon  and  doing  of  work  in  navi- 
gable streams  and  waters,  the  drainage  commissioners  shall  have 
power  to  do  any  and  all  necessary  acts  in  and  about  the  survey- 
ing, laying  out,  constructing,  repairing,  altering,  enlarging, 
cleaning,  protecting  and  maintaining  of  any  ditch,  drain,  levee 
or  other  work  for  w^hich  they  may  have  been  appointed,  includ- 
ing the  constructing  of  all  necessary  bridges,  crossings,  embank- 
ments, protections,  dams  and  lateral  drains;  the  cleaning  out 
and  straightening  of  navigable  and  non-navigable  channels  and 
streams ;  and  the  removal  of  obstructions  therefrom,  both  within 
and  beyond  the  limits  of  the  drainage  district;  the  procuring, 
purchasing  or  condemning,  under  proceedings  similar  to  pro- 
ceedings had  under  the  award  of  damages  hereunder,  or  riparian 
rights,  rights  of  flowage,  dams  and  water  powers  in  streams 
and  channels,  both  navigable  and  non-navigable,  and  both  within 
and  beyond  the  limits,  of  the  drainage  districts;  and  for  such 
purposes  may  use  any  moneys  in  their  hands  arising  from  the 
assessments  made,  as  in  this  act  provided. 

Section  1379 — 28a.  The  commissioners,  their  agents,  serv- 
ants and  employees,  shall  at  all  times,  after  the  appointment 
of  the  commissioners  have  the  right  to  go  upon  any  and  all 
lands  within  said  drainage  district  and  upon  the  lands  along 
.any  drain,  ditch,  levee  or  embankment  in  the  district,  to  inspect, 
deepen,  widen  and  repair  the  same  whenever  necessary,  not 
doing  unnecessary  damage,  and  shall  not  be  liable  for  trespass 
therefor. 

Section  1379 — 29.  1.  Said  commissioners  shall  have  the  right 
to  lay  out  and  construct  all  necessary  drains,  ditches  and  levees 
across  any  railway  right  of  way  or  yards  in  their  district,  and 
any  railwa.y  company  whose  right  of  way  or  yards,  crosses  the 
line  of  any  proposed  drain,  ditch  or  levee,  shall  open  its  right 
of  way  or  yards  and  permit  such  drain,  ditch  or  levee  to  cross 
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the  same  as  soon  as  such  drain,  ditch  or  levee  is  constructed  to 
such  right  of  way  or  yards.  The  terms  ** railway  company"  as 
used  in  this  act  shall  include  steam,  electric,  interurban  ana 
street  railways. 

2.  Every  drainage  district  shall  be  liable  to  the  railway  com- 
pany whose  right  of  w^ay  or  yard  of  tracks  any  of  its  drains, 
ditches  or  levees  cross  for  the  reasonable  cost  of  the  culverts 
and  bridges  made  necessary  by  said  ditch,  drain  or  levee  cross- 
ing said  right  of  way,  yards  or  tracks,  but  not  of  more  ex- 
pensive character  than  average  other  culverts  or  bridges  being 
constructed  on  said  division  of  railway  crossing  streams  or 
ditohes  of  approximately  the  same  width  and  depth  and  within 
one  hundred  miles  of  said  drainage  district  ditches. 

3.  Upon  receiving  fifteen  days'  notice  in  writing,  any  rail- 
^ay  company  across  whose  right  of  way  any  such  drain,  ditch 
•►r  levee  is  laid  out,  shall  open  its  right  of  way  or  yards  to  permit 
said  commissioners  and  their  contractors,  agents  or  employes 
to  eonstmct  said  drain,  ditch  or  levee  across  said  right  of  way 
and  yards,  and  shall  permit  the  passage  of  dredges  and  other 
machinery  used  in  the  construction  of  said  work  through  said 
ri?ht  of  way. 

4.  For  every  day  that  such  railway  company  fails,  after  the 
end  of  said  fifteen  days,  to  open  their  said  right  of  way  or 
yards  as  hereinbefore  required,  it  shall  forfeit  twenty-five  dol- 
lars to  said  drainage  district,  to  be  collected  in  an  action  as 
"ther  forfeitures  are  collected  or  set  off  against  any  damages 
that  may  have  been  awarded  to  said  company.  If  said  railway 
'-"rapany  fails  to  open  its  right  of  way  or  yard  along  the  line 
'^^f  said  drain,  ditch  or  levee,  the  commissioners  may,  at  any 
time  after  the  expiration  of  said  fifteen  days,  open  such  right 
of  way  or  yards  along  the  lines  of  said  drains,  ditches  and 
I'^vees,  and  construct  the  same,  provided,  however,  that  said 
'Irainage  district,  its  agents  and  employes,  shall  in  all  cases, 
^  prosecute  the  work  through  such  railway  right  of  way  and 
yards  as  not  to  delay  traffic  upon  said  railway  for  a  longer 
time  than  is  absolutely  necessary  to  construct  the  work  upor 
said  right  of  way  and  yards. 

Section  1379 — 30.    If  in  the  first  assessment  for  construe 
tion  the  commissioners  shall  have  reported  to  the  court  a  smalle' 
^um  than  is  needed  to  complete  the  w^ork  of  construction,  or  » 
in  any  year  an  additional  sum  is  necessary  to  pay  the  interest 
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or  lawful  indebtedness  of  said  drainage  district,  further  ad- 
ditional assessments  of  the  lands  and  corporations  benefited, 
proportioned  on  the  last  assessment  of  benefits  which  has  been 
approved  by  the  court,  shall  be  made  by  the  commissioners  of 
the  sakl  drainage  district  under  the  order  of  the  court  or  pre 
siding  judge  thereof,  provided,  however,  that  said  assessment 
and  the  first  assessment  for  construction  shaJl  not  exceed  thtj 
total  amount  of  the  benefits  which  will  be  received  by  the  lands 
within  said  drainage  district,  as  estimated  in  the  preliminar}' 
report  of  the  commissioners,  which  said  additional  assessment 
shall  be  made  without  notice,  and  may  be  made  payable  in  in- 
stallments as  specified  in  section  1379 — 22  hereof,  and  shall  be 
treated  and  collected  in  the  same  manner  as  the  original  assess- 
ments for  construction  confirmed  by  the  court  in  said  drainage, 
proceedings. 

2.  The  commissioners  of  said  drainage  district  shall  have  the 
same  power  to  borrow  money  or  issue  notes  or  bonds  based 
upon  such  further  and  additional  assessment  herein  provided 
for  that  is  given  to  them  by  section  1379 — 31b  of  this  act. 

Section  1379 — 31.  1.  Omission  to  assess  benefits  or  to  assess 
for  construction  or  to  make  additional  assessment  or  to  make 
asessments  for  repairs  or  to  award  damages  to  any  one  or  more 
tracts  of  land  or  assessments  in  the  drainage  district,  or  to 
assess  benefits,  or  to  assess  for  construction  or  to  assess  for  re- 
pairs or  to  make  additional  assessments  against  any  corpora- 
tion which  shall  have  been  assessed,  shall  neither  affect  the 
jurisdiction  of  the  court  to  confirm  the  report  nor  render  the 
benefits  assessed  or  the  assessments  for  construction  or  addi- 
tional assessment  or  assessments  for  repairs  against  other  lands 
or  assessments  against  any  corj^oration  voidable,  but  the  com- 
missioners of  said  drainage  district  shall  thereafter,  as  soon  as 
they  discover  the  omission  or  as  soon  as  notified  thereof,  either 
agree  with  the  omitted  parties  upon  the  proper  assessments  and 
awards  of  damage,  or  assess  such  benefits  or  make  such  assess- 
ments for  construction  and  make  such  additional  assessments 
against  the  omitted  lands  and  corporations  and  award  such 
damages  as  shall  be  just,  and  report  the  facts  together  with 
such  assessments  and  awards,  to  the  court. 

2.  The  court  shall  thereupon,  by  order,  fix  a  time  and  place  of 
hearing  on  such  report  and  therein  specify  what  notice  shall 
be  given  to  the  o^vner  or  owners  of  said  lands  or  said  corpera- 
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tiou,  and  the  time  and  manner  of  serving  the  same.  The  owner 
of  said  lands  or  assessments  therein,  or  such  owner  or  corpora- 
tions affected,  may  file  a  verified  written  remonstrance  against 
the  confirmation  thereof  because  said  assessment  is  too  high  or 
the  award  of  damages  too  low,  which  remonstrance  shall  set 
forth  the  facts  on  which  remonstrance, ^eli^  ^DlW^fiNt^^ 
NMtion  137^—20  of  this  act  lit   Oi  V^     - 

3.  Said  remonstrance  shall  be  filed  with  the  clerk  of  the  court 
at  least  five  (5)  days  before  the  time  set  for  hearing  and  a 
co])y  thereof  shall  be  served  upon  the  attorney  for  the  com* 
iiiissioners  at  least  five  (5)  days  before  said  time  of  hearing. 
The  issues  arising  upon  such  report  and  remonstrance  shall  bi^ 
made  up  and  tried  as  provided  in  Section  1379 — 20  hereof.  II 
said  failure  to  assess  benefits,  assess  for  construction,  make  ad- 
«lilional  assessments  or  assess  for  repairs,  or  award  damages,  is 
brought  to  the  court's  attention  prior  to  the  confirmation  of 
the  report  in  which  the  failure  occurs,  the  court  shall  adjourn 
the  hearing  thereon  until  the  omitted  lands  and  corporations 
are  assessed  and  the  owners  of  such  lands  and  corporations  art 
^<rved  with  the  notice  which  the  court  may  order  served. 

4.  This  action  shall  be  retroactive  and  shall  apply  to  failures 
to  afisess  benefits,  failurest  o  assess  for  construction,  failures  to 
asM^  for  repair,  failure  to  make  additions,  assessments  ana 
fHihires  to  award  damages  occurring  in  any  drainage  district. 

Section  1379- — 81b*  1.  The  commissioners  may  borrow  money 
not  exceeding  the  amount  of  assessments  for  construction,  ad- 
^iitionai  assessments  and  assessments  for  repairs  unpaid  at  the 
time  of  borrowing,  for  the  construction  or  repair  of  any  work 
which  they  shall  be  authorized  to  construct  or  repair  or  for  the 
payment  of  any  indebtedness  they  may  have  lawfully  incurred, 
and  may  secure  the  same  by  notes,  or  bonds,  bearing  interest 
at  the  rate  not  to  exceed  six  per  cent  per  annum  and  not  run- 
ning beyond  one  year  after  tlie  last  installment  of  the  a«scsK- 
nunt  on  the  account  of  which  the  money  borrowed  shall  fall 
<ine,  which  notes  or  bonds  shall  not  be  held  to  make  the  con* 
missioners  personally  liable,  but  shall  constitute  a  lien  upon 
the  aasessmentd  for  the  repayment  of  the  principal  and  interest 
of  such  notes  and  bonds. 

2.  And  the  court  may,  on  the  petition  of  the  commissioners 
'Uthorize  them  to  refund  any  lawful  indebtedness  of  the  dis- 
^n^'t  by  taking  up  and  cancelling  all  of  its  outstanding  notes 
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and  bonds  as  fast  as  tliey  become  due  or  belore  if  the  lioldcrs 
tnereol  will  suneuaer  tue  same^  and  issue  in  lieu  thereof  new 
noies  or  bonus  oi  suen  oistnci,  payable  in  such  longer  time  as 
lue  court  snail  ueein  proper,  noi  to  execeu  in  tiic  aggregate 
me  amount  oi  ail  noies  ana  bonds  oi  tne  district  inen  outstand- 
ing and  tne  unpaid  accrued  interest  tnereon,  and  bearing  in- 
leiest  not  to  exceed  six  per  cent  per  annum. 

a,  -find  tne  coUrt  may,  on  tne  petition  of  the  commissioners, 
order  tnat  tne  codection  of  any  installment  of  assessments  be 
postponed  to  sucn  time  as  the  court  may  deem  proper  and  rea- 
sonable. 

4fc.  ine  court  may,  upon  the  petition  of  the  commissioners,  at 
any  time  after  the  organization  of  the  drainage  district,  and 
beiore  the  confirmation  of  the  report  levying  the  assessments 
tor  cost  of  construction,  enter  an  order  authorizing  said  com- 
missioners to  borrow  money  upon  the  note  or  notes  of  said 
drainage  district,  for  the  purpose  of  surveying  and  laying  out 
the  necessary  work  and  for  the  purpose  of  carrying  on  the  pro- 
ceedings, the  said  note  or  notes  not  to  run  for  more  than  one 
year  and  to  bear  interest  at  a  rate  of  not  exceeding  six  per  cent 
per  annum. 

Section  1379 — 31o.  In  all  cases  where  the  work  to  be  done  at 
any  time  under  the  direction  of  the  commissioners  shall  in  their 
opinion  cost  to  exceed  five  hundred  dollars  ($500),  the  same 
shall  be  let  to  the  lowest  responsible  bidder,  and  the  commis- 
sioners shall  advertise  for  sealed  bids  by  notice  published  in 
some  newspaper  published  in  the  county  in  which  the  petition 
is  filed,  and  may  advertise  in  one  or  more  newspapers  published 
elsewhere,  fl  there  be  no  newspapers  published  in  the  county 
in  which  the  petition  is  filed,  they  shall  advertise  in  some  news- 
papers published  in  an  adjoining  county,  w^hich  said  notice  shall 
particularly  set  forth  the  time  and  place  w^hen  and  where  the 
bids  advertised  for  w^U  be  opened,  the  kind  of  work  to  be  let 
and  the  terms  of  payment.  Said  commissioners  may  continue  the 
letting  from  time  to  time,  if  in  their  judgment  the  same  shall 
be  necessary,  and  shall  reserve  the  right  to  reject  any  and  all 
bids,  and  they  shall  not  during  their  term  of  ofiice  be  inter- 
ested directly  or  indirectly  in  any  contract  for  the  construction 
of  any  drain,  ditch,  levee  or  other  work  in  said  drainage  dis- 
trict, or  in  the  sale  of  materials  therefor,  or  in  the  wages  of,  or 
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supplies  of  men  or  teams  employed  on  any  such  work  in  said 
ilistricL 

Section  1379 — 31d.     The  net  damages  allowed  to  the  owners 
of   Jauds  shall  be  paid  or  tendered  before  the  commissioners, 
shall  be  authorized  to  enter  upon  the  lands,  for  damage  to  which 
the  award  is  made  for  the  construction  of  any  drains,  ditches  or 
Itfvees   proposed  thereon.  If  the  owner  is  unknown,  or  there 
>hall  be  a  contest  in  regard  to  the  ownership  of  the  lands,  or  the 
owner  will  not  receive  payment  or  there  exists  a  mortgage  or 
lien  against  the  same,  or  the  commissioners  cannot  for  any  other 
reason  safely  pay  him,  they  may  deposit  the  said  damage  with 
the   clerk  of  the  court  for  the  benefit  of  the  owner  or  parties 
interested,   to  be  paid  or  distributed  as  the  court  shall  direct, 
iiini  such  payment  shall  have  the  same  effect  as  the  tender  to 
and  acceptance  of  the  damages  awarded  by  the  true  owner  of 
the  land.      This  section  shall  not,  however,  prevent  said  com- 
missioners, their  agents,  servants  or  employes,  going  upon  said 
lajids  to  do  any  and  all  work  found  necessary  prior  to  making 
their   assessments  of  benefits  and  award  of  damages  and  the 
tri^  of  their  report  thereof. 

Section  1379 — 31e.     1.  When  any  person  or  persons  owning 
lands  within  the  district,  which  have  been  assessed  for  cost  of 
•-instruction  of  any  ditch  or  drain,  shall  present  to  the  com- 
missioners of  any  organized  drainage  district  an  affidavit  satis- 
fving  such  commissioners,  that  he,  or  tliey,  own  real  estate  of 
such  character  (describing  the  same)  within  said  drainage  dis- 
trict, and  that  the  same  has  been  assessed  for  construction  and 
i.«:feds  drainag'e  and  is  shut  off  from  access  to  any  drain  of  said 
district;    (or  that,  by  reason  of  the  slope  of  tlie  land  it  is  im- 
practical  for  him  or  them  to  drain  said  real  estate  to  any  such 
drain)    without    crossing  the  lands  of  other  owners,  and  that 
lie   or  thev    cannot  purchase  from  the  owner  or  owners  of  tht 
l-.uth,  lying  between  his  or  their  lands  and  such  drain,  to  which 
jii-  or  their  land  must  be  drained,  a  right  of  way  for  a  private 
•i'-ain  thereto    over  or  along  or  through  the  lands  or  such  other 
"Hueffi  along    a    practicable  route,   or  that  said  right  of  way 
ot  be  purchased  except  at  an  exhorbitant  price,  stating  the 
'       -f     rice   for   -which  the  same  can  be  purchased,  and  asking 
?  lin   be   laid  out  from  affiant's  lands  to  such  drain,  the 

-^-cir^Tiers  shall  fix  a  time  and  place  of  hearing  upon 
said  rommifesioriex  i  %      ., 

tion     a-"^  withm  thirty  days  after  the  fihiig  of  snul 
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aflSdavits,  shall  give  notice  of  the  time  and  place  of  meeting 
therefor,  by  posting  notice  thereof  in  three  public  places  in 
said  draining  district  at  least  ten  days  before  the  time  fixed 
for  hearing  therou,  and  by  serving  said  notice  at  least  five  days 
before  such  hearing  on  the  occupants  of  all  lands  through  or 
along  whicli  such  drain  may  pass,  and  upon  the  owners  of  said 
lands,  if  such  owners  reside  within  the  district. 

2.  Such  notice  shall  be  served  personally  or  by  leaving  a  copy 
thereof  at  the  usual  place  of  abode  of  each  occupant,  and  each 
owner  of  said  lands  residing  in  said  district,  across,  through 
or  along  which  lands  it  is  i)roposod  to  lay  out  such  drain. 

3.  At  the  time  and  place  fixed  by  said  notice  said  commis- 
sioners shall  meet,  and  if  the  facts  set  out  in  said  application 
are  true  and  they  decide  that  a  drain  is  necessaiy,  they  shall  by 
order  lay  out  said  drain  as  a  i)ublic  drain,  and  shall  assess 
the  benefits  which  said  drain  will  be  to  the  lands  across  or  along 
which  the  same  shall  be  laid,  and  other  lands  in  the  district 
benefited  therol)y,  and  determine  and  award  the  damages  to 
said  several  tracts  by  reason  of  the  construction  of  said  drain 
and  assess  the  cost  of  said  drniii  to  the  benefited  lands. 

4.  Said  assessments,  determination  and  award  shall  be  in 
writing,  and  shall  specify  the  benefits  or  damages  which  they 
determine  that  said  drain  will  cause  to  said  several  tracts  of 
lands,  and  each  assessment  therein,  across  or  along  which  the 
same  shall  be  laid  out.  Said  order,  assessment  and  determinh- 
tion  they  shall  file  and  record  in  their  office. 

5.  Said  applicants  shall  can.se  notice  of  said  assessment  and 
determination  to  be  served  upon  each  occupant  of  assessed  lana 
and  lands  acrcjss  or  along  which  said  drain  shal  be  laid,  and 
upon  each  owner  who  resides  in  said  district,  in  the  same  man- 
ner as  the  i)revious  notice  is  herein  recpiired  to  be  served,  within 
ten  days  after  the  making  of  said  order  laying  out  the  said 
drain 

().  The  order  laying  out  said  drain  shall  describe  the  same 
by  describing  the  line  along  which  the  same  shall  be  laid,  and 
give  the  slope  of  sides  of  the  same,  grades,  depths  and  width 
8.  Written  |)ro()f  of  the  service  of  said  several  notices  shall 
7.  Said  orders  shall  ))e  final  unless  appealed  from  to  the  cir- 
cuit court  having  jurisdiction  of  the  district,  within  thirty  days 
after  the  serving  of  said  last  notice. 
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?<.  Writt*^n  proof  of  the  son'ice  of  Haid  several  iiotiees  shall 
l-e  filetl  in  the  office  of  the  clerk  of  said  court. 

9.  A  copy  of  said  order  shall  be  filed  in  the  offiee  of  the 
<-lerk  of  the  court  within  thirty  days  after  the  said  order  is 
made. 

1(K  Said  commissioners  shall  determine  the  cost  of  the  said 
drain;  which  cost  shall  include  the  damages  awarded  to  the 
propertes  throuprh  or  along  which  said  drain  shall  be  laid,  to- 
ir*'ther  with  cost  of  cimstrueting  the  same,  and  all  preliminary 
i:i)sts  necessary  to  the  laying  out  of  the  same,  together  with 
the  filing  fees  of  the  register  of  deeds. 

11.  AVithin  eight  nnmths  after  the  time  for  appeal  from  the 
urder  laying  out  said  drain  is  ])ast,  the  owner  or  owners  filing 
*^aid  affidiuit  shall  dep<^it  with  said  commissioners  the  cost  of 
such  drain  as  hy  them  determined,  whereupcm  said  commis- 
.sioners  shall  construct  said  drain,  and  the  same  shall  become  a 
public  drain  and  part  of  the  system  of  drains  of  said  drainage 
district. 

12.  In  ca>e  the  asses»sment  of  benefits  against  the  lands  or 
f  liv  easement  or  interest  therein,  across  or  along  which  said  drain 
>  laid,  shall  exceed  the  damages  thereto  and  no  appeal  is  tfiken 
from  the  said  determination  of  said  commissioners  (or  on  appeal 
]  i-nefits  are  confirmed)  and  said  cost  of  ?aid  drains  is  deposited 
nith  said  commissioners  as  herein  required,  said  commissioners 
>f:a]l  asse^:s  against  the  land  and  easements  benefited  the  cost  of 
-aid  drain  in  proj^ortic  n  to  the  benefits  assessed  and  shall  fde 
with  the  register  of  deeds  of  said  county  a  certified  statement  of 
iheir  order  laying  out  said  drain  of  such  assessments  for  the  cost 
y>\  said  drain,  and  the  land  against  which  tlie  same  are  assessed, 
-•4tinff  doHn  to  each  tract  the  sum  a>-sessed  against  the  same, 
and  the  r^^gister  of  deeds  shall  record  the  sanu|.  and  tliereupjn 
vaid  assc'^-snients  for  the  cost  of  said  drain,  shall  become  liens 
•ipon  said  .^-everal  juireels,  tracts  and  easements  of  said  lands 
against  which  they  are  assessed. 

18.  VulesH  said  aspcssments  for  construction  for  tlie  cost  of 
^aid  draifl  are  paid  to  :^aid  commissioneis  within  one  year  from 
ty  ittHkiiiir  of  said  order,  they  shall  certify  the  same  to  the  clerlv 
•'f.said  town,  th«'*  s'ame  as  an  original  asse^suK^it,  to  be  collected 
a<  are  utJier  «.-s<?s8rnents  agamst  said  lands,  l)y  pla(4ng  the 
Mifl.^  upon  the  tax  roll  of  said  town. 
14   When    collected  and  paid  to  said  commissions,  said  com- 
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niissioners  sliall  pay  the  same  to  the  party  or  parties  who  paid 
for  tlie  coiistructicjii  of  said  drain,  his  or  their  lieirs,  personal 
representatives  or  assigns,  in  tlie  j)roportion  in  which  said  party 
or  parties  originally  paid  the  same. 

15.  In  case  two  or  more  persons  file  said  affidavit  asking  for 
a  drain  to  be  used  by  them  in  common,  the  cost  of  said  dcnn 
shall  be  apportioned  to  said  owners  in  proportion  to  the  assess- 
ment of  benefits  then  in  force  against  their  lands  benefited 
thereby. 

IG.  When  practicable,  said  drains  herein  provided  for  shJl 
be  laid  out  and  constructed  on  the  side  of  the  public  highways. 

Section  1379 — 31f.  1.  Whenever  owners  of  land  contiguous 
to  any  drainage  districts  formed  under  thes3  pre  isions  may  f'«*- 
sire  to  be  admitted  to  the  benefits  of  said  district,  they  shall  file 
in  the  office  of  the  clerk  of  the  court  having  jurisdiction  of 
such  district,  a  petition  signed  by  more  than  one  half  of  the 
adult  owTiers  of  lands  in  said  territory,  which  said  signers  shall 
represent  more  than  one-third  of  the  lands  in  said  proposed  ex- 
tension or  addition,  or  signed  by  the  owners  of  more  than  one- 
half  of  the  lands  in  paid  new  territory,  together  with  a  descrip- 
tion of  the  lands  which  they  desire  admitted  to  said  district, 
and  the  names  of  the  owTiers  so  far  as  the  same  are  known  or 
can  be  ascertained,  with  a  plat  showing  the  original  district  and 
proposed  new  territory. 

2.  Upon  the  filing  of  such  petition,  the  court  or  judge  thereof 
shall  by  order  i\x  a  time  and  place  of  hearing  thereon  before  the 
court  at  some  general  or  special  term  or  before  the  presiding 
judge  thereof,  and  direct  that  notice  of  the  time  and  place  of 
such  hearing  be  served  upon  all  of  the  ow^ners  of  such  lands  as 
are  sought  to  be  admitted  to  the  benefits  of  said  district,  in  the 
same  manner  that  notice  is  required  to  be  served  on  land  owners 
by  section  two  of  this  act. 

3.  At  the  time  and  place  fixed  for  a  hearing  on  said  petition^ 
any  interested  party  may  appear  and  contest  the  prayer  of  the 
petition,  (1)  because  insufficient  in  form  or  substance;  (2) 
because  it  has  not  the  required  number  of  signers.  The  same 
proofs  or  ovMiership  may  be  accepted  as  provided  in  section  four 
hereof. 

4.  If  the  court  or  judge  shall  find  said  petition  insufficient  in 
form  or  substance,  the  same  may  be  amended.    If  the  court  shall 
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find  that  the  petition,  including  all  copies  thereof  filed  prior 

to  hearing  thereon,  has  not  the  required  number  of  signers,  the 

|:<'tition  shall   le   dismissred-  and   judgment   for   costs    entered 

a^rainst    the  petitioners.     But  if  the  court  or  judge  finds  the 

P«»Ution  is  in  substance  sufficimt,  or  if  it  is  amended  so  that  it 

i>  in  substance  suflicient,  and  also  finds  that  it  has  sufficient 

ijiuiiher  of  signers,  the  court  or  judge  shall  make  such  findings 

in  writing  and  refer  the  petition  to  the  commissioners  of  the  dis- 

frif-t  to  uLieh  it  is  sought  to  admit  the  new  territory.     Said 

hi'Hring  may  he  adjourned  to  obtain  other  signers,  serve  notice 

•  n  uns^'ned  land  owners,  or  for  other  good  cause. 

i>.  Said  commissioners  shall,  as  soon  as  possiU'e  after  said  peti- 
ti«>n  is  referred  to  them,  examine  said  lands  and  make  report  on 
them  to  the  court: 

(I)  Whether  the  public  health  will  be  promoted  by  the  pro- 
iMjsetl  work. 

''2)  Whether  the  public  wilfare  will  be  promoted  by  the  pro- 
posed work :  and 

{'V)  Whether  the  benefits  will  exceed  the  damages  and  cost  of 
'onstniction  of  the  proposed  work. 

6.  Said  commissioners  shall  as  soon  as  possible,  file  said  re- 
port with  the  court.  Similar  notice  shall  be  given  thereon,  simi- 
lar proceedings  and  hearings  had  thereon  and  similar  findings 
uiade  thereon  as  on  the  preliminary  report  provided  for  in  sec- 
lioQs  six  and  seven  hereof.  If  the  court  shall  find  that  the  public 
l*alth  or  welfare  will  be  promoted  by  the  proposed  work  and 
^liat  tlie  benefits  will  exceed  the  damages  and  cost  of  construc- 
'i'in,  the  court  shall  make  written  findings  of  those  facts  and  or- 
'l*r  that  said  lands,  or  so  much  thereof  as  the  court  shall  direct, 
f^^  admitted  to  the  benefits  of  the  original  drainage  district,  and 
it  shall  thereafter  be  a  part  of  the  original  drainage  district,  and 
tli-'  lands  therein  shall  thereafter  be  chargeable  with  assessments 
I'T  the  preservation,  repair  and  maintenance  of  the  works  in 
^aid  district  in  the  same  manner  as  are  the  lands  in  the  original 
'listrict. 

7.  After  the  confirmation  of  said  preliminary  report,  said  com- 
missioners shall  proceed  substantially  as  provided  in  section 
•iirht  thereof.  In  fixing  the  first  assessment  for  construction 
•n  such  new  terrtiory,  the  commissioners  shall,  in  addition  to  the 
'•'^  of  whatever  work  must  necessarily  be  done  therein,  to  place 
^'\f'h  lands  on  the  same  footing  as  to  drainage  facilities  as  that 
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enjoyed  by  the  lands  in  the  original  district,  assess  thereon  such 
further  sum  as  will  make  the  amount  to  be  paid  on  account  ot 
each  acre  of  said  lands  in  said  new  territory  equal  to  the  amount 
paid  for  the  original  drainage  work  of  the  same  kind  on  account 
of  each  acre  of  the  original  drainage  district  similarly  situated. 
If  no  land  in  said  district  is  similarly  situated,  they  shall  assess 
thereon  such  further  sum  as  shall  be  equitable,  which  shall  be 
apportioned  upon  the  benefits  to  such  lands  in  all  cases.  The 
additional  amount  so  received  shall  be  held  by  the  commissioners 
for  the  benefit  of  the  entire  drainage  district. 

8.  Upon  filing  the  report  assessing  benefits,  assessing  for  con- 
struction and  awarding  damages  in  the  matter  of  such  addi- 
tion, the  same  notice  shall  be  served  and  proceedings  had  as  in 
case  of  the  report  in  an  original  district  assessing  benefits,  as- 
sessing for  construction  and  awarding  damages. 

9.  The  several  orders  confirming  said  reports  shall  be  final 
and  conclusive  unless  appealed  from  to  the  supreme  court  within 
thirty  days  after  the  rendering  and  entry  thereof. 

10.  The  provisions  of  this  section  shall,  apply  to  proceedings 
now  pending  for  the  additicn  of  new^  territory  icy  any  drainage 
district,  unleas  the  court  order  such  proceedings  or  proceed  un- 
der Section' 1379— 88  of  the  statutes  of  1898  until  completed. 

Section  1379 — 31  g.  1.  Whenever  any  lands  outside  of  a 
drainage  district  are  receiving  the  benefits  of  the  drains  of  said 
district,  by  direct  or  indirect,  natural  or  artificial  connection 
therewith,  the  commissioners  of  said  district  may  report  such 
facts  to  the  court  and  ask  that  said  lands,  describing  them,  be 
brought  into  said  district  and  assessed  for  the  benefits  by  them 
received  from  the  drains,  ditches  or  levees  of  said  district. 

2.  Upon  the  filing  of  said  report,  the  court  shall  order  the 
owners  of  such  lands  to  be  notified  of  the  filing  of  said  report 
and  the  contents  thereof,  and  shall  require  such  owners  to  show 
cause  at  a  time  and  place  therein  fixed,  not  less  than  twenty  days 
thereafter,  why  their  said  lands  should  not  be  brought  into  said 
district  and  asses^sed  for  said  benefits. 

3.  At  the  time  and  place  fixed  for  hearing  said  report,  any 
of  said  land  o^Tiers  may  appear  and  remonstrate  against  the 
confirmation  of  said  report.  All  remonstrances  shall  be  in 
writing,  verified  and  shall  set  forth  the  facts  on  which  they  are 
based.  All  issues  arising  on  said  report  shall  be  tried  by  the 
court  without  a  jury. 
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4.  If  the  court  shall  find  that  said  lands  or  any  of  them  are 
r^'ieiviDg  the  benefits  of  any  such  drain,  ditch  or  levee,  the  court 
shall  so  find  in  writing  and  shall  order  said  lands  to  be  annexed 
to  and  made  a  part  of  said  district,  and  benefits  to  be  assessed 
airainst  the  same  by  the  commissioners  of  said  district. 

5.  Said  order  shall  be  final  and  conclusive  unless  appealed 
from  to  the  supreme  court  within  thirty  days  from  the  date  of 
'riitry  thereof. 

^.  Said  commissioners  sball,  after  the  time  for  appeal  is  past, 
u-N^e^s  against  each  parcel,  tract  and  easement  of  and  in  said 
auiiexed  lands,  reasonable  aud  just  benefits,  and  shall  assess 
mmt  said  lands  for  construction  and  repairs  such  sum  as  shall 
U  just.  If  lands  similarly  situated  shall  be  assessed  a  like  sum 
•if  benefits  and  damages  as  said  lands  in  the  said  district  to  which 
they  are  sought  to  te  annexed,  and  a  sum  for  construction  of 
■aid  work  which  shall  be  equal  to  all  sums  assessed  for  the  com- 
I'l'te  construction  of  the  drainage  system  in  the  district  to  which 
they  are  sought  to  be  annexed  against  lands  having  the  same  as- 

•  ^slllent  of  benefits  in  said  district. 

T.  The  commissioners  shall  file  their  said  report  and  assess- 
nj'nts  in  court  The  court  shall  by  order  require  said  owners 
to  show  cause  at  a  time  and  place  therein  fixed,  not  less  than 
twenty  days  after  the  services  of  said  order,  why  said  report  and 
HS'^^s.sments  should  not  be  confirmed.  And  on  the  hearing  of 
"aid  order  to  show  cause,  if  a  jury  trial  is  demanded,  the  court 
ibll  frame  issues  on  benefit?  and  damages  and  empanel  a  jury 
"r  adjourn  the-  hearing  thereon  until  some  term  of  court  when 
a  jury  is  in  attendance  and  take  the  verdict  of  a  jury  on  such 
i-^ues.  All  other  issues  arising  on  said  report  shall  be  tried  by 
tbt^  court.  The  court  shall  order  all  necessary  amendments  of 
>iiid  report  and  make  written  findings  of  fact,  and  when  said 
r^^I^ort  is  amended  shall  by  order  confirm  the  same. 

^•tion  1379 — 31  h.  1.  In  all  pro(*>eedings  in  this  act  provided 
'fT.  the  court  shall  appoint  some  reputable  attorney  a^s  guardian 
^d  litem  to  represent  all  infants  and  incompetent  persons  in- 
terested in  said  proposed  work.  In  case  the  interest's  of  such  in- 
fants or  incompetents  shall  appear  to  the  court  to  be  adverse  to 
'*»'*h  other,  the  court  shall  appoint  as  many  different  attorneys 
to  he  guardian  ad  litem  as  the  circumstances  of  the  cjisc  may  re- 

lUire.  " '     "  i 

2.  The  attorneys  so  appointed  shall  appear  for  and  represent 
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their  wards  in  all  matters  connected  with  said  proceedings  and 
shall  be  paid  such  sum  as  the  court  may  fix  out  of  the  moneys 
in  the  hands  of  the  commissioners. 

c.  In  case  of  failure  to  serve  notice  upon  an  infant  or  in- 
competent, or  assess  his  or  her  lauds  or  award  them  damages 
in  the  first  instance,  said  infant  or  incompetent  may  he  brought 
into  the  court  under  the  various  curative  sections  of  this  act,  a 
guardian  ad  litem  appointed  and  the  same  proceedings  had  as 
in  case  of  a  competent  person. 

4.  In  case  of  failure  to  appoint  a  guardian  ad  litem  for  any 
interested  infant  or  incompetent  person  in  the  first  mstance 
upon  that  fact  becoming  known  to  the  court  either  before  or 
after  the  hearing  the  court  may  order  the  infant  or  incompetent 
served  with  proper  notice,  a  guardian  ad  litem  jappointed,  and 
proceed  as  if  a  guardian  ad  litem  has  been  appointed  in  the 
first  instance,  and  if  judgment  be  already  rendered,  may  order 
the  infant  or  incompetent  and  his  guardiau  ad  litem  to  show 
cause  why  the  lands  of  said  infant  or  incompetent  should  not 
be  bound  by  all  orders,  findings,  and  judgments  theretofore 
made  in  said  matter. 

Section  1379 — 31  i.  The  lands  embraced  in  any  such  drain- 
age district  shall  be  liable  for  any  and  all  damages  that  result 
to  lands  lying  outside  of  its  boundaries  because  of  the  work  done 
in  said  district.  The  word  *' damages''  in  this  section  shall  be 
construed  to  mean  such  damages  and  only  such  damages  as 
could  be  recovered  against  natural  persons  for  life  injury,  re- 
sulting fiom  life  work.  Sucli  damages  may  be  agreed  upon  be- 
tween the  commissioners  and  the  damaged  party  subject  to  the 
approval  of  the  court,  or  may  be  recovered  in  any  action  at  law. 

Section  1379 — 31  j.  The  boundaries  of  such  drainage  district 
shall  in  no  manner  conflict  with  any  other  drainage  district 
above  it  or  below  it,  and  if  through  the  construction  of  any  pro- 
posed ditch,  drain  or  levee  increased  cost  shall  be  entailed  upon 
a  lower  district  in  providing  means^  to  carry  off  the  water  or 
remove  the  sediment  flowing  from  the  higher  district,  the  lands 
in  the  higher  district  shall  lie  lial)le  for  such  increased  cost.  The 
amount  of  such  increased  cost  may  be  agreed  upon  between  tlie 
comnvissioners  of  said  district.s  sul)je(.'t  to  the  approval  of  th»» 
court,  or  may  l»e  recovered  in  an  action  at  hiw  between  said  dis- 
tricts. 

Section  1379 — 31k.     1.  In  case  any  tract  of  land  in  a  drain- 
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aire  district  assessed  for  benefits  as  a  single  tract  is  divided  in 
o^mership,  the  commissioners  of  said  drainage  district  shall  ap- 
fHirtion  the  sum  to  be  collected  in  any  year  thereafter  for  con- 
struction, additional  assessments  or  repair  against  said  tract,  in 
Mi'-h  manner  as  shall  be  just  and  equitable  between  the  several 
divisions  of  the  xiivided  tract. 

2.  In  case  of  easements  granted  in  any  tract  of  land,  when 
>:i.*h  easemeut  shall  bear  any  portion  of  said  assessment  for  con- 
struction, repair  or  additional  assessment,  the  commissioners 
>hall  each  year  apportion  the  amount  of  said  asses^sment  to  be 
i-i^Ih'cted  that  year  justly  between  the  owner  of  the  dominant 
diiil  ser^d^rnt  estates. 

Ser-tioii  1379 — 31L.  Any  commi»ssioner  may  resign  to  the 
"»nrt  having  jurisdiction  over  his  district,  and  said  court  may 
iv'vpt  his  resignation  and  appoint  his  successor,  who  shall  serve 
"lit  the  unexpired  term  of  the  resigned  commissioner  and  until 
Lis  successor  is  appointed  and  qualified.  The  court  shall  by  ap- 
;«>intment  fill  all  vacancies  in  said  commission,  however,  oc- 
"urring. 

Sw'tion  1379 — 31m.  1.  The  court  shall  at  all  times  have 
Mil^ervision  of  said  commissioners,  and  may  at  any  time  require 
ti:»'m  to  make  a  report  on  any  matter  or  matters  connected  with 
t'uMr  duties  as  commissioners,  and  after  due  hearing  may  re- 
iiii'vo  from  officii  any  or  all  of  said  commissioners  for  neglect 
"f  duty  or  malfeasance  in  office  or  for  other  good  cause.  The 
' 'iirt  or  presiding  judge  may  at  any  time  require  the  commis- 
si'iiers  to  give  new  bonds  to  the  clerk  of  the  court  and  may  fix 
*}m'  amount  thereof,  and  said  bonds  shall  be  submitted  to  the 
"'mrt  or  the  presiding  judge  thereof  for  approval. 

2.  The  court  shall  at  all  times  have  supervision  over  all  niat- 
*  r  pertaining  to  drainage  districts  and  may  make  such  orders 
^vith  respect  to  all  matters  pertaining  to  the  carrying  on  of 
tin.*  work  of  said  district  or  shall  be  for  the  best  interest  of  said 
•ii'^triet,  and  for  that  purpose  may,  at  any  time,  permit  or  re- 
quire, as  the  circumstances  may  demand,  the  bringing  in  of 
h*^\v  parties  upon  such  terms  as  shall  be  just,  with  like  force 
dii«l  effect  as  if  they  were  original  parties  to  said  proceedings; 
ftNil  the  rules  of  equity  practice  shall  apply  to  all  ])ro(*ecdin'xs 
^.a<l  under  this  act,  and  the  court  sliall  have  the  eciuitable 
^uiH-rvi^^ion    over    all    matters    pertaining    to    drainage    district 
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proceedings,  with  like  force  and  effect  as  if    said    proceeding 
were  a  case  of  equity. 

3.  Any  person  owning  land  contiguous  to  the  boundaries  of 
any  drainage  district  may  at  any  time  make  application  to 
the  court  to  have  said  land  included  in  said  drainage  district, 
and  the  court  may,  after  due  notice  of  said  application,  make 
an  order  adding  said  land  to  said  district,  with  like  force  and 
eft'ect  as  if  the  same  had  been  included  in  the  original  petition 
or  the  preliminary  report  of  the  commissioners,  and  said  lands 
shall  be  admitted  in  said  drainage  district  upon  the  payment 
by  the  person  ow-ning  the  same  to  the  funds  ot  said  drainage 
district  of  such  sum  as  the  court  may  require,  which  sura  shall 
be  a  lien  upon  said  lands  and  shall  be  collected  in  the  same 
manner  as  assessments  for  benefits. 

Section  1379 — 31n.  Where  drainage  districts  are  in  pro- 
cess of  organization  under  the  statutes  as  they  have  heretoforr; 
existed,  said  organization  shall  be  perfected  under  the  laws 
as  they  heretofore  existed,  unless  the  court  otherwise  order. 
but  after  said  organization  is  completed  and  corporate  author- 
ities acquired  luidcr  said  statutes,  all  further  proceedings 
shall  be  had  under  this  act  where  there  is  any  section  of  this 
act  to  apply  to  such  proceedings.  All  drainage  districts  here- 
tofore organized  under  sections  of  law^  hereby  reppealed,  shall, 
after  the  passage  hereof,  be  governed  by  this  act;  but  nothing 
herein  contained  shall  in  any  way  Hinder  more  difficult  qf  col- 
lection any  bonds  or  notes  by  said  districts  issued,  or  impair 
the  obligation  of  an^^  contract  made  in  behalf  of  said  dis- 
trict. 

Section  1371)— 31o. — Whenever  any  assessment  is  made  and 
confirmed  against  any  city,  village  or  town,  the  sum  to  be  paid 
l)y  said  city,  village  or  town  shall  l.e  by  the  clerk  of  the  court, 
at  the  request  of  the  commissioners,  certified  to  the  clerk  of 
said  city,  village  or  town,  and  l)y  said  clerk  placed  upon  the 
next  tax  roll  of  said  city,  village  or  town  amo^^g  and  as  a  part 
of  the  taxes  to  be  collected  that  year,  provided  that  whenever 
the  sum  assessed  for  construction  or  additional  assessment 
against  any  city,  villagt*  or  town  ex<*ecds  (me  per  centum  of 
the  assessed  value  of  th(*  property  in  said  city,  village  or 
town  for  the  last  [)revious  assessment  for  taxation,  as  by  its 
assessor  and  board  of  review  fixed,  the  court  shall,  by  order. 
direet  that  said  assessment  for  construction  against  said  city. 
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village  or  town  to  bv)  paid  in  installments.  Said  installments, 
except  the  last,  shall  each  be  one  per  cent  of  the  assessed 
value  of  the  city,  village  or  town  for  the  year  of  collection, 
but  not  less  in  any  year  than  one  per  cent  of  the  assessed 
value  of  said  city,  village  or  town  for  the  year  on  which 
said  first  installment  is  computed,  and  each  installment  shall 
li»^ar  interest  at  the  rate  of  six  per  cent  per  annum  from 
the  date  of  the  entry  of  the  order  of  confirmation,  interest 
payable  annually. 

Section  1397 — 31p.  Each  and  every  sum  assessed  for  con- 
struction, for  additional  assessment  or  for  repairs  against 
any  land  or  against  any  corporation,  as  soon  as  such  assess- 
ment is  confirmed  by  the  court,  shall  be  and  is  declared  to  be 
a  judgment  of  the  circuit  court  in  favor  of  said  drainage  dis- 
trict and  against  said  land  corporation,  and  unless  some  other 
method  of  collection  is  herein  provided  shall  be  collected  in 
the  same  manner  as  any  other  money  judgment  is  collected, 
provided  that  whenc;ver  said  assessment  is  a  lien  upon  land 
it  shall  only  be  collected  out  of  said  laud  on  which  it  is  a 
lien. 

Section  1379 — 31q.  The  commissioners  shall  in  the  first  in- 
stance construct  all  bridges  and  grades  on  highways  that  exist 
af-russ  their  drains,  ditches  or  levees  prior  to  or  at  the  time 
of  the  construction  of  their  drains,  ditches  or  levees.  The 
town  in  which  auy  drain,  ditch  or  levee  shall  be  crossed  by 
any  highway  constructed  afterward  sluUl  build  all  necesary 
bridges  and  grades.  Said  town  shall  maintain  and  repair  all 
bridges  and  grades  made  necessary  by  any  drain,  ditch  or  levee 
(lug  or  constructed  by  the  commissioners  of  any  drainage 
district  to  which  tliis  act  shall  apply. 

Section  1379 — 31r.  C(Mnm;issi oners  of  drainage  districts 
are  hereby  declared  to  be  public  officers.  The  presumption 
-^all  be  in  favor  of  the  regularity  and  validity  of  all  theii 
"fficial  acts.  Whenever  any  report  of  the  com  in  issi  oners  of 
any  drainage  district  or  any  part  of  any  such  report  is  con- 
t^ted,  remonstrated  against  or  called  in  question,  tlie  ])ur(len 
•»f  proof  shall  rest  upon  the  contestant,  renionstraiit  or  ques- 
tioner. 

Action  1379 — 31s.     1.  In  ease  of  failure  to  serve  anv  notice 

•f  any  proceeding  or  hearing  in  this  act  provided  for,  upon  any 

P'Tson  or  corporation,  such   person   or  corporation   may   aj)- 
8 


114  Watkr  Powers,  Forestry,  and  Drainage. 

pear  in  court  and  waive  such  defect  of  service,  or  may  waive 
it  by  filing  in  court  or  delivering  to  the  commissioners  of  the 
drainage  district  to  be  filed  in  court  a  written  waiver  of  such. 
defect,  in  which  waiver  said  defect  shall  be  described;  whicli 
waivfer  shall  be  sijrned  by  such  party  and  witnessed  and. 
acknowledged  before  a  proper  officer  having  power  to  make 
acknowledgements  of  deeds. 

2.  In  case  of  a  city  the  mayor  or  clerk,  by  direction  of  the 
city  council,  shall  execute  and  acknowledge  said  waiver;  in 
case  of  a  village  the  president  and  clerk,  by  direction  of  the 
village  trustees  shall  execute  and  acknowledge  said  waiver ; 
in  case  of  town  board  a  majority  of  the  same  shall  execute 
and  acknowledge  suid  w-aiver.  When  said  waiver  is  filed  in 
court,  it  shall  have  the  same  effect  as  due  service  upon  said 
omitted  party  would  have  had  in  the  first  instance. 

3.  In  case  of  omission  to  assess  any  corporation  or  laud  that 
should  be  assessed  for  benefits,  or  construction,  or  repair,  or 
additional  assessment,  or  to  award  damages,  said  omitted 
party  and  the  owner  of  omitted  land  may  in  writing  agree 
w-ith  the  commissioner  of  said  district  what  the  assessment 
should  be  against  the  land,  or  against  said  corporation,  or  what 
said  damages  should  be,  and  such  agreement  shall  be  acknow^l- 
edged  and  witnesed  as  provided  above  for  waivers,  and  be 
filed  in  the  court  a)id  recorded  in  the  office  of  the  register  of 
deeds  of  the  countv  in  which  said  lands  lie. 

w 

4.  The  provisions  of  this  section  shall  be  retroactive  and 
apply  to  drainage  districts  heretofore  organized,  and  those 
now  in  process  of  organization  as  well  as  to  districts  organized 
under  this  act. 

Section  1379 — It.  1.  When  any  assessment  for  construction, 
or  additional  assessment,  or  any  installment  thereof,  or  any 
assessment  for  repafvs  shall  have  been  fully  paid,  on  demand 
of  any  interested  party  and  presentation  of  a  receipt  showing 
that  said  assessment  or  installment  has  been  paid,  said  cora- 
misioners  shall,  in  Avriting,  under  seal  of  tlieir  said  drainage  dis- 
trict, satisfy  the  lien  of  said  assessment.  Said  satisfaction 
shall  be  witnessed  and  acknowledged  so  as  to  entitle  it  to 
record  and  be  recorded  in  the  office  of  the  reikis ter  of  deeds 
of  the  county  in  which  said  lands  or  any  of  them  lie. 

2.  Said  commissi '»nors  shall  keep  in  their  office  a  complete 
record  of  the  assessed  lands  and  the  assessments  against  the 
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same  and  shall  on  said  record  mark  ''paid"  any  and  all  assess- 
ments and  installments  that  are  paid,  whether  to  them  or  to 
the  town  treasurer  or  county  treasurer. 

Section  1379 — 31u.  1.  Whenever  the  commisioners  of  any 
drainage  district  organized  under  thenlavA  ^OV^E)^N^^' 
having  at  least  eight  miles  of  open  ditches,  drains  or  iBVees 
within  its  boundaries,  file  in  the  office  of  the  clerk  of  the  cir- 
cuit court  of  the  county  having  jurisdiction  of  such  drainage 
district,  a  petition  setting  forth:  (a)  that  it  is  necessary  to 
make  annual  repairs  to  said  ditches,  drains  or  levees  in  order 
lo  properly  maintain  them ;  (b)  that  in  order  to  make  such  re- 
pairs, certain  machinery  and  appliances  are  necessary,  si3eci- 
fying  what  machinery  is  best  adapted;  (c)  that  it  will  be  more 
economical  for  the  district  to  own  the  necessary  machinery 
and  appliances  and  to  do  the  work  itself  than  to  have  it  done 
under  contract;  (d)  and  praying  that  the  commissioners  of 
such  drainage  distiict  be  authorized  by  order  of  the  court 
to  purchase,  operate  and  maintain  such  machinery,  dredges 
and  other  appliances  which  may  be  necessary  to  keep  in  repair 
the  ditches,  drains  or  levees  within  their  drainage  district, 
and  to  employ  labor,  and  do  all  other  things  necessary  to  be 
done  in  order  to  satisfactorily  operate  said  machinery  and 
appliances,  the  comt  shall  make  and  enter  an  order  fixing  the 
time  and  place  of  hearing  upon  said  petition. 

2.  The  clerk  of  said  court  shall  give  notice  of  the  time 
and  place  of  hearing  upon  said  petition  to  all  persons  inter- 
♦^ted,  by  publishing  a  notice  thereof,  setting  forth  briefly 
the  filing  of  said  petition  and  the  relief  prayed  for,  to^retlier 
with  the  time  and  place  of  hearing  thereon,  for  three  suc- 
cessive weeks,  in  one  newspaper  published  in  each  county 
in  which  any  lands  of  said  district  are  situated. 

3.  At  the  time  of  said  hearing,  all  persons  owning  lands 
within  the  drainage  district  may  appear  and  contest  the  al- 
legation set  forth  iv  said -petition,  and  the  court  shall  hear  all 
proofs  offered,  both  for  and  against  the  same,  and  shall  make 
and   enter    findings  thereon. 

4.  If  the  court  shall  find  that  it  will  not  be  economical,  or  that 
it  is  not  for  the  best  interests  of  the  district  to  own  the  nocos- 
«iary  machinery  and  to  do  the  work  itself  than  it  liavo  it  done 
under  contract,  the'i  said  petition  shall  be  dismissed  nnd  Hie 
tosts  of  the  proceeding  paid  out  of  the  general  funds  of  the 
district. 
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5.  If  the  court  shall  find  that  it  will  be  more  economical 
for  the  distiict  to  own  the  necessary  machinery  and  to  do  the 
work  itself  than  to  have  it  done  under  contract,  it  shall  enter 
an  order  authirizing  and  empowering  the  commission  of  the 
district  to  purchase,  operate  and  maintain  any  machinery, 
dredges  or  other  appliances  which  may  be  necessary  to  keep 
in  repair  the  ditches,  drains  or  levees  within  their  drainage 
district,  and  to  employ  labor  and  to  do  all  other  things  neces- 
sary to  be  done  in  order  to  satisfactorily  operate  said  ma- 
chinery and  appliances. 

6.  If  there  is  no  money  in  the  hands  of  the  commissioners 
with  which  to  pay  for  the  machinery  so  authorized  to  be  pur- 
chased, the  commissioners  shall  levy  an  additional  assessment 
in  all  the  assessable  lands  in  said  district,  based  on  the  last 
assessment  of  benefits  approved  by  the  court,  to  pay  for  the 
cost  of  such  machnery  and  other  appliances,  together  with  the 
cost  of  such  maclmery  and  other  appliances,  together  with  the 
cost  of  this  proceeding,  provided,  however,  that  said  assess- 
ment shall  pot  exceed  fifteen  (15)  per  cent  of  the  original  as- 
sessment for  the  construction  of  the  entire  work  within  said 
district,  and  that  it,  together  with  all  former  assessments  for 
construction  and  repairs,  shall  not  exceed  the  estimate  of  bene- 
fits contained  in  the  preliminary  report  as  confirmed. 

Section  1379 — 32.  Whenever  it  shall  become  necessary  for 
any  corporation  organized  under  the  laws  of  the  state  for 
the  purpose  of  constructing,  maintaining  and  operating  drains, 
ditches,  canals  or  the  .like  for  the  drainage  and  for  reclaim- 
ing wet,  submerged,  overflowed  and  swamp  lands,  in  order  to 
promote  the  public  health  and  welfare,  to  acquire  any  real 
estate  for  the  purpose  of  constructing,  maintaining  or  opera- 
ting any  canals,  drains,  ditches  or  the  like,  it  may  purchase  the 
same  with  the  approval  of  the  court,  or  may  acquire  such  real 
estate  in  the  manner  hereinafter  provided. 

Section  1379— 32a.  The  provisions  of  Section  1379—11  to 
Section  1379 — 32a,  inclusive,  of  this  act  shall  bo  liberally  con- 
strued to  promote  the  public  health  or  welfare  by  reclaiming? 
wet  or  overflowed  lands,  building  embankments  or  levees,  and 
the  preservation  of  any  sj^tem  of  drainapfe  heretofore  con- 
structed according  to  law. 

Section  3.  This  act  shall  take  ofl'ect  and  be  in  force  frora 
and  after  its  pasvsage  and  publication. 
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^ ^  EXHIBIT  F/' 

A   BILL. 

To  create  sections  1498 — 21  to  1498—32,  inclusive,  of  the  sta- 
tutes, create  a  conservation  commission  to  direct  and  su- 
pervise the  care  and  protection  of  forests,  fish  and  game 
and  drainage,  and  to  render  appropriations  heretofore 
made  of  this  act. 

Thr  people  of  the  state  of  Wisconsin,  represented  in  senate  and 
assembly,  do  enact  as  follon^s: 

Section  1.  There  are  added  to  the  statutes  twelve  new  sec- 
tions to  read : 

Section  1498 — 21.  A  conservation  commission,  consisting 
^\i  three  commissioners  and  which  shall  be  known  as  the  Con- 
senation  Commission  of  Wisconsin,  is  hereby  created,  and  shall 
be  composed  as  follows : 

(1)  One  member  of  such  commission  shall  be  a  technically 
trained  forester.  Whether  any  candidate  for  this  position 
is  a  technically  trained  forester  shall  be  determined  by  a 
certificate  from  the  secretary  of  the  United  States  department 
of  agriculture.  Such  commissioner  shall,  under  the  supervi- 
sion of  the  commission,  have  special  charge  of  all  matters 
pertaining  to  forestry  within  the  jurisdiction  of  the  commis- 
sion, 

1 2)  One  member  of  the  commission  shall  have  a  general 
and  special  knowledge  of  matters  relating  to  fish  and  game, 
and  shall,  under  the  supervision  of  the  commission,  have  spe- 
•  ial  charge  of  all  matters  pertaining  to  the  protection,  hunting 
and  taking  of  fish  and  game  within  the  jurisdiction  of  the 
toramission.  The  state  commission  of  fisheries  shall  furnish 
the  governor  with  the  names  of  at  least  five  men  whom  it 
fonsiders  fitted  to  perform  the  duties  hereby  imposed  upon 
such  commissioner,  and  from  such  list  the  appointment  shall  be 
made. 

'3)  One  member  of  the  commission  shall  be  a  competent  hy- 
'Ifaulic  engineer  and  shall  also  have  a  general  and  special 
knowledge  of  waterways  and  drainage  and  shall,  under  the 
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supervision  of  the  commission,  have  special  charge  of  all  mat- 
ters pertaining  to  waterways,  drainage  and  lakes  within  the 
jurisdiction  of  the  commission.  The  board  of  directors  of  the 
Wisconsin  society  of  engineers  shall  furnish  the  governor  with 
the  names  of  at  least  five  men  whom  it  considers  fitted  to  per- 
form the  dutes  hereby  imposed  upon  such  commisioner,  and 
from  such  list  the  appointment  shall  be  made. 

Section  1498 — 22.  Immediately  after  the  passage  of  this 
act  the  governor  shall,  by  and  with  the  advice  and  consent 
of  the  senate,  appoint  such  commissioners.  The  term  of  one 
such  appointee  shall  terminate  on  the  first  Monday  in  Febru- 
ary, 1913  J  the  term  of  the  second  such  appointee  shall  terminate 
the  first  Monday  in  February,  1915,  and  the  term  of  the  third 
such  appointee  shall  terminate  on  the  first  Monday  in  Febru- 
ary, 1917. 

Section  1498 — 23.  In  January,  1913,  and  bienially  there- 
after, there  shall  be  appointed,  as  provided  in  Section  1498 — 
22,  one  commissioner  for  the  term  of  six  years  from  the  first 
Monday  in  February  of  such  year*.  Each  commissioner  so  ap- 
pointed shall  hold  his  office  until  his  successor  is  appointed 
and  qualified.  Any  vacancy  in  the  conservation  commission 
of  Wisconsion,  due  to  the  resignation,  removal  or  death  of 
any  commissioner  or  due  to  any  other  cause,  shall  be  filled 
by  appointment  by  the  governor  for  the  unexpired  term,  sub- 
ject to  confirmation  by  the  senate,  but  any  such  appointment 
shall  be  in  full  force  until  acted  upon  by  the  state. 

Section  1498 — 24.  No  commissioner,  nor  the  secretary  of 
the  commission,  hereinafter  provided  for,  while  holding  such 
position,  shall  hold  any  other  office  or  position  or  profit  or 
trust,  or  pursue  any  other  business  or  vocation,  or  serve  on 
or  upon  any  committee  of  any  political  party,  but  shall  de- 
vote his  entire  time  to  the  duties  of  his  office. 

Section  1498 — ^25.  Before  entering  upon  the  duties  of  his 
office,  each  of  said  commissioners,  and  the  secretary  herein- 
after provided  for,  shall  take  and  subscribe  the  constitutional 
oath  of  office,  and  shall  in  addition  thereto  swear  (or  affirm) 
that  he  holds  no  other  office  of  profit ;  nor  any  position  under 
any  political  committee  or  party;  which  oath,  or  affirmation, 
shall  be  filed  in  the  office  of  the  secretary  of  state. 

Section  1498 — 26.  The  governor  may  at  any  time  remove 
any  commissioner  for  inefficiency,  neglect  of  duty,  or  malfeas- 
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anee  in  oflSce.  Before  such  removal  he  shall  give  such  com- 
missioner a  copy  of  the  charges  against  him  and  shall  fix  a 
time  -when  he  can  be  heard  in  his  own  defense,  which  shall 
not  be  less  than  ten  days  thereafter,  and  said  hearing  shall 
be  open  to  the  public.  If  he  shall  be  removed,  the  governor 
shall  file  in  the  office  of  the  secretary  of  state  a  statement 
of  all  charges  made  against  such  commissioner  and  his  finding 
thereon,  with  the  record  of  the  proceedings. 

Section  1498 — 27.  The  commission  shall  keepp  its  office  at 
the  state  capitol,  and  the  superintendent  of  public  property 
is  directed  to  provide  suitable  rooms  for  that  purpose,  also  the 
necessary  office  furniture,  supplies,  postage  and  stationery. 
The  commission  is  authorized  to  purchase  the  necessary  field 
supplies,  equipment  and  instruments,  to  procure  printed  fonns 
and  notices,  and  to  issue  special  publications  pertaining  to 
its  work,  the  cost  of  which  shall  be  audited  and  paid  the  same 
as  other  expenses  of  the  state  are  audited  and  paid.  The 
<*ommission  m^ay  hold  session  at  other  places  than  the  capitol, 
whenever  in  its  judgment,  the  interest  of  the  state  can  best 
he  served  by  so  doing. 

Section  1498 — 28.  In  case  of  the  necessary  absence  of  one 
of  the  commissioners,  a  majority  of  the  commission  shall  con- 
stitute a  quorum  to  transact  business,  and  it  shall : 

(1)  Elect  one  of  its  members  chairman. 

(2)  Appoint  a  secretary  who  shall  keep  a  full  and  correct 
account  of  all  transactions  and  proceedings  of  the  commission 
and  shall  perform  such  other  duties  as  may  be  required  by  the 
commission. 

(3)  Appoint  and  employ  the  necessary  clerks  and  stenogra- 
phers to  perform  the  clerical  work  of  the  office,  and  appoint 
and  employ  such  foresters,  experts  and  employes  as  may  be 
necessary  to  carry  out  the  provisions  of  Sections  1498 — 21  to 
1498 — 32  of  the  statutes.  The  commission  shall  fix  the  com- 
pensation of  such  clerks,  stenographers,  foresters,  wardens, 
experts  and  employes.  The  experts  and  temporary  employes 
shall  be  exempt  from  the  operation  of  chapter  363,  laws  of 
1905,  and  amendatory  acts. 

Sbctiok  1498 — 29.  Each  of  the  three  commissioners  pro- 
vided for  in  Section  1498 — ^21  shall  receive  an  annual  salary  of 
five  thousand  dollars.  The  secretary  shall  receive  an  annual 
salary  not  exceeding  fifteen  hundred  dollars. 


120  Watkr  Powers,  Forestry,  and  Drainage. 

Section  1498 — 30.  1.  All  duties,  liabilities,  authority, 
powers  and  privileges  heretofore  or  hereafter  imposed  or  con- 
ferred by  law  upon  the  state  board  of  forestry  and  its  mem- 
bers, and  upon  the  state  fish  and  game  w^arden,  are  hereby 
imposed  and  conferred  upon  the  Wisconsin  conservation  com- 
mission and  its  members;  and  such  conservation  commission 
shall  have  such  further  supervision  and  control  over  all  mat- 
ters pertaining  to  waterw'ays,  water  reservoir  systems,  lakes, 
and  the  drainage  of  submerged  or  swamp  lands  as  may  here- 
after be  provided  by  law  and  shall  have  such  other  superivison 
and  control  over  and  pertaining  to  other  matters  as  may  be 
conferred  upon  such   commission. 

2.  All  duties,  liabilities,  authority,  powers,  and  privileges 
heretofore  or  hereafter  imposed  or  conferred  by  law  upon  the 
special  *or  additional  deputy  game  w  ardens,  upon  the  county 
game  wardens,  upon  the  state  fire  wardens,  trespass  agents, 
and  upon  the  assistant  state  forester,  are  hereby  imposed  and 
conferred  upon  the  foresters,  wardens,  agents  and  assistants 
provided  for  herein,  upon  each  tliereof  all  such  duties,  liabili- 
ties, authority,  powders  and  privileges. 

3.  All  laAvs  relating  to  said  state  board  of  forestry  and  its 
members,  to  the  state  forester,  to  the  w-aterways  commission 
and  its  members,  to  the  fish  and  game  warden,  to  all  deputy, 
special  and  county  game  wardens,  to  the  state,  county  and 
town  fire  wardens,  to  trespass  agents,  and  to  the  assistant  state 
forester,  shall  apply  to  and  be  deemed  to  relate  to  the  com- 
mission hereby  created  and  the  officers  hereby  provided  for 
so  far  as  the  said  laws  are  appplicable. 

4.  All  fundus,  apppropriations  and  moneys  heretofore  or 
hereafter  made  available  by  law  for  carrying  out  the  purposes 
set  forth  in  the  laws  creating,  regulating,  providing  for,  and 
relating  to  such  state  board  of  forestry  and  its  members,  such 
state  forester,  such  w^aterway  commission  and  its  members, 
and  such  state  fish  and  game  wardens,  and  in  the  laws  creatinpr, 
regulating,  providing  for  and  relating  to  all  clerks,  employes, 
assistants,  deputies,  wardens,  special  and  additional  deputy 
wardens,  county  wardens,  fire  w^ardens,  county  or  tow^n  fire 
wardens,  trespass  agents  and  assistant  foresters  and  all  funds, 
appropriations  and  moneys  under  the  control  of  any  such 
state  board  of  forestry  and  its  members,  such  state  forester, 
waterways  commission  and  its  members,  and  such  state  fish 
and  game  wardens  and  all  derks,  employes,  assistants,  depu- 
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ties,  wardens,  special  and  additional  deputy  wardens,  county 
wardens,  fire  wardens,  town  fire  wardens,  trespass  agents,  and 
assistant  foresters,  shall  be  available  to  and  under  the  con- 
trol of  the  conservation  commission  of  Wisconsin. 

5.  The  special  funds  designated  as  the  hunting  license  fund 
and  the  forest  reserve  fund;  the  annual  appropriation  con- 
tained in  section  1494 — 62  of  the  statutes  as  it  now  exists  or 
may  hereafter  be  amended,  and  the  annual  appropriation  of 
six  thousand  five  hundred  dollars  made  by  chapter  429  of  the 
laws  of  1907,  to  carry  out  the  provisions  of  sections  1797m, 
1797n,  1797o,  1797p,  1797q,  1797r,  1797s,  1797u,  and  1797v,  of 
the  statutes,  are  hereby  transferred  to  and  placed  under  the 
••untrol  of  the  conservation  commission  of  Wisconsin  and  maa^ 
available  to  carry  out  the  provisions  of  sections  1498 — 21  to 
149S — 32  of  the  statutes. 

6.  All  laws  relating  to  the  collection,  carrying,  transfer,  cus- 
tody and  disbursement  of  said  funds,  appropriations  and 
moneys,  or  relating  to  any  clerical  or  ministerial  act  involved 
in  such  collection,  carrying,  transfer,  custody  and  disbursement 
thereof,  shall  apply  to  the  collection,  carrying,  transfer,  cus- 
tmly  and  disbursement  of  said  funds  when  under  the  control 
of  the  conservation  commission  of  Wisconsin. 

7.  Any  amendment  hereafter  made  relative  to  the  duties, 
liabilities,  authority,  powers  and  privileges  of  or  relative  to 
funds,  appropriations  and  moneys  available  to  or  under  the 
»M.utrol  of  any  of  the  commissioners  or  officers  named  in  this 
-•^-etion,  including  the  state  land  office,  shall  be  deemed  to  re- 
late to  the  duties,  liabilities,  authority,  powers  and  privileges 
imposed  and  conferred  upon  the  conservation  commission  of 
Wisconsin  hereby  created  and  the  officers  herein  provided  for, 
and  to  the  funds,  appropriations  and  moneys  available  to  or 
uii'der  the  control  of  such  commission  and  offiiccrs  herein 
••reated  and  provided  for. 

Section  1498 — 31.  *  All  acts  and  parts  of  acts  conflicting 
with  the  provisions  of  this  act  are  repealed  in  so  far  as  tliey 
arc  inconsistent  herewith. 

Section  1498 — 32.  This  act  is  hereby  declared  to  be  a  pub- 
lic act  and  for  the  accomplishment  of  public  purposes  and  shall 
bt'  favorably  construed  to  the  accomplishment  of  said  pur- 
poses. 

Sectiox  2.  This  act  shall  take  effect  and  l)e  in  force  from 
and  after  its  passage  and  publication. 
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ANALYSIS  OP  THE  FRANCHISES  FOR  THE  CONSTRUOTION  OP  DAMS  BY  THE 

LEGISLATURE. 

Town,  ViUaKe  and  City  Grantees. 


Citallon. 


'46,p.  140 


75,353 
7U,23l 


'87.447 
'85,434 


91,277 


'91,284 


'07.  0.  35* 
'03,  59 


'05.  11 


'05,  470 


'05,  48:j 


Grantee. 


Madison,  viUa^re 
of. 


Eau  Claire,  city 
of. 


Milwaukee,   city 
of. 


Kilbourncity.. 


Town  of  New- 
port, Oolumbia 
Co. 


CltyofEauClaire 


'07,  c.  590 


'07,  58 


Village  of  Spoon- 
er. 


City    o*    Green- 
wood, 


Town     of  Eaifle 
River. 


Stream, 
Location, 
County . 


Catfish.    At  out- 
let of  Fourth  lake. 


Chippewa  river 
Within   limits  of 
said    city.       Eau 
Claire  county. 

Milwaukee  river. 
Between  Racine 
St.  and  Humboldt 
Ave.  Milwaukee. 
Co. 

Wisconsin  river. 


City    of    Wash- 
burn. 


City  of  Anhland. 


Wis.  river.  In 
town  of  Newport. 
Columbia  Co. 


Chlppe  va   river 
Below   mouth   of 
Eau  Claire.     Eaa 
Clali-e  Co. 


Vol  low  river.  N, 
W.  qrof  S.  E.  iir 
Sec.  31.  T.  39N..R 
IJ  W.    Washburn 
Co. 

Black  rlvor.  Sec. 
34.  T.  27.  K.  2  W. 
Clark  Co. 


Wisconsin  river. 
Government  lots 
7  and  8,  Sec.  36,  T. 
40X..U.  9E.  Town 
of  Easrle  River. 
Vilas  Co. 

Slou.v  river.  N. 
hf  of  N.  E.  cir. 
Sec.  19.  T.  49  N., 
R.  4  W.  Baytield 
Co. 

White  river.    W. 
hfof  N.  E.  qrSec 
34,   T.  47  N..-  K,  4 
W.    Ashland  Co. 


Duration 
of  errant. 


Purposes. 


No  limit. 


No  limit 


Impix)vemeut 
inavisration  and 
'hydraulic. 

For  water  power. 


No  limit ,  Hydraulic    and 

isanltary. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit 


No  limit. 


Water  works  oth- 
er municipal  pur- 
poses and  im- 
provement of 
nav'Uratlon. 

Protect' ng  high- 
ways &  Improve- 
ment of  naviga- 
tion. 

Improvement  of 
navigation  to  Im- 
prove sanitary 
condition.>»  of  city, 
for  electric  light- 
ing, water  works, 
etc. 

To  operate  sys- 
tem of  water 
worl<s  &  electric 
lights. 


Lighting,     heat- 
ing, plumbing  etc 


Lighting,  water 
works,  etc. 


No  limit. 


No  limit, 


General  munici- 
pal purposes. 


(general  munici- 
pal purposes. 


*Height  of  dam,  eminent  domain,  leasing  of  power,  etc. 
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LEGISLATUBE— Continued. 

Town,  VUIafire  and  City  Grantees. 


Protection 

of 
oaricration. 


Provides    for 

''lide!*. 


Slide-*    for   lotr^. 
••:*'.       Locks    for 


None 


Miscellaneous 
purposes. 


Rifirht    to    lease 
power. 


Riirht  to  lease 
power  for  hy- 
draulic purposes 


Eminent  domain. 


Reserve  clause. 


None. 


None 


None , 


Proposition  to  be 
left  to  vote  of 
p  ople. 


None 


>iides     for    log-- 
licg.  etc. 


Xone 


Not  firranted. 


Not  granted, 


Granted. 


Granted   as    per 
mill  dam  act. 


Granted   as    per 
mill  dam  act. 


May  lease  ex- 
cess power  for 
period  not  to  ex- 
ceed 22  years. 


None, 


j'lid<*s     for    lo^-    i^c.  350,  05,irrant 
tin^  etc  to  W.  H.  Dick  to 

be    constructed 
within  4  years. 

-ii.le^     for     lots-    SJe?/,^'*^:*^™"^ 

to  W.  H.  Dick  to 

be  CO  n  s  t  ru  c  t  ed 

within  4  years. 


Granted. 


Granted   as    i»er 
mill  dam  act. 


Granted. 


i.t^g  etc. 


Granted. 


♦  :< 


's.ides     for  loes-  •   May    let    excess   Granted. 

power  for  any 
lawful  private! 
purpose  for  not 
lonir^r  than  lOyrs. 


MJdes    for     lotfs. 


1 


May  lease  excess 
power  for  any 
lawful  private 
purpt^e,  for  not; 
more  than  10  yrs.  i 


Granted i  Yes. 


Fish- ways. 


I  Yes, 


No. 


No. 


No. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 
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■^^  A^.  C.  Riley,  January,  1910. 


128 


Water  Powers,  Forestry,  and  Drainage. 


ANALYSIS    OP    THE    PBAN'CHISES    FOR    THE    CONSTRUOTION    OP    DAMS    BY 
THE  LEGISLATURE  OF  WISCONSIN.   CORPORATE  GRANTEES. 


Citation. 


(1) 


*38,d5 


'39,57 


'43,  p.  68 
•40.  p.  7 


Grantee. 


Wm.    Dickinson, 
et  al. 


Rochester  &  Des 
Moines  Hydraulic 
and  Mftr.  Com'y. 
(corp.) 

Milwaukee  "Mfg. 
&  iiydraulic  Co. 
(corp.) 


W.  H.   Bruce,  et 
al. 


'42.  p.  28 
'43,  p.  17 


'45,  p.  9 
*46,p.  26 


'46,  P.  201 


•50. 94* 
'54.87 
'55.100 


'50,267 


Stream, 

Location, 

County. 


Fox  river.  Rap- 
Ids  des  Peres. 
Brown  Co. 

Des  Moines  river 
near  Rochester. 


Milwaukee  frac. 
Sec.  21,  T.  7  N.,  K. 
22  E.    Mil.  Co. 


•52.  87 


Fox  River  Im- 
provement Com'y 
I  corp.) 

Pralrlevillo  Mfjr. 
Co.    (corp.) 


Wisconsin  river 
navig^atlon  Com'y 
(corp.) 


Carroll  ton    Mfg. 
Ck>.    (corp.) 


Ira  Mlltlmoore. 


Upper  Wis.  nav- 
ifratlon  improve- 
mtnt  Co.    (Corp.) 


Applet  on  Water- 
IxjwerCo.  (corp.) 


Manitowoc  river. 
Manitowoc  Co. 
Sees.  23.  25  and  26. 
T.  19,  R.  23E. 


Fox  river.  De- 
pere  to  La  Fon- 
taine. 

Any  stream  in 
town  of  Prairle- 
ville.  Milwaukee 
Co. 

Wisconsin  river. 
Below  Little  Bull 
Falls.  S.  E.  qr  S. 
29,  T.  27  N.,  R.  7 
E. 

Any  stream. 
Witliin  Sec.  28,  T. 
15  N..  R.  23  E. 
Shelx>ytran  Co. 

Rock  river.  Sec. 
21,  22,  27.  28,  T.  2, 
R.  12  E.    Rock  Co. 


Wisconsin  river. 
From  point  Boise 
to  main  fork  of 
said  river  next 
aixjve  the  Bcau- 
lleux  rapids. 

On  any  laud 
owned  or  leased 
by  Co.  No.  par- 
ticular stream  or 
streams  desig-nat- 
ed. 


Duration 
of  errant. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit 


No  limit 


Purposes. 


Hydraulic. 


Hydraulic. 


Hydraulic. 


Hydraulic. 


Improvement  of 
navigation. 


Hydraulic. 


Improvin^r  navi- 
gation. 


Hydraulic. 


Hydraulic. 


I  Improvement  of 
navigation. 


No  limit I  Hydraulic. 


(1)  Mich.  Terr.    Laws  Vol.  Ill,  p.  1355,  1835,  14, '36  and  33,  '38  Incorporates  Co,   to 
complete  work. 
*  Transferred  to  Afton  manufacturing  company  (corp.) 
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l*r^teotlon 

of 
navuratlon. 


L'yrk   for    lioats. 


r>%in  not   to  ex- 

t^-nd  across    main 

r  •  aiint^l  of  stream 


•i.ir3«»s   for     lo«rs 
eT€-..  aiMl  lock   for 

ij*ja.t*>. 


1  [ 

*"^vllK'   f:«"'«'»t  0<""»"'  Re'Wf  'sr^W'Etii 


None. 


Granted Yes. 


None Not  granted Yes 


No. 


No. 


Property  owners  Granted ,  Ves Yes. 

on  opposite    side  I  ' 

of  ri  ver  may  use  , 

power  on  that  side 
uTx>n  payment  to 
sala  Co.  of  one- 
half  the  cost  of 
the  dam  and  lock. 


I>.r>k*«     if      rlv«»r    None Not  granted.  ...    Yes. 

.nake      naviifable 
f  ir       loat**       and| 
«  anre    aljove  saidi 

la-nn-  free.     Slide 
f  jr  liinfier. 


No. 


lL/j.-ks  for  lK>ats. 


None 


None. 


(iranted Ves No. 


r^.jck'*  when  ner-    Work  to  bf^  com 


Mill     dam 
supplies. 


act   (iranted Ves. 


♦-  -^ary .    S i  Ide*  for 
limJwr.  etc. 


menced  within  1 
and  completed 
within  2  years. 


>un<- I  None. 


-JWefortimlier.    Blirht    to  «ell 
Fwijcks  as  soon  as»/lease.      Kuem 
nvrinade   nan-/ use  power. 
rf'i'-It'for  Ijoats. 


or 

to 


Vjae. 


,   f  ower    of    usln*f 
/or  leaslnif  the  wa- 
ter power  created 

(by  Kuch  improve- 
|naents». 


>W >'<>"^* 


Not  granted. 


Not  errant ed, 


Not  granted, 


Not  irranted, 


Not  granted , 


Ves. 


Ves. 


Ves. 


No. 


No. 


No. 


No. 


No. 


Yes. 


No. 


No. 
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ANALYSIS    OP    THE    FRANCHISES    FOE    THE    CONSTRU'OTION    OP    DAMS    BY 
THE  LEGISLATURE  OP  WISCONSIN,  CORPORA.TE  GRANTEES— Continuc^d. - 


Citation. 


'52,  391 


*53,30* 
•54,28 
'54.  341 
'W.  171* 

'88,  an* 

76,  298 
'78,236 

'53.  81* 


'54,95* 


'54,  133* 


Grantee. 


-^  — 


Waukesha    Mfer. 
Co.    (corp.) 


Wisconsin  river 
improvement  Co, 
(corp.) 


Stream. 

Location, 

County. 


Hart  fort       Iron 
Co.    (corp.) 


Washingrton  Iron 
Co.    (Corp.) 


Horicon  Iron    & 
Mfir.  Co.  (corp.) 


'54, 274*     lilcliland       Mtg, 
Co.    (corp.) 


'54. 331*    Beaver  Dam  Mfe. 
I  Co.    (corp.) 


'55,50* 


•55,330 


'56,  294 

'08.  304 

'89,53 

'50.  406* 
'80,280 
'(56.  509 


Applelon    water 
power  Co.  (corp.) 


Wlswjonsin    liver 
Hydrauiic  Co 
(corp.) 


Pol<oosa      Lum- 


On  land  owned 
or  leased  by  Co. 
No  particular 
stream  or  streams 
designated. 

Wis.  river.  From 
Stevens  Point  to 
point  Ba.ss.  Port- 
atre  Co. 


On  any  land 
owned  or  leased 
by  Co.  No  par- 
ticular stream  or 
streams  desl^rnat- 
8   . 

On  any  land 
which  may  here- 
after be  loaned  or 
leaNed  by  said  Co. 

On  any  land 
which  may  here- 
after l)e  owned  by 
said  company,  al- 
so authorized  to 
maintain  dam  al- 
ready a^'rossKock 
river.  At  village 
of  Horicon.  Dod^e 
Co. 

On  any  landown- 
pd  or  leased  by 
Ck>.  In  Richland 
Co. 

On  land  owned 
by  Co.  Author- 
ized also  to  main- 
tain upper  dam 
across  Beaver 
Dam  creek.  Vil- 
lage of  Beaver 
Dam. 

On  any  land 
owned  or  leased 
by  Co.  No  streams 
desi^iated. 

Wis.  Sec.  9.  10 
and  15,  T.  IS  N., 
R.  0  E.  Columbia 
and  Sauk  Co. 

Wis.    T.  21.   K.  5 


beringrCo.  (corp.)  E.   Port  age  Co 


I  Chippewa  river 
Improvement  Co. 
I  (corp.) 


*A11  bayous  and 
slou(?hsthat  make 
outof  theChippe 
>v a  river. 


Duration 
of  (frant. 


No  limit 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


Purposes. 


Hydraulic. 


Improvement  of 
navUration. 


Hydraulic. 


Hydraulic. 


Hydraulic  &  Im- 
provement  of 
navifiration. 


Hydraulic. 


Hydraulic  and 
Improvement  of 
of  navigation. 


Hydraulic. 


Hydraulic  boom- 
age,  etc. 


Facim*te       I  o  s 
driving. 


Improvement  of 
navigation. 
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*V4IT<»IS    OF     THK      PBAXCHISES    FOB    THE    CONSTRUCTION    OF    DAMS    BY 
YuE  LEGISLAXITBE    OP  WISCONSIN,  CORPORATE  GRANTEES— Continued. 


Protection 

of 
oaTt^atioii. 


.Vme. 


Non«- . 


M  iiscol  1  an*K)us 
_l^ro  visions. 


None 


Xoiie 


N  iue. 


Xoiie 


N't  If  le . 


M!«ip  for 
•f  rafts  etc 


Noii«»- 


\la3'  lease  or  sell 
poller  oreat^d. 


N'f.r- 


None 


"  .  l*-s  for 


Ma>-  l**a»e  orsell 
for    #rrii*t    or   saw 

•.mllL^.  or  for  other 

•mf«^.  purposes. 
iuy  surplus  wat- 

!*r        <'reated      by 

'saicl  danns. 


\  ri. 


for     lo«irs 
locks       tor 


*.  '.»-H    for 


> 


Xone. 


None 


None 


Counter 


Eminent  domain. 


Not  granted. 


Granted. 


Not  granted. 


Not  granted , 


Granted. 


Not  granted.. . 


Granted. 


Not  granted. 


(iranled. 


l>oard 


.--YEorl^ea  to  a.<. 

ana     1  ^^  '^ 
aierei<>'^" 


Not  granted.. . 


Not  granted. 


Reserve  clause.    Fish  ways. 


No. 


Ycs. 


No. 


No., 


No. 


A^  \J  m    •    m    m     •    • 


No. 


No. 


No. 


No. . 


No. 


No. 


No. 


I  No. 


No. 


Yes. 


No. 


Yes. 


No. 


No. 


.!  No. 


No. 


1:^2 


Watku  Powers,  1m)hkstky,  and  Drain agk. 


ANALYSIS    OF    THK    FRANXHISKS     FOB    TH?:    (V)NSTRU'(^riON    OF    D.VMS    BY 
THK   LKGISLA'IURK  OF   WISCONSIN,   C'ORI»ORATK  GRANTEES— Con tinui'd. 


Citation. 


'50».  4SI* 


'57,  91* 


'57.  170* 
'6(K  34* 
'08,  398* 
'«9,  im* 
'71.  IW* 
.  73.  12 
73,  131 
•74.  21>4 
'81.  44 
'82.  l.>6 


'57* 


'57.235* 
'02.  72 


(irantee. 


Ai»|)leUIverI>am 
Co.  ((.'orp.) 


Siream. 

Location, 

County. 


Apple  river.  Sec 
33,  T.  33  N.,   K.  1« 
W.    Polk  Co. 


St.  Croix  Mf^.  &    St.    Croix  river. 


Imp.  Co. 


Yellow      River 
Imp.  Co.  (corp.) 


Suamlco      Luni- 
ijerintfCo.  (corp.) 


Clilppewa  Falls 
Luml>erliiir  Co. 
(corp.) 


•67.  2S3* 


*57.  382 


'  Beloil    Imp. 
'<corp.) 


(One  or  more 
damit)  aliove  head 
of  .steamboat  nav- 
ifiration. 

Yellow  river.  In 
Wood  and  Juneau 
Counties. 


On  any  lands  of 
said  (  ompany.  No 
streams  named. 

Chippewa  river 
(on  one  or  more 
dams)  T.  28  N., 
R.  8  W.  Chipi>ewa 
Co 


Duration 
of  errant. 


12  yra. 


No  limit 


•  •  •  ■  •  < 


No  limit. 


Purposes. 


Facilitate  lt>t: 
idrivinif. 


Facilitate    \oe«- 
Insr. 


Improvement  of 
.navigation     uud 


No  limit 


No  limit 


Facilitate      lc.»:- 
srlnjf. 


Imp.  of  nav.  lox'- 
King. 


Co.  On  land  now  or 
hereafter  to  be 
owned  by  Co.  No 
stream  named. 


No  limit. 


Shawano       Mftf. 
(cori)). 


'  Pe.shti»ro  Lum- 
ber and  Mf<r.  Co. 
I  (corp). 


At  outlet  of  Sha- 

;wana   Lake    and 

and  at  Red  River 

.where      emptintr 

[into  Wolf  river. 

Peshtijro  river 
from  mouth  as  far 
up  as  Co.  is  dis- 
posed to  ffO. 


No  limit 


No  limit 


•59.  133* 

'i50.  59* 

\S\.  2l>* 

'63.  146* 

•65.   P39* 

•66.  320* 

\\7,  122* 

70,  93*  I 

71.  242*  I  I 

'S2.    13  ' 

*59,  2(H)*  I  Black  River    HIack  river  20  years. 

Imp.  Co.  (corp).     alwve     Shepherd 

i&         Yalentine'si 
,mill. 

'02,  35*     Eau  Claire  Riverj  Eau  Claire  river.    No  limit 
'64,  157*    L.I).  Co.  (corp).  .no  particular 

ix)rtlon. 

'64,  M4*     Black  River  Im-.  B  1  a  c  k  r  i  v  e  r.    No  limit 
'6i^.  447*    provement       C  o.  Near   its    mouth. 
'80.  225    I  (corp)  , Clark.     TremiM^l- 

'82,  263  lean.  .lack.son  and 

La  Cros.se  Cos. 


Hydraulic. 


Impn)vemenl   o1 
havigatiou. 


Imp.  of  nav.  aii< 

lOffglllff. 


Imp.  of  nav.  an 
loi^iDtr. 


Imp.    nav.      an 


Improve       iiav 
(ration  &:    logtriii 
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ivifV*^!*^      f>F*      THK      l^'RANX'HISKS    P()R    TlIP?     (M)NSTBU'(nMOX    OP    DAMS    BY 
Yil^:    j^Ktlili-^t^.^'lfmK    OF    WISCONSIN,  CORPORATE  GRANTEES-Continued. 


Prote<n  ion 

of 
iiavigratioo. 


31 1.-icel  I  aneous 
i>ro  visions. 


ror      Ma.3-  <-ollect  toll 


V  fu*'. 


S'-n€' 


Nofi** 


N'oii-e . 


Xifie. 


N « 'n*- 


N'JfM.' 


T^Cone 


KI*rlit     to  collect 
toIlJ^- 


'    >J'or2€* 


None 


.  '    Z**c>r\€^' 


2<one 


:Voiie 


. . » Uaiioo. 


cuo.nc^" 


toll 


.M.     for      lo*rs,     >'^on^ 


Suite 


p^Ol»<^' 


Eniinent  domain. 


Not  irranted 


Not  granted 


Granted 


Not  granted... 


Not  granted 


Not  granted. 


Granted. 


Granted 


Granted 


Xot  granted. 


(Jranted, 


Reserve  clause. 


X  ^  \.9  •«■••      «•■•••••' 


No. 


No. 


No 


No 


No. 


No. 


No. 


No.. 


No. 


No. 


.«•••»' 


Fish  ways. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


..  I  No. 


No. 


No. 
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ANALYSIS    OP    THE    PRAXCHISES    FOR    THK    CONSTRUOnON    OP    DAMS    BY 
THE  LEGISLATURE  OF  WISCONSIN,  CORPORATE  GRANTEES-Continued. 


Citation. 


•tt4,  302* 

'08,  sac* 

77.  2:u+ 


*67.  26* 
75,  147 


'67.  328* 
'73,  231 


'67,  145 


'07,  334* 
'09,  413* 
'70,  180* 


•67,  408 
'08,  260 


•67,  4&4 


'67,  503* 
'08,  220* 
'76,  290 
Repealed 
'82,  297 

'08,  430* 
'09,  108* 
'73,  250 
'76,  45 
'76,  306 
78.  200 
'82,  134 

contlnuesi 
10  years 

Repealed 


'69,    76* 
'73,  2(^7 
'74,  100 


Grantee. 


Willow    River 
Dam  Co.  (ooru) 


Cedar  Creek  Hy- 
draulic Co. 


Ea^le  Rapids 
floodinir.  dam  and 
boom  Co.     (cori)) 


Blfir  Plover  river 
loirdrlvlnfirCo. 


Lemon  weir  Im- 
provement C  o. 
(corp) 


Kinnlcklnnlo. 
Slack    water  and 
,  Hydraulic       Co. 
(corp) 


Mechanics  Union 
Mfg".  Co.  (corp) 


Wis.  MfiT.  Co.  et 
al. 


Stream, 
Location, 
County. 


Duration 
of  irrant. 


Willow  river.    T.I  12  years. 
32,  R.  15. 


Cedar  Creek. 
I  n  Washinston 
and  Ozaukee  Cos. 

Chippewa.  Sec. 
28,  T.  29  N.  R.  8 
W.  Raffle  Rapids. 
Chippewa  C3o. 

Bl^  Plover  river, 
(ieneral . 


I^monwelr  river 
In  Juneau,  Mon- 
roe, and  JackHon 
Cos. 


Kinnlck  innlc 
(From    mouth  lo 
Villaire  of    River 
Falls),     all     In 
Pierce  Co. 

Rock    river.    At 
Horlcon.      Dodg^e 

Little   Wolf.     S. 

E.  iofS.  W.ilSec. 

;8.  T.  22  N.    R.  14 

E.    Waupaca  Co. 


Apple  River  Lo^ 
Driving  Co, 


Embarrass  River 
Improvement  Co. 
(corp) 


Apple  river  and 
tributaries. 


Embarrass  river. 
Above  mouth  of 
north  fork.  Se<'. 
s.  T.  20.  R.  14, 
Shawano  Co.  (In- 
cludes north  fork 
of  branch,  middle 
fork  of  l»rauch : 
south  fork  o  f 
branch.) 


NO  limit, 


No  limit. 


No  limit 


Xo  limit. 


Nollmit, 


No  limit 


Nollmit 


10  years. 


Nollmit 


Purposes. 


Facilitate    lo»rir- 
intf. 


Hydraulic. 


Lonrinif  and 
Imp.  of  naviga- 
tion. 


Improvement  of 
navliration  a  ii  <1 
logging. 

Improvement  of 
navlg-ation. 


Improvement 
navig^ation. 


Hydraulic 


Lofffirlnff  and  im- 
provement of  na- 
vigation. 


Losrdrivlnfir   and 
improvlncr  o  f 

navlg-ation. 


Improvement  of 
naviifation  and 
lojf  driving. 


+Dam  and  rl»rhts  transferred  to  C.  Ruckhardt  301,  '60, 154  '82. 
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A)iXI.TSia     OP"     THK      l^KANXrHISES    FOB   THE    .CONSTBIKTTOW    nv    nAva    ov 
T«E    LEGISLATURE    OP  WISCO.SSINrcOBgoRvfr X^gES^ntoued.  ^ 


Protection 

of 
n^vlemtion. 


Mfsrellaneous 
purposes. 


Keep  rates  of 
rtaouft  open  for 
!■■  %i'«agi'  and  «»luti'- 
ixitf  of  latr*. 


SUde      for     loss. 
et«-. 


None. 


Eminent 
domain. 


None. 


May  collect  toll  Granted 


Granted,  .subject 
to  air  provisions 
or  mlH  dam  act 
(ch.  &6R.  S.) 


Granted 


Reserve         '  FishwavM 
clause,  .  '^"»"wa.^**' 


No. 


Xone I  Mai'  collect  toll.   Not  granted 


X«»oe, 


May  collect  toll. 

[.state      i?rant«     12 

fsecs.    swamp  land 

in  a(x>ve  counties] 

do  company. 


Granted , 


3fone /   Xone. 


•  ••••■••»i 


Granted. 


^Vile  for  logs  etc./   None 


.-'Ifcle  for  lo«s,ote/   May  collect  toll. 


Not  in*anted  ex- 
cept to  state 
lands. 

Not  Granted.... 


Sone !   M»>-  collect  toll 


Not  ffranted. 


Xoje. 


May    «rolleot  toll. 


Not  tfranted. 


No. 


*>^  ^•«a*a»«a    *•••    ■•, 


No. 


HlhaL 


1  .Sf) 


Water  Powers,  Forestry,  and  Drainage. 


ANALYSIS    OP    THK    FRAX<^HISES    V()R    THK    OONHTBU<CriON    OP    DAMS    BY 
•      THE  LEGISLATURE  OP  WISCONSIN,  (.X)Rl»ORATE  GRANTEES— Continued. 


Citation. 


•09,    86* 


'09, 

462* 

70, 

164* 

71, 

405* 

76, 

405 

.•n. 

124 

78, 

207 

'85. 

43 

•85. 

74 

'83, 

73 

(Repealed 

Authority 

to  dam 

Nimakoiran 

river 

'.) 

'87, 

344 

•89, 

40 

Grantee 


Union    Lumber- 
Infir  C'o.  (forp) 


Nimalcofiran  & 
Totaffotlc  Dam 
Co. 


70,    93* 


70,  38&* 


Nortlieastern 
Improvement  Co. 


Stream, 

location, 

county. 


Baraboo      River 
Improvement  Co. 


Chipx>ewa  .  river 
and  triimtarles. 
Alx)ve  steam t3oat 
naviifatlon:  Sec. 
26,  33,  34.  and  35 
T.  29  N,  R.  8  W. 
and  sees.  2,  3.  4,  5, 
«,  7,  and  8,  T.  28 
N.  R.  8  W.  and 
i$ecs.  11  and  12,  T. 
28,  R.  9  W.  Ctilp- 
pewa  Co. 

Nimalcoffan  river. 
T.  43  R.  6  W. 
.\shland  Co.  To- 
toffatic  river. 
Sec.  12,  T.  42.  R.  10 
West  Burnett 
Co.  Eau  Ciaire 
river.  T.  44.  R. 
low.  St.  Croix 
river.  Between 
mouth  of '  Eau 
Claire  and  of 
Moose  river 
Yellow  river.  (4 
dams)  one  at  T. 

40,  R.  16  W.  one 
atT.  39.  R  14  W. 
one  at  T.  38.  R.  13 
W.,  one  at  T.  89. 
R.  12  W.  Clam 
river.  T.  39.  R. 
16  W*.  Nimal<Offan 
river.  (2  dam.s) 
one  at  sec.  35,  T. 

41,  R.  10.  one  at 
sec.  6,  T.  41,  R.    8. 

Peshtiffo  river. 
Between  lower 
lx)undry  of  se<- 
24,  T.  32,  R.  19  E 
and  upper  bound- 
ary of  sec.  10.  T 
:H5  N.,  R.  17  E. 

Baraboo  river. 
Between  lower 
t>oundry  of  sec 
33.  T.  12  N..  R,  6 
E. 


Duration 
of  srrant. 


No  limit. 


15  years. 


Purposes. 


Hydraulic 
lOKdrivinif. 


aiHl 


Improvement  of 
navitration  and 
loir  drivinsr. 


No  limit. 


No  limit. 


Improvement 
navigation. 


of 


Improvement 
navig^atlon. 


of 


i 
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\S A  LYSIS    i>r    THK    FRAXOHISKS    P(JB    THE    iCONSTRU-CTION    OP    DAMS    BY 
J  HE  l^KOISLATURK  OF  WISCONSIN.  CORPORATE  GRANTEES— Continued. 


Protection 

of 
naviiiration. 


Miscollaneous 
purposes. 


None '  None 


Eminent 
domain. 


Reserve 
clause. 


.1. 


Mu'-t  permit    all 
'  >j  (IrivlnK^  to  use 


May  collect  toll. 


Not  granted. 


A^    \^    ••••        •■•••••••! 


Fishways. 


No. 


Granted No. 


No. 


Pasma^n^  at  all 
• ;  Ti«»>  for  t>oats. 
•  »*.'».  etc. 


N'*ne. 


May  collect  tolls, 
commence  within 
2  years,  complete 
within  5  years. 


Not  granted. 


May    close    up 
sloufrhs   and   tri-j 
l/taries  and  may 
direct  channel  of! 
river  so  as  to  con- 
nect     with     the 
Wisconsin  at  any 
point    atx)ve  city 
of  Pcjrtafire.    May 
••ollect    tolls    for 
all     boats,      loirs, 
etc.  run  throuifh 
said     Improve  - 
rti  e  n  t.        Towns 
may  sul)scrlbe. 
1  year    to    com- 
mence.    10   years 
to  complete. 


Granted, 


«  «  •  •  •  • 


No. 


No. 


No. 


No. 


r.]s 


Wateh  Powers,  Forestry,  and  Drainauk. 


ANALYSIS    OP    THK    PRANXTHISES    FOR    THE    CONSTRDOTION    OP    DAMS    BY 
THE  LEGISLATURE  OP  WISCONSIN,  CORPORATE  GRANTEES— Continued. 


Citation. 


Grantee. 


70,  4S()*  I  Little  Wolf  river 
75,  '^28    'Improvement  Co. 
•  (corp.) 


71.  144*     Darlinsrton  Wat- 
er Power  Imp.  Co. 


71.  241 


71,  326 


71,  332* 


71.  357* 


Belolt      water- 
power  Co. 


Hunt]  n^ton 
Mfg.  Co.   (corp.) 


WafiTon    landintr 


dam  and  mill   Co.,32   N.,    R.    17    W. 


Streams, 
Location, 

Duration 

Purposes. 

County. 

of  firrant. 

Little  Wolf  river 
(7  dams,    4   flood 

No  limit 

Improvement  of 

^    M     ^^          <■    ■    K  A    ■     ■     Vr  VvVVVV       VV^v 

oavigation. 

dams  and  3  ma^' 

be  flood  or  rollinfr 

• 

dams)   one    at  or 

near  head  of  Ce- 

dar  Rapids:   one 

at    or    near   B\g 

1 

Falls;    one  at  or 

near  Dells  Rapids 

one  at  or  near  Re- 

neer  Rapids:  three 

anywhere       b  e- 

tween  Reneer  U  - 

pids  and  E.  lino 

seel.  T.25,  R.  10. 

Pecatonico  river. 
Town  of  Darlinsr- 

No  limit 

Hydraulic 

ton.    La   Fayette 

Co. 

Black     River 

No  limit 

Hydraulic 

(dam  already   er- 

ected).     City   of 

Belolt.  Rock  Co. 

Apple   River  T. 

No  limit 

Hydraulic 

31  N.  R.  12  W.  St. 

Croix  Co. 

Apple  River   T. 

No  limit 

Hydraulic 

(corp.) 

Pine  River  Imp. 
Co.    (corp.) 


■r* 


71.  4iiT 


71.  483* 


Polk  Co 

T*  1  n  e  River, 
from  mouth 
where  emptyiuK 
into  Wis.  to  mills 
in  villafre  of 
UUrhland  Center, 
Richland  Co. 


No  limit. 


East  Shioc  Imp.'  East  Shico.  E. 
Co.  1  Sees.  7,  8  and  9.1 

T.  25  N.  R.  17  E. 

While  River  White  River 
Dam  Lost  Drivin«r! (dam  or  dams.) 
&  Boom  Co.  (corp. )  Towns    46,  46  and  i 

:47.     Ranges    4.    0' 

and    7.    Bayfield 

and  Ashland   Co. 


No  limit. 


20yrs 


•  ■  •  •  I 


Improvemi  ut  of 
navigation. 


Imp.  of  n  a  v. 
and  log  driving. 

Imp.  of  navig- 
ation and  log 
driving. 


Rei*out  oi^  Wisconsin  Legislative  Committee, 
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A-N\LTSIS    OF*      T^K      yRAXOHISES    POB    THE    OONSTEDOTION    OP    DAMS    BY 
THE  I^GISLATURE    OF  WISCONSIN,  OOBPOEATE  GRANTEES— Continued. 


Protect  ion 

of 
Xftviiration. 


Bfl  Isoel  laneous 
r»ur  poses. 


Eminent 
domain. 


SoDC. 


■!-!- 


Ma3'  collect  tollsi  Granted. 
i^or      t-Imber,    etc. 
'K>aAslnfir  over 


Reserve 
clause. 


No. 


None '    Xone 


Not  irranted. 


None . 


^one 


Slides  for    lofiTS,       :Siyne 


slides    for   loe>»- 


None 


(iranted   a.s  per 
mill  dam  act. 


Not  firrantedi... 


No. 


NO. 


I 


No. 


u: 


L'xrks . 


N<  loe . 


^ivo       r  iiarht   to 
*-a.rry  property 

and  persons  .n 
^flTid  river  from 
moit^  to  Bich- 
l^nd  C  «  n  t  e  r. 
\.ffBi<4L  establish 

form    tariff.      All 
i3eri*ons    to    have 
t-iL-tit  to  use  river 
'  iJ^  navljfatlon 

J;^£x>r»  payment 

tnex-c^or. 

^j  ^^       collect  tol  1 . 


Ma->'  oolleottoll 

.»i--n  ehaiin*'!  ^toi-K***^**^^*"  in 
•  'an  tlm«  fo«-^,^ft>o  i^ave  pre- 
.  at,,  k^.  ete.  f  .;rej.^ce^over  oth- 

al^    of  tHelr   loifs 


Empowered  to 
occupy  and  use 
ban  is  (no  provis- 
ions for  payment 
to  o  w  n  e  r  s  of 
banks). 


No. 


Not  irranled 


No. 


(Granted 


No. 


Fishways. 


No. 


No. 


No 


No. 


Not  granted....     No No. 


No. 


No. 


No. 
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ANALYSIS    OP    THK    PBAX<'HISP:s    FOR    THE    CONSTRUCTION    OP    DAMS     BY 
THK  LEOISLATUBE  OF  WISCONSIN.   CX)RI»ORATE  GRANTEES— Continued. 


Citation. 


71.  494* 


71,  498* 


74,  288 

7tt,  375 

'81,  Ita 

*83.  95 


,75.  \m 
•b7,  257 


75,  254 


Grantee. 


Stream. 

location, 

county. 


Duration 
of  irrant. 


Purposes. 


Mill  Ore(»k  Imp.     Mill      Creek      No  limit 
Co.    (cor»».)  Wcxxi   &   Portajfe 

Cos. 

Wausau    Creek     Outlet  of   Rush     No  limit 
Imp.    (oorp. )  Lake.     Town    of  I 

Nri>ensk€»m,  Win- 
nebaircr,  Co. 


Facl  lit  late      Icn: 
drlvinjr. 


Hs'draulic 


Shaw,       Daniel 
et  a',    (oorp.) 


75,  288 


78,  113 

act 
amended 
70.  249 
•87.  29 


'89.  77 


'93,  118 
A  mended 
act  of 
'(Mi,  424 


.93.  207 


liounds,  J.  M.  iSc 
Co.    (Corp.) 


Holman  Frank- 
lin, et  al. 


Greele.v     El  am, 
et  al.    (corp.) 


Trow,  A.  S.    et 
al.    (corp.) 


Centralia  PuId 
&  Water  Power 
Co. 

Freeman  &  Fel- 
lows Lumber!  nu" 
Co.    (corp.) 


Thoni  Apple 
river  branch  of 
Chippewa. 


Little  Wolf.  N. 
W.  J  ofS.  W.  Sec. 
15.  T.  23  N.  R.  13 
W.    Waupaca  Co, 

Rice  Creek, 
(dam  or  dams.) 
H.  W.  i.  Sec.  21. 
T.  33  N.  R.  S.  W. 
('hipi>ewa  Co. 

Sand  Creek.  E. 
i  S.  W.  i.  Sec.  5. 
T.  36  N.  K.  14  W.. 
Barron  Co. 

Embarrass, 
River,  i 


Wis.  River  Se<\ 
24.  T.  32  \.  K.  5 
E. 

Four  Mill  creek, 
(dam      and     im-' 
prove.)     Burnett 
ICo. 


No  limit 


Facilitate 
drivintr. 


log- 


15  years 


No  limit. 


15  years. 


No  limit. 


No  limit. 


Facilitate        hn; 
driving. 


Facilitate  l<«r 
and  Imp.  of  nav- 
ifiration. 


Facilitate       los^ 
drivlncr. 


racllltate      losr 
driving. 


Hydraulic . 


No  limit. 


Kil)x)urn 
Co.    (corp.) 


Melklejohn 
Co.    (corp.) 


'96.  9S 


Mfjr.'  Wisconsin  Sees. 
3.  4.9,  and  10.  T. 
13  N.  R.  I)  E.. 
Sauk  and  Colum- 
bia Cos. 

&  Embarrass 
river.  S.  \  and 
N.  W.  \  frac.  of  N. 
E.  i  Sec.  5,  T.  2i5 
N.  R.  13  E.,  Sha 
wanoCo. 


MicUerson  Roll       Wood  river    N. 
er  Mill  Co.  (eorp.)  W.    i  of   S.   W.    l 

Sec.  14  T.  38  N.,  R. 
19  W.  HurnettCo. 


No  limit. 


Facilitate       loir 
drivinjf. 


Hydraulic 


No  limit. 


Facilitate       loy 
drivinjr. 


l.^yi-s. 


11  y  d  r  a  u  I   i  c 
and    floodin&r. 


[ 
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ANALYSIS     OF     THE-  PKAXC^HISKS    FOR    THE     COXRTRrc'TION    OP    DAJtfS    RY 
THE    LEGISLATURE  OP  WISCONSIN,   CX>RPORATE  GRANTEES-Conli^^^ 


Protection 

of 
navimttion. 


Miscellaneous 
purposes. 


Eminent 
domain. 


Reserve 
clause. 


None, 


'     May  collect     Not  Krantt^d... 
tolls.  ! 


Xofi** . 


No, 


Granted No. 


None 


If  dam  does  per- 
.nianent        Injury 
,  to  laud   on    Rush' 
jJLake,  It  may  be 
'declared   a    nui-, 
sanre   In     action ' 
l>roufirht  in  circuit 
cjourt. 


Mai' collect  toll.'    Not  trranted....!    No... 


jT>ain    to  be  com-, 
jmenced       within 

one     and     com-. 

i>leted  within  two' 

•.yra. 

MitJ«->    for   loirs.|      May  collect  toll.'    Not  granted 

etc. 


No. 


I 


slides   for    log's,!      Mai- collect  toll. 


:*lides  for    io*rs. 


None . . 


^:id«    for     loe*. 


j-II'Jes   for     lojT* 


May  collect  toll. 


Mai' collect  toll. 


Not  e^ranted 


No. 


Xone 


May  collect  toll. 


No-ne N^one 


Not  e^ranted 


Not  granted... 


Not  granted.. 


Granted. 


No. 


No. 


Yes. 


Not  granted, 


-Iid*-i  for    loiTH.       May     collect     (iranted 

tolLs:      nriHl     dam 
act  ai>l'lie«.  | 


ic 


Yes. 


No, 


Yes. 


'•Iide    for    lOiFS.1     SuUJect  to    mill     Granted  as    per 
une    lor    khts^i    ^^   ^^^  mill  dam  act. 


Yes 


Flshways. 


No. 


No. 


No- 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 
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ANALYSIS    OP    THE    PRANOHISE8    FOR    THE    CONSTRUCTION    OP    DAMS    BY 
THE  LEGISLATURE  OP  WISCONSIN.  CORPORATE  GRANTEES— Continued. 


Citation. 
'96,341 

•01.  a» 

*03.  24 

'08,  26 
*03,  178 

•03.  180 


»03,  182 


*03,  206 


'06,  39 


'06,408 


•07,329 


'07,335 

'09.  301 

Private 

brldife. 


Grantee. 


But  tern  u  t 
Waterpower  Co. 
(corp.) 

Foater.  Geo.  E., 
Lumber  Co. 
(corp.) 

St.  Croix  Falls, 
Wis.    Imp.  Co. 


Antlffo     Island 
Club. 


Cornell  Land  & 
Power  Co. 


Loner  Lake  Imp. 
Co.    (corp.) 


Stream. 

Location, 

County. 


La  Crosse  and 
Black  River  R.  R. 
Co.    (oorp.) 


La  Crosse  and 
Northern  liy.  Co. 
(corp.) 


Stevens 
Power  Co. 


Point 


Stolle 
Lbr.  Co. 


Barnde 


Wausau 
Co. 


Lbr. 


Wis.    Valley 
Imp.  Co. 


Buttern  u 
Creek. 


Pine  river. 
Town  of  Pine 
River. Lincoln  Co. 

St.  Croix  River 
near  village  St. 
Croix  Falls,  Polk 
Co. 

Pelican  River, 
outlet  of  Pelican 
Lake. 

Chippewa  Riv- 
er, Sec.  18,  T.  31 
R.  6.  W.  Chip- 
pewa Co. 

LoniT  Lake  north 
shore.  S.  side 
gov't,  lot  3,  Sec. 
18  T.  32  N.  R.  8 
W.  Chippewa 
Co 

Black  River 
lots  2  and  8.  1.  T. 
21,  R.4W.  Jack- 
son Co. 

Black  River 
lot  5,  Sec.  1  or  lot 
7,  Sec.  2,  T.  18  N., 
R.  8.  W.  La 
Crosse  Co. 

Biff  Plover  Riv- 
er, N.  E.  J  Sec.  12, 
T.  24,  N.  R.  8.  E. 
Portage  Co. 

Big  Some  river; 
T.  Sec.  4,  T.  35  N. 
R.  4.  E.,  Lincoln 
Co. 


Big  Rib  river. 
Floating  dams 
Sec.  30,  T.  31  N.  R. 
4  E.,  Lincoln  Co. 
Sec.  28,  T.  32  N.. 
R.  3  E.  Taylor 
Co. 

Tributaries  o  f 
Wisconsin  nortli 
of  south  line,  T. 
34  N. 


Duration 
of  grant. 


No  limit. 


No  limit. 


No  limit...  ., 


No  limit 


No  limit. 


No  limit. 


Work  to  be 
commenced  with- 
in 4yrs. 


No  limit 


Purposes. 


Facilitate       lotr 
driving. 


Hydraulic 


Imp.  of  nav 
igatien  and  hy 
draulic. 


Imp.  of  naviga- 
tion and  protect- 
ion of  flsh. 


Hydraulic 


Imp.  of  naviira- 
tion  of  Lake. 


No  limit 


No  limit 


No  limit 


No  limit 


Imp.  of  navifi^a 
tion  and  hydrau- 
lic. (Transmis- 
sion of  power.) 

tmp.  of  navig- 
ation and  hydra- 
ulic. (Transmis- 
sion of  power.) 


Hydraulic 


Imp.  of  naviga- 
tion, logging  and 
hydraulic 


Facilitate    log 
driving. 


Improve  nav- 
igation of  Wis. 
and  Tomahawk 
rivers  by  system 
of  reservoirs. 
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ANALYSIS    OP     THE     PBANX?HISES    FOR    THE    OONSTRUOTION    OP    DAMS    BY 
THE  LEGISLATURE  OF  WISCONSIN.  CORPORATE  GRANTEES— Continued. 


Protection 

of 
Xavifatlon. 


Slides  for     lotrs. 


Slides  for   loirs. 


M  f  scell  aneous 
Provisions. 


May  collect  loll. 


Xone, 


>l!des   for  lofirn*       May    sell    or 
etc  lease     power     In 

whole  or  lli  part. 


None. 


None, 


Slides  for 

etc. 


loffs*!      None 


Xone None 


Eminent 
domain. 


Granted. 


(iranted , 


Granted , 


Reserve 

clause. 


Ves. 


Yes. 


Not  irranted.., 


Granted, 


Granted. 


Slides   etc.      for      None 
locrs. 


(tranted. 


Slides    for 
*-tc 


locrst     Oam  to  be  ron- 
istructed  within  6 

•y 


S<me. 


Slides    for     loin* 

He 


None. 


Granted , 


See  C.  360.  *06. 
tfrant  to  W.  H. 
Dick  to  be  con- 
structed within 
4yrs. 


None I    Notg-ranted, 


(iranted. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


No. 


(iranted Yes. 


Yes. 


*si!d«    for  lc»*-     May  collect  toll!    Granted. 
?t]aes    lor  Mx^as,     itak©     over     all 
^tc.  daDi«.  etc.  excep-: 

'lona  stated.  ! 

1 


Yes. 


Yes. 


Fishwaj's. 


No. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


No. 


Yes. 


No. 


Yes. 
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ANALYSIS    OP    THE    FRANX^HISES    FOB    TH?:    -OONSTRCCTION    OP    DAMS     BY 
THE  LEGlSLATCTiK  OF  WISCONSIN,   CORPORATE  GRANTEES— Continued. 


Citation. 


W.  405 


'07,  549 


*07,  620 


*07.  644 


Grant<e. 


Crivltz  Fiiluand 
Paper  Ck>. 


Wat€rtown  Gas 
and  El,  Co.  (buc- 
cessorsof  Calvin 
&.Ja.s.  Benton  p. 

37/44.) 

.John  A  r  p  i  n 
Lbr.  Co. 


Strciams, 

Location, 

County. 


Beans     Eddy 
Power  Co. 


PeshllffO  River, 
Sec.  24.  T.  32  N.. 
R.  19  E.  Mari- 
nette Co. 

RockUIver  W. 
i  Sec,  3,  T.  8.  R. 
15.    Jefferson  Co. 


Chippewa,  Sec. 
10.  T.  37.  N.  K.  7 
W.    Sawyer  Co. 


Wisconsin  Sees 
6,7,  and  8,  T.    215 
^.i       R.      7        E.. 
Marathon  Co. 


Duration 
of  errant. 


No  limit 


No  limit 


l^urposes. 


imp. of  navitra- 
tion  and  hydra n- 
lie. 


Hydraulic 


No  limit Imp.  of  naviga- 
tion and  hydrau- 
lic. 


No  limit 


Imp.  of  navlfira- 
tlou  and  hydrau- 
lic 


J 


Report  of  Wisconsin  Legislative  Committee.        143 


ANALTSIS    OF    THE     PBAN'CHISES    FOR    THE    OOXSTRUCTION    OP    DAMS    BY 
THE  LEGISLATURE  OP  WISC'ONSIN.  C^)RPORATE  GRANTEES— Continued. 


Protection 

of 
Navigation. 


Mlsi'ellaneous 
Provisions. 


Sllde:s  for  lotfs. 


Slides  for   loifs. 


.^lides  for   loirs. 
etc. 


Slides  for   logs. 
et<*. 


See  c.  350  '05. 
Couslruction  to 
commence  within 
4yrs. 

See  350, '05.  Ap- 
proval of  City  of 
VVatertown  pre- 
reQuisile. 


35  0,  '0  5. 
Work  to  be  com- 
menotKl  wlthiu  2 
yrs. 

Se<'.  3  5  0,  '05 
(Reasonable, 
price  duestion  to 
be  decided  by 
jury  In  Circuit 
Court.)  Instead! 
of  by  arbitrators 
as  in  Sec.  7,  Ch. 
350,  Laws  of   1905. 


Eminent 
domain 


(J  ranted 


Granted. 


Granted. 


(iranted. 


1. 'S'^^VJ^EH^- 

Ves ~Ye^. 


Yes. 


Ves. 


Yes. 


Yes. 


Yes. 


Yes. 


10 


EXHIBIT  3. 


tVlSTAIiYSIS  OF  THE  FKANCHISES 


FOR  THE 


CONSTRUCTION  OF  DAMS 


BY  THE 


LEGISLATURE  OF  WISCONSIN. 


INDIVIDUAL  GRANTEES. 


By  M.  C.  Riley,  January,  1910. 
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ANALYSIS  OF  THE  FRANCHISES  FOR  THE  CONSTRUCTION  OP  DAMS  BY  THE 

legislature— Continued.    * 


Individual  Grantees. 


Citation . 


'38.40 
43.  p.  68 


Grantee. 


SlauRlcr  Wm.  B. 
(Ind.) 


'39,46      Charles  F.H.    et 
al. 


'39.49 


'41,68 
'43,61 
(locks 
required) 


'41,69 


'42,  p.  8 


Albert   E.  Ellis, 
etal. 


Samuel  H.Farns- 
worlh.  (Ind.) 


Wm.     P.  Owen 
(Ind.) 


Asa  Clark. (Ind.) 


Stream,  '      _,       ,,         . 

Location,        !      Duration  of 
County.  If  rant. 


Purposes. 


Manitowoc  river.    No  limit Hydraulic, 

Manitowoc  Co., 
sec.  10,  T.19  N.  U. 
23  E.  I 

I  i 

Rock  River'  No  limit lUdrauUc 

Johnson's  Rapids. 

sec.  4,    T  8,  R.   15  i 

E.    Jefferson  Co.  i 


Rock  river  sec.  61  No  limit 
or  7,  Til,  R.  16E. 
Dodge  Co. 


Hydraulic. 


Menominee    riv-   No  limit Hydraulic. 

er.     So.     branch,; 
Brown  Co., 


Rock   river  Jef-'  No  limit Hydraulic. 

ferson  C!o.  sec.  19,  i  ,    • 

T.  8.  R  1«>. 


Outlet  of  Pewau-   No  limit Hydraulic. 

kee   Lake   8.    W.  I 

i.sec.  9.  T.  7N.  R'  I 

19   E,    Waukei>ha 
Co. 


'42,  p.  84 
'52,20 
(All  rifirhts 
transferred 
to  Jonei  & 
Arodt) 

'42,  p.  83 


'42,  p.  9 

*47,  P.  17 


'42,  p.  U 
'43,  p.  68 


•42.  p.  44 


'43.  p.  21 
'54,  150 
(Repeal  e  d 
r  e  a  u  1  r  •- 
ments  for 
looks  and 
sUdes) 


Georire  Lurwick.'  Oconto         river 
(Ind.)  Brown Ck).    lot«  6 

and  7,   sec.  24.    T. 

28,  R.  21  E. 


fJames  H.  Roirers   Milwaukee  river, 
et  al.  (Ind.)  Milwaukee       Co. 

;  Spring  St,  to  WIs- 
I  con  sin  St 

Kendall  D.  (i.  et    Rock    river  Jef- 
al .  ferson  Co.    sec.    2 

,or  11,  T.  6,  R.  14  E. 


Oliver  C.     Hub.'  Manitowoc  river, 
bard.  (Ind.)  'Manitowoc       Co. 

Lots  4  and  7,  sec. 
2;t,T.  19E,  R.  23E. 

Lucius  T.  Barber  Crawfish,  Jeffer- 
and  E.G.  Darling,  son  Co.  sec.  11,  T. 


No  limit ,  Hydraulic. 


No  limit. 


(Ind.) 


Henry  Thlen. 


0  R.  14  E. 


Milwaukee  rirer, 
Wasliington  Co. 
N.  W.  Frac.  i  sec, 
23,  T.  9N.  R.21E. 


For  passage  orer 
,  streams. 


No  limit Improvement  of 

navigation;      Ixy- 
draullc. 


No  limit Hydraulic. 


No  limit Improvement  of 

navigation  and 
I  hydraulic,  locks 
to  be  constructs*! 
i  where  dam  Is  lo> 
.cat«d. 


No  llinlt '  Hydraulic. 


I^l-OKT    i>t'   WlSCCJNSlN    LeGISI>AT1VE   CoM  M  ITTKK. 
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IVVLTSIS   OF   XMK    FRANCHISES  FOR  THE  CONSTRUOl'ION  OP  D.^MS  BY  THE 

LEGISLATURE— Continued. 


Individual  Grantees. 


Proteol  Ion 

of 
NavUratlon. 


Provides  for 

I'jck-i  free. 


Loi"k!>  when  Ro**k 
river  l^ecome?*  iia- 


Locks  for  lioats. 
tU". 


Proridos  for  look 
for  tx>ats  when- 
ever river  Is  mad** 
'iHvi^ahle  there- 
for free. 

I*T^»vldes  for  locks 
for  lioat^i  wlien- 
•  ver  river  Is  made 
iiavi/pa?>le  there- 
for. 

-Vooe I 


Miscellaneous 
purposes. 


None, 


Grantees  subject 
to  all  laws  made 
for  protection  of 
fish  and  navit^a- 
tion. 


None. 


None. 


None. 


Provision  of  mlU 
dam  act  applies. 


Eminent 
domain. 


Granted. 


Xot  granted 


Not  gTante<l. 


Xot  granted. 


Xot  granted 


Granted  as 
mill  dam  act, 


per 


siif/e-»  for 


ir>tr>A  i   Mill  dam  act  ap-    Granted    as 
jo4P».      ,|ejj_  ,     rnjii  dam  act. 


per 


Reserve 
clause. 


Reserves  the 
rljfht  to  amend  or 
to  further  im- 
prove navitration. 


Yes. 


Alter  or  amend 
at  any  time  so  as 
to  facilitate  na- 
vijration  of  said 
river. 


Fish  ways. 


No. 


Yes. 


Y'es. 


Yes. 


Yes 


Yes. 


Most  not  ham I'erj    ^onv 
rta\  ligation 


Not  granted i  Yes . 


Mill  dam  act  ap- 
plies. 


Granted    as    per    Yes 
mill  dam  act. 


Pn>vides  ^i>  *" 

fc'**L<  free  and  for 
1   rhiite   fur   tiaa-j  | 

.*•  ^  •.     Mill  dam  act  ap-'  Granted    as   pt-r    Yes. 
Prr.vid*-*       ^*^*^.      ,.lie.s.  mill  dam  act. 

Ut-i     for      nr>at^!i»*" 
wh*  never  river    I.-- ^ 
'f'ide      navj*ral»ic* 

'rteremr  I iis<*rt«?d    as   per   (irantpd    as    p*m-    Yes. 

Mjlldam  aot    ^^^^^iji  dam    act.       ,mmdamact. 


Yiv. 


i 


t 

1 1    -Mill  dam  act  ap-,  (iranted    as    per 
r^..^k-.     l»r*»vlded  Jl\^  mill  dam  act. 


frf-T.etir. 


Yes. 


Yes. 


No. 


No. 


No. 


Yes. 


No. 


Ye> 


Xo. 
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ANALYSIS  OP  THE  FRANCHISES  FOR  THE  OONSTRUOTION  OP  DAMS  BY  THE 

LEGISLATURE-^tontinued. 

Individual  Grantees. 


Citation. 


Grantee. 


•43,  p.  22      Levi  Godfrey,  et 
'45,  p.  95     al. 


'43,  p.  32    '  Silas  Peck,  et  al. 


'43.  p.  34 
*51.  333 
'57.  116 


'43,  p.  25 

'46.  p.  116 

'48:  p.  13 

'55,355 

'43.  p.  35 
'51.333 
•57,116 

•43.  p.  3S 
'51.333. 
'57,116 

'43,  p.  26 


'44,  p.  36 


'44,  p.  38 

•44,  p.  71 
'44,  p.  37 

'44.  V.  37 
'07,  549 

'f5,  p.  99 


Clamden  and 
Luke  Stouirhton. 
(Ind.) 


Wm.  H.  H.  Bai- 
ley et  al  (Ind.) 


Anson    W.  et  al, 
(Ind.) 


Ira  Hersey  et  al 
(Ind.) 


David  Jones  and 
Erastus  Bailey. 


Stream, 
Location, 
Ck)unt  . 


Fox  River,  town 
of  Rochester,  Ra- 
cine Co.  sec.  11 
and  2  T.  3,  R.  19. 

Fox  river, Racine 
Ck).  sec.  32,  T.  3N. 
R.  19  E. 

Rock  river  sec.21. 
T.  4,  R.  12,  liock 
Co. 


Itock  river,  sec. 
38,  T.3N.  R.iaE. 
Rock  Co. 


Duration  of 
irrant. 


Rock  river,  sec. 
14  and  15.  T.  3  N. 
R.  12  E.  Rock  Co. 

Rock  river,  sec. 
36  or  26  T.  1  N.  R. 
12  E. 

Peshtiffo  river, 
sec.  19,  T.  30N.  R. 
33  E.  Marlnetle 
Co. 


No  limit. 


NoUmlt. 


No  limit. 


No  limit. 


No  limit. 


John  P.  Arndt . 


James  Campbell 
and  Thomas 
Stewart. 

James  H.Roflrei's 


Calvin    M.     and 
Joseph  Ronton. 


.Tohn  Hustis. 


Oconto  River.  S. 
E.  i,  sec.  30,  T.  28 
N.  R.  21  E.  Ocon- 
to county. 

Sucrar  river, 
Green  county,  sec. 
28.  T.  3N.  R.  9E. 

Milwaukee  river, 
Milwaukee  Ck>.  S. 
W,  frac.  4  sec.  4. 
T.  7N,  R.  22  E. 

Rock  River.  Jef- 
ferson Co.  (Dam 
previously  con- 
structed), W.  i 
sec.  3,  T.  8.  R.  15. 

Ro(ik  river. 
Dodtre  county.  E.i 
sec.  9,  T.  10  N.  K. 
16  E. 


No  limit 


Purposes. 


Hydraulic 


Hydraulic. 


Hydraulic.  Rlirht 
to  sell  or  lease 
rlg'ht  to  use  power 


Hydraulic.  Ricrht 
to  sell  or  lease. 
RijTht  to  use  pow- 
er. 


Improvement  of 
navig-ation  and 
hydraulic. 

Hydraulic 


No  limit I  Hydraulic 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


Hydraulic. 


Hydraulic, 


Hydraulic. 


none  sped  fled 


No  limit. 


Hydraulic. 
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ASKI-TSIS  or  TfiB    FRANCHISES  FOR  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  Grantees. 


Pfot«;tlon 

of 
NaTi^&tlon. 


I 
I 

i     T^liacellaneous 
j  purposes. 


None. 


None. 


I  Mill  dam  act  ap- 
plies. 


Mill  dam  act  ap- 
plies. 


Provides  for  lock    Mill  dam  act  ap- 
for       boats       and  plies, 
•blades  for    timber 
aod  llsJi. 


Locks  for  boats 
aiMl  slidesi  for 
tioiberetc. 


Mill  dam  act  ap- 
plies. 


Eminent 
domain. 


Reserve 
clause. 


Granted   as    peri  Yes. 
mill  dam  act. 


Granted    as  per 
mill  dam  act. 


Granted  as    per 
mill  dam  act. 


Yes. 


Yes. 


Granted    as  per'  No. 
mill  dam  act. 


t.o^k»  and  slides 
for  timber  etc. 


Mill  dam  act  ap^ 
plies. 


Tjoeia,    for  boats    Mill  dam  act  ap- 
aod      <»lid«f>«        for  piles, 
timber,  etc. 

OUjectto  amend-    Mill  dam  act  ap- 
m  ^  n  t   wbeneverlPlies- 
river  above    dami 
i^  improved  so    as' 
to   admit    of    the 
pmsi^ige  of  lx>ats 
"•ade  timljer. 

?»de  for  timber.!  MHl  da™  »ct  ap- 
etc  f  plies 


None. 


•<Iide«  ibr  tlmtier 
ric.    and      loei€S 


Mill  dam  act  ap- 
plies*. 

Mill  dam  act  ap- 

pll€?«- 


waen  necessary- 

iMMfct-l   MIL*  ^^^  ^'^  *^ 
eifoi 

•'er.  tW. 


Granted   as    per   Yes. 
mill  dam  act.         I 


Granted    as  per 
mill  dam  act. 


Yes. 


Granted  as    per   Yes. 
mill  dam  act. 


Granted    as  per   Yes. 
mill  dam  act.        i 


Granted  as     per'  Yes. 
mill  dam  act. 


Granted    as  per,  Yes 

mill  dam  act. 


Ittcksi    for  »^— -   i-^Htf»« 
lad  slide*  tor  tlm-ll?"^ 


Granted    as  per 
mill  dam  act. 


Yes. 


I    Mill  <1aoa  &ct  ap-|  Granted    as  per 
LoriK  w*»eii    5«-^^e4i.  mill  dam  act. 

ceaaajT  wid  siiac=»i*' 
frTilxnter.  etc-^ 


Yes. 


Fishways 


Yes. 


Yes. 


Yes. 


Yo8. 


Yes. 


No. 


No. 


No. 


No. 


Yes. 


Yes. 
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WaTKK    PcnVKKS,    I'ORKSTUV,    AM)    DkAI  N  AUK. 


ANALYSIS  OF  'I  HK   FRANCHISKS   FOR  THK  C^OXSTRUmOX  OF  I).\3IS   BY  THK 

LEGISLATURK— Continued. 

Individual  Urantees 


Citation. 


Orant^e. 


'43.  p.  104    ^Joachim    Green- 
hoffen. 


•45,  p.  100 


,  Horace*'  R.    Je- 
rome. 


•4o,p.lOO       I.jCary  Hall 


'46,  p.  ft3 
'55,  155 


'44.  p.  113 


'47.  p.  16 


None  named. 


Abraham  Braw- 
loy. 


i  Lyman  E.    Boo- 
mer, et  al. 


Eliphalet  8.  Ml 


'47,  p.  44. 'ST. 

88   (2    frar.jner.  ct  al. 

all      rifrhts' 

Pie.  to.Iohn! 

Werner.) 


•47,  p.  46 


'47.  p.  103 


William  Jones. 


Michael  Bratt. 


•47.  p.  1(»3    I  Phlneaa M.John- 
son. 


•47.  p.  103       Benjamin     H 
Mooers. 


'47.104,  Re-j   Hurvey  .loues  el 
pealed      p.  I  a  I.    (Ind). 
130.  '48. 


•47.  p.  121     '  Samuel  H.rarns- 
I worth    (Ind.) 


Stream, 

Location, 

County. 


Milvraulcee  river, 
Milwaukee  Co. 
se(!s.  19  or  20,  T. 
8N.  R.  22  E. 

Menominee  river 
Whites  Rapids. 


Menominee  river 
-  Lot  4,  sec.  1,  T. 
.32  N.  K.  22  E. 
Brown  Co. 

Milwaukee  river. 
Wasblntrton  coun- 
ty. E  J  of  N.  E. 
1  sec.  25  T.  n.  R. 
21. 

Wis.  River.  I'or- 
ta«reCo.  Between 
sees.  31  and  32,  T. 
24  N.  K.  8  E. 

Rock  river.   Jef- 
ferson   Co.    Sees. 
8  an<I  9,  T.  8  N,  R 
15  E. 


Wis.     river, 
(irand      Rapids. 
N.  W.  1.  sec.  «,  T. 
22  N,  R.  6  E. 


Sugar     river, 
(ireen   Co.    S.    E. 
i.  s<H\    15.  T.  2  N. 
I R.  0  E. 

Mil.  river.  Wash- 
ington Co.  Sec. 
34.  T.  12  N.  R.  21. 
E. 

Mil.  river.  Wash- 
intrlon  Co.    N.  E. 

i,  sec.  24.  T.  10  N. 
R.  21E. 


Duration 
of  trrant. 


PuriK»e3. 


No  limit Hydraulic. 


No  limit Hydraulic* 


No  limit I  Hydraulic. 


No  limit 1  Hydraulic. 


No  limit Hydraulic 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


Hydraulic 


Improvement  of 
n  a  vibration. 


No  limit. 


Mil.  river.  Wash-    No  limit 
inifton     Co.    Se<*. 
25T.  10  E..  R.  21  E. 


Fox    river.    Sec. 
21.  and  lot  3.  4.  7. 
8.  0  ami  10  in  sec. 
2.'.T.  20N.  R.  17E. 

Wolf  river.  (150 
miles  from 
mouth)  on  or  be- 
tween se<*s.  24,  2.*). 
T.  27  N.  R.  15  E. 
Shawano  Co. 


No  limit 


No  limit 


Hydraulic 


Hydraulic 


Hydraulic 


Hydraulic 


Hydraulic 


Hydraulic 
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ANALYSIS    *»F    'I'H  K      KK AXCHISKS  FOR  THK    CONSTRrCTIOX  OP  DAMS  JJY  THK 

LKGISLA  rURi%~-Contiinu'f1. 

Individual  Grantees. 


Prote«*lloii 

of 
Xavliratioii. 


Misoellaneous 
£>ur  poses. 


T4>nWs     for  l>oats.    Mill  dam  act  ap- 
tFid  st'><lt-T»  forlliii-  i>lies. 
*-^r.  etc. 


U»T  tlmVier,  eto. 


Mill  dam  act  ap- 
plies. 


i-k>  when    ne-.    Mill  dam  act  ap- 
ry.    Slides  lilies 
ft>r  I  InitHT.   etc 


>licl*^    for      tim- 
♦  ier.  etc- 


?-lHle>    for    l>oatr> 
kCAi  timberri. 


Mill  dam  act  ap- 
plies. 


Mill  dam  act  ap- 
lilies. 


Exlnent 
domslin. 


RestTvp 
clause. 


Granted    as   per 
mill  dam  act. 


(i  ran  ted    as    per 
mill  dam  a(*t. 


Granted    as    tier 
mill  dam  act. 


(iranted    as    per 
mill  dam  act. 


Fish  ways 


Yes I  \o. 

Ves No. 


Yes . 


Yes... 


Yes. 


Locks       when     Mill  dam  act ap- 
^twyr-mva  nia^le  iia-{Pli«'-^- 
tile  for  l>oat«, 
.slides       tar 
tioiljer.  etc. 

Ohute  in  dam  Riirlit  to  charge 
»*.*rx»«  main  ch an -1  toll  for  timber 
Bf-i  pas-sintr     throuirh 

other  than    main 
4'hanne]  dam. 


Granted    as    per    Yes. 
mill  dam  act.         ; 


Vooe 


Mill  dam  act  ap- 
fpllesi. 


''llde  for  timite^r.l  Xone 

ctr. 


(i ranted    as   per 
mill  dam  act. 


Not  granted. 


^'es. 


Yes. 


(Jranted    as  per 
mill  dam  art. 


Not  jrranted, 


>f /defer  titalperJ  Xone 


tu\ 


>lidcfnr  tlni»*er. 


^onc*  -  - 


ljar,k» 


MUl(rs  for  c 
UmWr.  etc. 


ft 


>1  i  1 1  <)  A™  ^^^  &P- 


]tf  ill  dam  actap- 


Not  srranied. 


\'es, 


•  ■  •  ■  •  < 


Yes. 


Not  gran  led. 


Granted    as   per 
mill  dam  act. 


Granted    as    per 
mill  dam  act. 


Yes. 


Yes. 


No. 


No. 


No, 


No. 


No. 


Yes. 


Yes. 


No. 


No. 


No. 


1'      \7^a     ■•••■•«.••••••  a.A   xJs 


No. 


No. 


154 


Water  Powers,  Forestry,  and  Drainage. 


ANALYSIS  OP  THE  PRANOHISES  FOR  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEQISLA'JURE— Continued. 

Individual  Grantees. 


Citation. 


'47.  p.  179 


48.  p.  38 


'48,  p.  43 


'48,  p.  68 


'48.  p.  126 


'48. 129 


'48.  p.  13 
'50.  214 


'48.  p.  139 


'48.  p.  142 


'48,  P.  132 


'48.  p.  83T 


'48.  UIC 
'67.  188 


'48  S.  p.  145 
Hepealed 
'58,  317 


Grantee. 


Samuel  Orinsby, 


Klisha  Morran. 


Joseph  Carley 
and  Benjamin 
Brown  Und). 

C.  C.  Washburnr 
and  Crrus  Wood- 
man (Ind.) 


Barton  .Salisbury 


Curtis  Reed. 


Tra  MiUimore  et 
al. 


Cleero  Com.-*tock 
and  Chas.  H.  Wil- 
liams (Ind). 


J.  Spraffue  Par- 
dee. 


Samuel  Youn^.. 


Wm.  A.  Barston. 


Edward  9.  Han- 
fhettet  al. 


S.  Norman  Pratt. 


Stream. 

Location, 

County, 


Sheboygan  river. 
Hhelx>ytran   iCo. 
Sec.  28,  T.  15,   tt. 
23. 

Oconto  river. 
Brown  Co.  Lots 
2  and  3.  »ec.  26 
and  lots  2  and  4, 
sec.  36.  T.  28  N.  R. 
20  E. 

Milwaukee  river. 
Washinsrton  Co. 
Sec.6.  T.  11,  R.  21. 

Pecatonica 
river.    Green  Co. 
Sees.  20  and  21,  T. 
1  N.  R.  6  E. 

Milwaukee  river. 
Washinirton  Co, 
Sec.  12,  T.  11  N.  K, 
20  E. 

North    branch 
Fox  river  (outlet 
of     Winnebairo) 
fraction  of  sec.  22, 
T.  20  N.  R.  17  E. 

Rock  river.  Sees. 
1  and2N,  T.  2,  U. 
12  E. 


Duration  of 
irrant. 


No  limit. 


No  limit. 


No  limit, 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


Milwaukee  river.    No  limit, 
Milwaukee     Co. 
Sees.  4  and  5,  T.  7, 
R.  22  E.  I 

Fox    river.     Co-|  No  limit. 
Ium!>la    C-o.    Sec.  I 
3.  T.  12  N.  R.  10  E. 

« 

Pecatonica      ri-    No  limit, 
ver.    La   Fayette 
Co.    Sec.  1,    T.  1, 
R.  5. 


Fox  river.  Frac. 
sec.  17,  T.  15  N.  R. 
lOE. 


No  limit. 


Pecatonica  river.!  No  limit, 
(ireen    C^o,    Sees. 
31  and  32.  T.  1,  K. 
6E. 

1 

Crawfish  in  Jef-!  No  limit, 
feison  Co.    Sec.  4. 
T.  7  N.  K.  14  E. 


Purposes. 


Hydraulic 


Hydraullf* 


Hydraulic 


Hydraulic 


Hydraulic 


Hydraulic 


Hydraulic 


Hydraulic 


Hydraulic 


Hydraulic 


Hydraulic 


Hydraulic 


Hydraulic 
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.VNAIASIS  OF  THE    FRANCHISES  FOR  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEGISLATUft  K  -Continued. 


Individual  (4rantees. 


Protection 
of 

naTi^ation. 


Mljicellaiieous 
purposes. 


None 


Mill  dam  act  ap- 
plies. 


Eminent 
domain. 


(>  ran  ted   as   per 
mill  dam  act. 


Frv^  passa^re  for    Mill  dam  ac*t  ap-   Granted    a.s  per 
'  ra^fts.   crafts   or  pile:*.  mill  dam  act. 


F 

r»fl**, 
et»-. 


fori  None 
timber. 


Free  pasH&ffe  for    Mill  dam  act  ap- 
all  M.^'endlntc  wa-  plies. 
ter  craft. 


passaire  for    Mill  dam  act  ap- 
ft\  tiin>>er.  etc.  PHes. 


XcMie 


Mill  dam  act  ap- 
plies. 


rorks    where        Riirht   to  use  or 
stream   made  na-  lease  rijrht  to  use 
viirable.  forlioats,  power. 
^ii4]«s»  fortlmljer. 

Vtt^  pmi.sa«e    of    Mill  dam  act  ap- 
raflA.  limlier.  etc.  Piles. 


Hide*  for    craft;  Mill  dam  act  ap- 
andtimljer.  PlieJ*. 

F«e  pa«.i?e  for    MH 1  dam  act  ap- 
raft*  watercrafts  PJie»- 


Not  granted. 


Granted    as  per 
mill  dam  act. 


Granted   as    per 
mi  14  dam  act. 


(irantod   as    per 
mill  dam  act. 


Not  irranted, 


Lc'kis 


I 

;   Mill  dam  actap- 

'pliaa.      Klifht     to 

s^ll  or  lease  riirht 
to  uf*e  power. 

.^   ror     Mill  dam  act  ap- 
nfK  water  craft. j  i>*»« 

_     ^  I    Mill  dam  wtap- 
-lidrt  for  "»"J?'J^  U>Ues. 

r  ^rlsmsde   "»   I 
^t^»Mefor  boat.-*- 


Granted   as    per 
mill  dam  act. 


Granted   as    per 
mill  dam  act. 


Granted 


Granted   as    per 
mill  dam  act. 


Granted    as  per 
mill  dam  act. 


(iranted. 


.4^ 


Reserve 
clause. 


Yes. 


No. 


Yes. 


No. 


Yes. 


No. 


Yes. 


Yes. 


No. 


No. 


No. 


Fish  ways. 


'  No. 


No. 


No. 


No. 


No. 


.  No. 


*  «  V*    •■■■•■••••••«»i 


M     \,  3«     «»■■■■■■«••«•• 


Yes. 


Yes. 


No. 


No. 


No. 


No. 


Yes. 
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Water  Powers,  1u)restrv,  and  Dr.mnage. 


ANALYSIS  OP  THK   PHAXC  HISKS   Pf)R  THK  COXSTRrCTION  OP  DAMS   BY  THE 

LEGISLA  TURK— C^ontiuued. 

Individual  (i  ran  tecs 


Citation. 


•48T,  p.  9 


•48T.  p.  44 


'49T,  4<) 


'49,  78 


'49.  200 


'50.  118 


'BO,   120 


'50,    189 


'50,  277 


'51,  30 


Grantee. 


Stream, 

Location, 

County. 


F.    William    Al-|  Milwaukee  river. 

lerdhifiT.  Frac.  lots2and  3. 

,      see.  4.  T.  7  \.  R.  22 

E.   Milwaukee  Co. 

George   C.  Dan-    Milwaukee  river, 
iels.  (Town  of  (i  raft  on, 

iWaslilnffton    Co. 
Sec.  I.T.  10,  R.  21. 
I 

Day,  ( )scar Milwaukee  river. 

iWasliinsfton    C-o. 
Krac.  lot  5.  beiner 
the  N.  E.  frac.  of 
S.  E.  i.  avc.   10,  T 
11,  K.  31  E. 


Cyrus  Curtis. 


.lohn  M.  Keep. 


Pliney  Pearce. 


.lames  Catlln 


Duration  t( 
errant. 


No  limit. 


No  limit 


No  limit. 


Rock  river.  Near 
Ft.  Atkinson.  Jef- 
ferson Co.  Sec.  4. 
T.  5,  U.  14. 

l*ecatonica.  La 
Fayette  Co.  Sec. 
3.  T.  2  N,   K.  3  E. 

Manitowoc  river. 
Manitowoc  Co., 
lots  2  and  8.  sec. 
14,  T  19,  R,  23E. 

Fox   river.     Ra- 
cine Co.    Near  S. 
jlineofsec.   33.  T. 
3N.  R.  19  E, 


Thomas  C.  Snow    Grand    river, 
and  Charles  Wal-lManiuette     Co 


do. 


.loshua  F.  Cox. 


No  limit, 


No  limit 


No  limit. 


No  Limit. 


No  limit 


Sec.  13,  T.  14,  U. 
11  and  sec.  7,  T.  14, 
R.  12E. 

i  Fox  river  Rapids 
ai  Depert;.  (To 
comple  te  i  m  - 
.provements.) 


Richard    H.    Mc- .f^^^'^toni/^a.     La 
(ir^ry  Fayette   Co.    >ec 


No  limit. 


Goon 


20,  T.3N,  R.  3E. 


No  limit 


Purposes. 


Hydraulic 


Hydraulic 


Hydrauli<* 


Hydraulic 


lii'draulic 


Hydraulic 


Hydraulic 


None  specified. 


Improvement    of 
navigation. 


None  SDecl1ie<] 
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ANALYSIS    OK    XHK     i^KA>iCHlSKS  FOR  THK  <'ONSTRUCTION  OP  D.LMS  BY  THF 

LEGISLATURE— Ctontinucd. 

Individual  Grantees. 


Frot«*otioii 

of 
navi*ratU>ii. 


Fre«*  naAsa^e    foi 


Mis«?ollaneous 
puri)oses. 


Free  pas*»a*re    t<yt 
r*ft-    tinilL>er.   etc 


Mill  clam  act  ap- 
i>liejs. 


None ,. 


Ncrtie 


None 


<\u\e    for    llinl*®!"- 

ftC- 


mft^     ana      wal«r 
t-rafl->. 

^lUie    for    tin:it>«r. 

Must  not  o>*5t«T3et  ^ 
na^  ii^^tion- 


Non<*- 


None. 


Mill  dam  act  ap 


Eminent 
domain. 


(i  ran  tod    as    per 
mill  dam  act. 


Not  granted 


Reserve 

clause. 


Not  ffrant(d 


Not  era n ted 


None, 


None. 


None. 


N«JfM' 


III  consideration 
for  Cox's  com- 
lylcthiK  improve- 
m  e  n  t  without 
costto.state.  state 
trrsnts  to  him  the 
free  use  of  all  the 
surplus  water  cre- 
ated by  the  dam 
for  hydraulic  pur- 
'  poses.  Cox  to  keep 
I  dam  and  locks  in 
repair  and 
'shall  at  all  times 
ifSfS  and  repass 
tK>at^,  rafts.  et<»., 
freeof  charsre. 


Granted 


Not  jfrantefl 


Not  t?ranted 


Not  jrrantcd 


Not  trranted, 


/^-ks  where  rl^^t;     >one 
1^  mad*-  na  vi*r»'»»*^      . 
fuT  boats. 


Not  ffranted, 


No. 


No. 


Ves 


Fishwa.rs. 


No. 


No. 


No. 


Yes. 


No. 


Yea, 


No. 


No 


No. 


Ves 
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ANALYSIS  OP  THE  FRANCHISES  FOR  THE  CONSTRDCTION  OF  DAMS  BY  THE 

LEGISLATURE— Oontinued. 

Individual  Grantees. 


Citation. 


•51,  81 
•'56,  88 


'51,  126 


'51.  129 

'62,32 

'03.190 

'51.  173 


'51,  203 
'51.  206 


'51,  208 


'51,  248 
'54.  151 


'51,  250 

Repealed 

'57,  J59 


'51,383 


•52.59 


52,76 


52,116 


52,275 


Grantee. 


Georare  W.Foster. 


Alvin  B.  OaiDen- 
ter. 


Merrick  Murphy. 


Napoleon  B.  Mil- 
lard and  A.  D. 
Bonestecl,    (Ind.) 

Ebenlfrer  Dakln. 


Harrison   C.    Ho- 
bart,  et  al. 


Charles 
holtz. 


Klinir- 


Stream. 
Location. 
County. 


Henry  Thlen 


Samuel  Georife. 


Ann  Garrison . 


Charles  and 
Richanl  Klinff- 
holtz. 


Joseph      Daven- 
port. 


Edward       D. 
Beardsley. 


l^rederlck  Davis. 


Milwaukee  river. 
Washington  Co. 
Sec.  29,  T.  12.  K. 
21  E. 

Sugar  river. 
IkKik  Co.  Sec.  20. 
T.  I.N.  R.  10  E. 

Oconto  river. 
Lots  2  and  7,  sec. 
34,  T.  28.  R.  20. 

Little  Wolf  river. 
2i  miles  above 
Grlirman's  mill. 

White  river. 
Marquette  C  o . 
Sec.  17,  T.  17.  R.ll. 

Outlet  of  Lonr 
Pond.  Fond  du 
Lac  Co.  Secu.  25 
and  26,  T.  14  N.  K. 
19  E. 

Manitowoc  river. 
Manitowoc  C  o . 
IjOtsl.  2  or  3.  sec. 
26  T.  19N.  R.  23E. 

Milwaukee  river. 
Milwaukee  C  o . 
\jOts  1  and  4.  sec. 
20,  T.  8.  R.  22. 

Pecatonica  riv- 
er. La  Fayette 
Co.  N.  W.  <ir.  sec. 
1,  T.  2  N.  R.  3  E. 

Baraboo  river. 
Sec  27.  T.  12,  R.  7 
E.    Sauk  Co. 

Manitowoc. 
Manitowoc  Co. 
N  E.  i  sec.  16.  T. 
19N..  R.  23E. 


Fox  river.  One- 
half  sec.  30,  T.  1. 
N.  R.  20E. 

Manitowoc,  one- 
half  Manitowoc 
Co.,  lots  2  and  6, 
sec.  10,  T.  19  N,  R. 

Meuomonee. 
Shioc.  One  mile 
above  its  junction 
wit  hWolf. 


Duration 
of  g-rant. 


No  limit. 


No  limit. 


No  limit 


No  limit 


Purposes. 


No  limit..     

Hydraulic 

No  limit 

Hydraulic 

No  limit 

Hydraulic 

No  limit 

Hydraulic 

No  limit 

Hydraulic      im- 
provement o  f 
navigation.. 

No  limit 

Hydraulic 

No  limit 

Hydraulic 

Hydraulic 


Hydraulic 


No  limit....* Hydraulic 


No  limit Hydraulic 


No  limit 


Hydraulic 


Hydraulic 


Nonespecifietl... 
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ANALYSIS    OF    THE 


FRANCHISES  FOR  THE  CONSTRUCTION  OF  DAMS  BY  THE 
LEGISLATURE— Continued. 

Individual  Grantees. 


l*TOle«-tlon 

of 
n&vUrmtlon. 


Mi^icellaneous 
Purposes. 


None 


Shall      not    flow 
lands  of  others. 


None None 


SJjdes    fur  rafts     None 

M042  totMts. 


SflitU^     for 
and  tx»ats. 


rafts    None 


Ncne. 


None.  - 


None None 


Eminent 
domain. 


Not  firranted 


Not  irranted, 


Not  srranted. 


Not  granted, 


Not  granted. 


Not  granted. 


None, 


sikle?»  for  timber 
lo-.-ks  where  river 
1^  made  navigable 
for  hoats. 


Must  not  over- 
flow lands  of 
others. 


None.  - 


?flkle     for    rail'* 
^nd  waitercrwLtts. 


fts     ^oa** 


"^tide       ppovldo<i 

whererer   r  I  v  e  rl*'^ 
U  made  na  vj«rat>le 


l^itf-tit    to    sell  or 
**  "^     right  to  use 


Xone. 


XOfl€»  - 


None. 


Xon** 


j»lldff  'or  tlnal 


silifdes   for 
tw.  etc. 


tina 


j^fooe 


o»< 


Not  srranted 


Granted 


Not  granted. 


Not  granted. 


Not  granted. 


Granted 


Not  granted. 


N'ot  granted. 


Reserve 
clause. 


No 


No. 


Yes 


Yes 


Al  O  ■    •    •    ■     «    < 


No. 


A^ \^ •••«  ••••  »•. 


Yes 


Yes 


Yes 


No.. 


■      •••        ■■■•■! 


No. 


Yes 


Yes 


Flshways. 


No. 


Xo. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


im 


Water  Poweus,  Imjkestu^-,  .\m)  l)K.\iNA(iE. 


ANALYSIS  OF  THK   FRAXCHISKS   FOR  THK  rOXSTRCCTlOX  OF  DAMS   BY   THK 

LKGISLATl'RK— Continurd. 

Individual  (i ranters. 


Citation. 


(iranleo. 


'52.403      John  M.  So  wood, 


'52.501     '  lohn  B.  Sowood. 


•53  23*       I*^ter  Bender  et 


'53.141*       William  Duntan. 


•5.1,152*       Luther  ilanchett 
'89.32     etal. 


'53,177       Monroe    Palmer. 


Wlsfonslii  river. 
Frac.  lot  8  to  frao. 
lot  9  sec.  30.  T.  22 
\..  R.  5  K. 

La  Cros.se  river. 
N.  K.  qr  of  N.  E. 
(ir  8e('.  34.  &  S.  E. 
qr  of  S.  E.  i|r  Sec. 
27.  T.  17N.,  R.OW. 
La  Crosse  Co. 

'53.208      Jacob    Spaldinsr.    Black  river.    E. 
•'05.491      (City     of     Black.hfof  S.  E.  (ir  Sec. 
05,1.7     river  Falls.    J.JJi5.  T.   21  N  .  R.  4. 
McCttUoway    sue- W.    Jackstm  Co. 
cessor).  1 


Stream. 

L(K"allon. 

County. 


Grand  river.  (X. 
W.  cir,  sec.  14.  T. 
14.  R.  12.) 

Grand  river.  Sec. 
r,  T.  14,  R.  13. 
(ireen  Lake. 

Milwaukee  riv- 
er. N.  E  sec.  3<) 
T.  8  N..  R.  22  E. 
Milwaukee  Co. 

Wisconsin  river, 
?f.  E.  (ir  of  S.  E. 
ursec.  8,  T.  23  N. 
R.  8  E. 


Durati  n 
of  jrrant. 


Purposei*. 


No  limit 


Nonesi)ecifie<l 


Xo  limit None  si>ecll1e<l 


No  limit 


No  limit 


Hydraulic 


None  siM^cJIied 


No  limit  I  Hydraulic 


Xo  limit 


'53,212      Richard  McGooii. 

I 

'53.221       Nathan  H.  Wood. 


'53,»2U       Asahel  W.  Ben 
ham. 


I 

'53.247       George     Neaves. 
et  al. 


'53,258      Georjre  .1 .  Wrijrht 
et  al. 


Pekatonieo.  Se<' 
27,  T.  3N..  R.  3.  E. 
La  Fayette  Co. 

BaralHX).     Town 
of  Caledonia. 


No  limit  a »  be 
<*onstrucled  in  4 
yrs). 


Xo  limit  — 


Hydraulic. 


Hydraur.f. 


Xo  limit 


Hydraulic 


Xone  sDCfifleil. 


Fox     river,     on    No  limit None  spt^cltit-il 

Sec  30.  T.  I  N.,  R. 
20.    E.      I\enosha! 
Co.  I 

Wisconsin.    Xo  limit Hydraulic 

Grand        Rapids.  1 
l»orta<reCc>:    (>i>i>. 
Sec.  18.  T.  22.   R. 
6,  E.  i 

Wolf.      Al      Lai  Xollmtt Xone  Hi>eci  tied 

Motte.     Sliawano' 
Co. 
*  (As  to  height  of  dam  and  imix)S€|s  conditions  ui>on  grrantees). 
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\\  VLYSIS  OF   THE    FRANCHISES  FOR  THE  OONSTBDOTION  OP  DAMS  BY  THE 

LEGISLATURE— Ctontlnu€d. 

Individual  Grantees. 


Protectioii 

of 
iiari^ratlon. 


Miscellaneous 
purposes. 


N«)ne. 


None. 


N<  *ne . 


None. 


None. 


T.o.-k»  as  9000  a^ 
r     V  H  r     be«"omes 

T.-.vufable. 


rr  dam  or  l»<x>m    Ch.  62  of  laws  of 

^     a  1 1     interfere  1S49  applies  ('  An 

•til    or   orwtruct  act  to  prevent  ob- 

..  '-'•nt    of    rafts  strui'tlons  of  the 

'  t*>atji,  same  Wis.  river",  etc.) 
«  ill  »»e  deeme<i  (  *  'H  o  w  dams 
-  ,  .'A'uz  nuisance,  shall    be  con- 

.sirucled/'etc.) 

*:ide«  and  locks..  ^\g\it  to  sell  or 

lease  rifirht  to  use 
1X3  wer. 


I'rv^^  pa«>afr6  for 
i!!-.  etc. 


•*  .lill   V>e  so  con- 

•T  i--u-d  as  to  ad- 

•  ;:    free    passacre 

f  raf  ta.  etc. 


N.»ne. 


Eminent 
domain. 


Nojt  granted No 


Reserve 
clause, 


Not  (granted. 


Granted 


Not  errant  ed. 


Not  granted. 


None 


Sec  SOS.  '05  frrant 
to  W.  H.  Dick. 


Not  Arrant ed. 


Not  srranted. 


No. 


No. 


No. 


Yes  . . 
Yes  .. 


Yes. 


None —    Notsrranted 


I 


NotKTaiited... 


Mi.lt?*  for  tJmlicr,    Not  to  interfere 

•     Ixxrk»  where  with     any    water 
-.-r        rendered  privilejres        now 

*  V  i  g^  a  b  J  e    for  improved  on  said 

at»>.  's-fream. 

\jne None ,  Notsrranted.., 


I 

*;  'J^  tor.  tx>ats!  None 
■'1  raft-^.  .' 


Not  flrranted.. 


-.Li-s  for  rafts.    None 
.  •  j-r  A     water, 

11 


;  Notffranted No 


Yes. 


<  •  •  ■  ■  I 


Fish  ways. 


No. 


*'^  w  •■••■■■••■«■■•■• 


^  «  O  •  *  •  •  •  . 


'*■  «  w  «a^a    ••«•••••■*< 


No, 


No. 


No, 


No. 
No. 


Yes. 


No. 


Ni). 


No. 


No. 


No. 
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ANALYSIS  OF  THE  PRANCHTSES  FOR  THE  OONSTRDOriON  OP  DAMS  BT  THE 

LEGISLATURE— Continued. 

Individual  Grantees. 


Oltirtl&tL 


'53,270 

Repeal 

't50,  08 

'd3,Si2 


*53,376 

*73,18T 

Repealed 

74, 10 


*&3,406 


•54,  0 


'54,82 


*54.98 


'54,111 
'54,140 
•54,231 


•54.250 


•54,275 


'54,249 
'64.264 
'07.  W 
'68.112 


Grantee. 


John  Marshall  et 
al. 


Ernest    Prleirer. 


.John  W.  Stewart, 


Evan    Edwards. 


Charles  Quentin 
et  al. 


Chas.    Shuter  et 
al. 


Jonathon  Leltrh- 
ton. 


Joseph  Goss. 


Austin  McCrack- 
en. 


Stream, 

Location, 

County. 


Wisconsin.  On 
N.  hf  Sec,  16,  T. 
13  N..  R.  6.  E. 

Honey        creek 
Sprlnir  St.     road, 
SiHj.  28,  T.  7.  R.  21. 
Milwaukee  Co. 

Pecatonlea. 
Sees.  3,  4,  9  or  10. 
T.  1  N.,  R.  5,  E. 
La  Fayette  Co. 


North  Duck 

Creek,  N.  W.  ar 
Sec.  6,  T.  12.  N,  R. 
12.  E.  Columbia 
Co. 

Milwaukee  river 
Sec.  31,  T.  10N.,R. 
22.  E.  Ozaukee  Co. 

Wisconsin  river. 
T.  29  N.,  R.  7.  E. 
Marathon  Co. 

Shehoyran  river 
Between  lots  2,  3 
&  5,  In  Sec.  31,  T. 
15  N.,  R.  23.  E. 
Town  and  County 
of  Sheboygan. 

Suflrar  river.  Sec. 
26,  T.2N..  R,  9.  K. 
Green  Co. 

Grand  River. 
Sec.  8.  T.  14.  R.  13. 
Marquette  Co. 


Monroe  Palmer.    La  Crosse   river. 

N,  E.  (ir  Seo,  .34,  & 
N.  E.  (irofS.  E.hf 
Sc«c.27.  T.  17N.,R. 
6,AV.  La  Crosse  Co 


John  J.  Jarvls. 


I, 


Baraboorivor.  S. 
E.  (ir  of  S.  E.  (ir 
Sec.  29.  T.  12\..U. 
5,  E.    Sauk  Co. 


Charles     Klinsr-    Manitowoc  river. 

holtz.  iLot  l.Sec.  26.T.  19 

N.,  R.  Z^.  E.  Man- 
itowoc Co. 


Swedes  Iron 

Company.  (Corp.) 


On  any  land 
which  may  be 
hereafter  ownt'd 
or  leased  by  (-o. 
No  sti*eani  speci- 
fied. 


Duration 
of  grant. 

Purposes. 

No  limit 

Hydraulic 

No  limit 

None  SDCcifled. 

No  limit 

Hydraulic 

None  

No  limit 

No  limit 

Hydraulic 

None  specifled. 
Hydraulic 

Hydraulic 

ITvdr&ulli* 

No  limit 

No  limit 

No  limit 

No  limit..'. 

No  limit 

Hydraulic 

Hydraulic 

Hydraulic 

No  limit 

No  limit 

No  limit 

Hydraulic 
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AVALTSrS  O'P   TELE    FfLANOHlSES  POB  THE  OONSTRUOTION  OV  DAMS  BY  THE 
A^jLA^x^^  LEQISLA'PURE— Continued. 

Individual  Grantees. 


Protection 

of 
navigation. 


Locks  asd  slides 
for  timber,  boat^ 

•-tr. 


Miscellaneous 
purposes. 


Eminent 
domain. 


None 


None 


Granted. 


Not  granted. 


<lldes  for  timber.  Not  to  interfere 
-I.-.  Loclca where  with  &ny  now 
T  iver   made  navl-|  erected.    May  sell 

-.  ^^1^  lor  lease  the  rifirhl 

to  use  power. 


specified . . . 


to  obstruct. 


Free  passage  for 
water  crafts,  tlm- 
cier,  etc- 


None. 


Not  granted, 


Granted. 


None. 


None. 


None. 


<<iide  for  timber.    R^^^f^^^fijl  ?I 
fcV-  (lease  the  rifirnt  to 

use  power. 


Xooe 


None 


:  None 


i?^  tor  nfts  &    >'one 

^^*r. 


.^vtodi 

V. 


Xone. 


\i^l  l^d  of  otHer,. 


pS^ooe 


Not  granted No 


Not  srranted. 


Not  granted 


Granted. 


Not  granted. 


Not  granted. 


Granted . 


Not  granted. 


Reserve 

-\  claCDo 


;'  O  Wfi^*' 


Yes. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


Not  granted.. 


No. 


No. 


No. 


No. 


No. 


Yes. 


No. 


'■••■••■•••     Vi 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


iCA' 
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ANALYSIS  OP  THE  FRANCHISES  FOR  THE  OONSTRUOTION  OF  DAMS  BY  THE 

LEGISLATURE— ObntlDued. 

Indiyidual  Grantees. 


Citation. 


'55.88 


'55.142 


'55.144 


'55.149 


'55  J  86 


'55.188 

Repealed 

'70,  48 


'55,  214 


•55,228 


'55,251 


Grantee. 


Georjre  W.   Fos- 
ter. 


Silas    D.    Whlt- 
lock. 


Georflre  Rossman 
et  al. 


Henry  F.   Belitz 
et  al. 


Thomas    W. 
Baker  et  al. 


Ezra  ^Vescott 

Jacob  Ten  Eyck. 
John  M.Crawford 


Stream, 

Lo<.*atlon. 

County. 


Duration 
of  «rrant. 


John  H.    Knapp, 
et  al. 


•55,288      C.  1>.  Gordan. 


'55,313    I  Thomas,  J.  L.  V. 


Milwaukee  river. 
Sec.  28,  T.  12,  I^ 
21,  E. 

RubiconCstream) 
S.  W.  qr  Sec.  25.  T. 
10,  R.  17.  l)oi\ge  Co 

Rubicon  (stream) 
N.  E.  QpHec.2J,T. 
10,  R.  18.  E. 
Washlngrton  Co. 

Shebo.v<ran  river. 
S.  E.  qr  Sec.  .SO.  T. 
17  N..  R.  22.  E. 
Manitowoc  Co. 

Manitowoc  river. 
Sec.  10.T.19N.,1{. 
23.  E.  Manitowoc 
Co. 

Peckatonlca 
river.  Sec.  1,  or  2. 
T.lN.,R.4,E.  La 
Fayette  Co. 

Su«rar  river. 

SeCH.  2&3.T.  l.R. 
9,  E.    Green  Co. 

Baraboo  r  i  ver, 
sec.  20,  T.  12  X.. 
R.  9.  E  town  of 
Cali<tonta. 


Red  Cedar  river, 
lot  l.sec.  24.  T.  20, 

R.  13.  W.  Dunn 
Co. 


Mullolt  I  Ivor  at 
outlet  of  Mullet 
Lake,  hf  Fond  du 
Lac  Co. 


Bass  Creek,  sec. 
14,  T.  2.  K.  HE. 


No  limit, 


No  limit 


No  limit. 


No  limit. 


'55,325     Caleb   S.    Ogrden, 

et  al. 


'55.361 


Joel   Bishop. 


No  limit 


No  limit. 


No  limit 


No  limit. 


No  limit, 


No  limit, 


No  limit. 


St.  La  w  r  e  n  c  e   No  limit, 
creek,  sec.  22,  T. 
23  .  N..  R  .    12    E. 
Waupaca  Co 


Baralioo     river, 
N.  W.  (ir.   .sec.  35, 
T.  14,  R.  2  E    Ad- 
lams  county. 


No  limit. 


Purposes, 


Hydraulic. 


Uydraulic. 


Hydraulic. 


Hydraulic 


Hydraulic. 


Hydraulic. 


Uydraulic 

none  spe<ntied,. 


Hydraulic. 


Hydraulic 


HydraulU 


Hydraulic. 


ITydraullc. 
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ASALISIS  or  TH£  FRANOHISES  POB  THIS  OONSTBUOTION  OF  DAM8  BT  THE 

LEGISLATURK— Continued. 

Individual  gr^nteea. 


Prulection 

of 
narijratioD. 


Miscellaneous 
purposes. 


N-me 


None 


Nin*-' None 


Nune 


None, 


rrf>e  pasMwe  for,   None. 
1  '.^*-r  and  water 


f'rv*  passage   for    N^one. 
:   -«ii<linc     rafta. 


*.:.♦- for  timber.     None 

I  »•»>  where  pub-, 
.■fc    intere^    re-i 

•isfe'    for    rafta;  None.. Oranletl 

••   ler.  etc. 


Eminent 
domain. 


Reserve 
clause. 


Not  granted ,  No, 


Granted !  No. 


Granted i  No. . 


•••••«■ 


Not  granted No 


Not  grant  ed ,  Yes . 


Granted i  Yes. 


*^  '  v/«  ■  •  •  «    m   ■ 


'  -ir    for     dcs-|  None 
'..'lif     timber,  I 

•  rv  river   ren-' 
:  '^  navi^r^ble. 


I."  K   for   boat^.    None 

•    bcr.etc.  ; 


Not  granted I  No. 


Granted No. 


*'  n«-. 


>  one '  Granted. 


\-,r.e  I  31  ay  sell  or  lease,  Granted. 


None. 


Granted. 


No. 


No. 


No. 


"^pfor  tlml>er,i  None 


Granted. 


No. 


Fishways. 


No. 


No. 


No. 


No. 


No. 


Yes. 


Yes. 


No. 


Yes. 


No. 


No. 


No. 


No. 
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ANALTSIS  OF  THE  7BANOHISES  FOB  THE  OONSTRUOTION  07  DAMS  BT  THE 

I/EaT3LATURK/~Oontlnued, 

Individual  Grantees. 


Citation. 


'55«385 


'56,58 
'67.187 


Grantee. 


Stream. 

Location, 

CJounty. 


'56.80 


'56,136 


'56,176 


'56,306 


'56.908 


tHiX 


56,353 


.56.376 


'56,397 


'5(5,511 


DelosE.  Durkee 


Joseph  Mac  Kay. 


William     Carson, 
et  al. 


Cyrus  Woodmen 


Milton     M . 
Mausrhs. 


Rubicon  S,  E.  qr. 
sec.  35,  T.  10,  R.17 
E.  Dodgre  county. 

Baraboo  river 
W.  Iif  s  c.  10.  T. 
12,  R.  4  E.  Hauk 
county. 


Clearwater  river, 
S.  W.  ar.  sec.  14, 
T.  27,  R.  9  W. 
ChltpewaCo. 


Klckapoo,   T.    7 
N.,  ii.  4  W. 


Lemonwcir 
river.  S.  hfof  N. 
W.  frac.  qr  sec.  7, 
T.  15  N,  K.  4  E. 
.Tuneau  Co. 


George  Smith. 


Noah  Daven. 


Rufus  Wasihburn 


Mortimer     L. 
Uayles,  et  al. 


Duration 
of  (H'ant. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


Little  river,  sec.   No  limit 
24,  T.  28N,  R.  20E 


Lloyd  L.   Lewis. 


Bad  Fish  creek, 
N.  E.  qr  scc.  1,  T. 
4  N..  It.  10  E.  Rock 
county. 

Milwaukee  river 
S.  hf  sec.  34,  T.  12 
N.  R.  21  E.  Ozauk- 
ee Co. 

White  ere  k.  S. 
W,ur.  sec.  25,  T.6, 
K.  ty8  E.  Wauke- 
sha Co. 


FlemniinK's  crk. 
\.  E.  ur.  sec.  24, 
T.  la  N.  R.  7  W. 
LaCrnsse  Cj. 


No  limit. 


No  limit. 


No  limit. 


No  limit, 


Oeonre  W.  &  .John   x  o    stream 
L,  Brower.  name^l.  X.  W.  qr. 

sec.  35.  T.  13  N.  R, 
13  E.  Dodffe  Co. 


Purposes. 


Hydraulic. 


Mill  dam  for  th(> 
benefit  and  con- 
venience of  pub- 
lic and  for  the 
public  grood. 


Hydraulic. 


Hydruulic, 


For  the  benefit 
and  convenience 
of  the  public  and 
for  the  •  public 
rood. 

None  specifleJ... 


Hydraulic 


Hydraulic 


Hydr.iullc 


Hydraulic. 


No  limit Hydraulic 
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ASALYSIS  or  THE  PRANOHISES  FOB  THE  OONSTRDCTION  OP  DAMS  BY  THE 

LEGISLATUEK— (  ontinaed. 

Individual  Grantees. 


Pn>te«-tioii 

of 

nm^'iir^tlon 


Xone. 


Miscellaneous 
purposes. 


Xone, 


None 


siule     for      loffs. 
el.'. 


-i'dile    for     lo«s. 


None 


None, 


Comnirs.  to  de- 
termine as  to  ue 
cessiiy  and  as  to 
heigrht,      eto,    of 
dam. 


None. 


None. 


Commrs.  to  de- 
termine as  to  tie- 
ce>sity  and  as  to 
heiKiit,  eic.  of 
dam. 


None. 


None 


i  Rlffht  to  sell  or 
lease  the  ri*rht  vio 
use  sucli  wat  r. 


None. 


None. 


Nom? '  None, 


Nooe I  None. 


Eminent 
domain. 


Granted, 


Granted, 


Granted. 


Granted, 


Granted, 


Not  granted. 


Granted , 


Granted, 


(i  ranted. 


Granted. 


Vooe. 


■  Commrs.  to  de- 
teimlne  as  to  ne- 
e-e*«»ity  and  as  to 
«.iiriit.  etc.  of 
dana. 


Granted. 


Rvserve 
clause. 


No. 


No. 


No. 


Fishways, 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 
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ANALYSIS  OP  THE  FRANCHISES  FOB  THE  CONSTBUOTION  OF  DAMS  BY  THE 

LEOISLATUBE— Continued. 

Individual  (irantees. 


Citation. 


'57,9« 


'57,183 


'57,195 


'57.237 


'57,318 


♦«: 


57,164 


'57,335 


'57,300 


'57,167 


57.412 


*57,368 
'5H.278 


(« ran  tee. 


Chas.  L.  Goonier 
et  al. 


James  and  Rob- 
ert Scott. 


Stream, 

Location, 

County. 


Duration 
of  grant. 


Wauuaoa  river, 
.sec.  m,  T.  22  N.  R. 
12  E.  Waupaca C>. 


Henry  Vol  - 


Amoca  Wilson... 


No  limit. 


E.W.  Cliapin. 


Rufus  Andrews. 


Newell  Dustin 


Benj.  F.Phil  lips. 


Fox  river,  sec.  14.    No  limit . 
T.  3  N.   R.    19   E.l 
Racine  Co.  i 

I 

Oconto  river,  lots   No  limit. 
1  and  2.  sec.  25,  T. 
28.    R.   19.    Oconio 
Co. 


Lomonwelr   riv-    No  limit 
vr.  sec.  7  and  8,  T. 
\C>H.  3  E.  Juneau 
Co. 

I 

"Stream  runninsr   Nolimi  , 
through  tlie  place' 
usually  called  Ba-| 
tavia,     town    of! 
Scott.    Sheboygan 
Co.  ] 

Oconto  river,  lot    No  limit. 

3  of  Sec.  23  an    loi 

4  of  sec.    2t5,   T.   28| 
R.  19,  Oconto  Co. 


Lemon  weir  river 
K.hf  of  N.  E.  cir. 
ser.  If).  T.  15  N.  R 
4  E.  Juneau  Co. 

Little  Wolf  river 
S.  E.  (If  of  sec.  H, 
T.  22  N,  R.  14  E. 
Waui  aca  Co. 


Joseph  Mac  Key.    Bara^  oo     river. 

W.  hf,  sec.   10,  T. 
12.  R.  4  E.    Sauk 

Cu. 

John  C.  Hall 'No       stream 

named.  (W  i  of  N. 
W.   1.   sec.   4,    T. 
.11    N.     R.     14    E. 
DodtreCo.) 

Wm.  II.  (ileason.  Flambeau  river. 

At  falls,  T.  :15  N. 
R.  5  W. 


James  Hart 


....!  Patriclc  Creeiv, 
Sees.  20  &  35,  T.  13 
N.R.  lOE.  townof 
Le  Roy.  Dodgro 
Co. 


No  limit 


No  limit 


Purposes. 


Hydraulic. 


Hydraulic. 


None  specified. 


Hydraulic. 


Hydraulic. 


None  .sp  cified. 


None  si»eclfied. 


Improvement  of 
naviiration  and 
lo-  g-ing-. 


No  limit ;  None  specified... 


No  limit 


No  limit. 


No  limit. 


IlydrauUc 


None  specified. 


Hydraulic 
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A\\LY«IS  OF   THK  FSAKOHIHKS  FOB  THE  CONSTRUOTION  OP  DAHB  BY  THE 

L  miSLATUHE^Ooptlnued. 

Individual  Grantees. 


I*n>t**otlon 

of 
uftvi^ation. 


Miscellaneous 
purDoiies. 


^Ude  for  tfml^er. 


None. 


Eminant 
(looi»in. 


\ont». 


'^lidc     for     lo#fs. 


<^] 


Ffv«»  p^ssa«n*  for 
v-.  raftrj.  eto. 


None. 


None. 


Granted..-., 


Not  granted. 


(i  rented. 


None. 


'Sorie 


None. 


>;  >\e     for     loe^ 


None. 


None '. 


None. 


-id 


*r»r      irt^s      Phillliw  become** 

Teut''  uno^-  ert  (iriirnow  who 
kept     uiic^i^    maintained    dam 


t«d. 


at  aJjove  ix>Int,  hy 

virtue  of    art.   9. 

.treaty  with   Men- 

lomonee    Indians, 

iCK-t.  1«.  1»<8- 


Not  granted . . 


Granted , 


Not  ^rant  od . 


Granted, 


Not  granted 


>on« 


\"ne. 


None. 


Commrs-   to  de- 
termine as  to  ne« 
'c-e?^--lty    and  as  to 
hei»rht,       etc.     of 
dani. 


S'liif-. 


X<^ne.. 


Nr>n^ ^<^"^- 


(irantRd, 


Granted. 


Not  If  ranted, 


Reserve 
clause. 


No. 


No. 


No., 


No. 


a!\  «}«  .   .   • 


No.... 
No.-.. 


*^  V#  ••  ■•••■•  •••■   ■ 


A.^   VJw    •■••■■•• 


No. 


Not  granted No 


Flshwa.vs 


V       * 


No. 


.No. 


No. 


No. 


.    No. 


No. 

No. 
No. 


No. 


No. 


No. 


No. 


no 
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ANALYSIS  OP  THE  PBAXOHISES  FOR  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  Grantees. 


Citation. 
'58.234 

'59,111 
'60,74 

'61,  20 
'61,  36 

•61,  42 

'61,  52 

'6l!58 
'61,69 

'63,153 

'63,327 

'63.349 

'64.300 

•64,325 


Grantee. 


Anson  Ban»rs 


Isaac;  Ferris 


William  Knowles 


A.  L.  Flint, 


John  H.  Knapp. 


B  u  r  r  a  8r  e      B. 
Downs. 


Andrew     Shep  - 
pard. 


J.    R. 

et  al. 


Slauson, 


Henry  W.   St  Ill- 
man. 


John  Ehlcrs. 


Stream. 

Location, 

County. 


Alexander   Mor- 
rill, et  al. 


Isaac  R.  &  I).  A. 
Lawt  n. 


M'enomonee 
river.  Sec  1.3,  T. 
2.  R.22E,  Oconto 
Co. 

Wisconsin  river. 
Sec.  17.  T.  2.3,  R. 
8  E.     Porta«re  Co. 

Peck  a  t  o  n  I  c  a . 
Sec.  11,  T.  1  N.,  R. 
5  E.    La  Fayette 
Oo. 

Makan  River. 
Sec.  7,  T.  16.  R.  II 
K.   Marciuette  Co. 

Red  Cedar  river. 
Ix>t8  2  and  3.  sec. 
26.  T.  28,  R.  13  W. 
Dunn  Co. 

Red  Ceiar  river. 

Lots  2,  .3.  5.  7  &  8 

in  sec.  34,  T.  27.  R, 

\IS  W.    Dunn  Co. 

Black  River. 
Lots  4  and  5,  sec. 
33,  T.  21,  R.  4W. 
Jackson  Co. 

Scarboror  river. 
Sec.  35.  T.  24  R.  23. 
Kewaunee  Co. 

Milwaukee  river. 
S.  isec.3,  T.  11,  R. 
21  E.  Ozaukee 
Co. 

Milwaukee  river. 
S.  W.  k  Sec. },  T.  8 
N.  R.  21  E.  Mil- 
waukee Co. 

I  Honey  Creek  . 
!N.  E.  i  v«iec,  17,  T. 
i)  N..  R.  6  E.  Sauk 
Co. 

;  Kickapoo  river. 
N.  W.  i  Sec.  6,  T. 
12  N..  R.  2  W. 
Richland  Co. 


Duration  of 
ffrant. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit 


No  limit. 


No  limit. 


No  limit 


No  limit 


No  limit 


Adin  Randall Chippewa  river.    No  limit 

Sec.  30.  T.  30  N., 
iR.  7  W.  Chip- 
pewa Co. 

t  ' 

John  H.  Knapp,    Red  Cedar  river,  i  No  limit 
et  al.  At   foot  of    Rice 

Lake.  frac.  lots  2 
and  3,  sec,  21,  T.i 
^5.  R.  n  W.  Dal- 1 
las  Co.  I 


Purposes. 


Hydraulic 

Hydraulic 

Hydraulic 

None  specified. 
Hydraulic 


Hydraulic. 


None  specified. 


ffone  specified. 


Hydraulic 


Hydraulic 


Hydraulic 


Hydraulic. 


Hydraulic     and 
\ogging. 


Hydraulic     and 
lOffffinfiT. 
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ASAJA'SIS  0¥*  THE   PRAXOHISES  FOR  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEGISLAl^URE-^ontlnucd. 

Individual  Grantees. 


Protection 

naris^tion. 


Miscellaneous 
purposes. 


*lide    for      locEX.      None. 


-Ir 


'^l.'ie    for     loiTS.  I   Noi\e. 


"^l-'.e    for      loiTS.  I    Klifht  to  sell  or 
•*  .  I  lease  the  rljrfht  to 

use  water. 


V  'oe 


yone. 


".'A^    for      lo«?s. 


None. 


')i'l»*    for     lofs>>.  I   Xone, 


» • 


"^  f'Je    for     lofiTS.  I   Sone. 


Nirn**. 


^one . 


N  m«* .,  i'   N'ono 


N'^ie. Xone- 


Sit:,* 


None 


*:'1»'    for    Joi^s. '  None 


*iie    tor    logs.    None 


V^i^ I  Xone 


Eminent 
domain. 


Granted. 


Reserve 
clause. 


Not  sranted. 


Granted. 


Not  irranted, 


Not  granted 


Not  srranted, 


Not  jrranted. 


Granted. 


Not  trranted. 


Granted, 


Not  iri'anted. 


Not  srranted. 


No. 


No. 


No. 


No. 


No 


No. 


No,.. 


■  •  •  • 


•^  ^/  ■*••■•••••••■•■' 


No. 


Granted No 


No. 


No. 


Not  granted 


^o •• 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 
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ANAI>T8IS  OP  THE  FRANCHI8KS  FOB  THE  OONSTBUOTION  OP  DAJM8  BY  THF 

LKGI8LATUBS— Oontlnued. 

Indlridual  Grantees. 


Citation. 


'G4,880 


'«5,319 


'ft}.  82 

Repeale  d 

07.426 


*6H,99 


'tW,122 

amend 

72,115 


'66,183 

amend 

•72.44 


drant 


ee. 


fltreara. 

Location. 

County. 


Duration  of 
irrant. 


'67,563 


'67,568 


•67.503 
*6vS.220 


'67.58ti 
'81,1.S8 


'67.587 


Satterlee     War-   Pecatonica.   Sec.    Xo  limit 

den.  4,    T.    1.   R.  4    E. 

La  Fayette  Co. 

Andred  Tainter.    Clietack      river.    No  limit 

Lot  2.  sec.  aO.  T 
33,  R.  10  W.     Bar- 
ron Co. 

Harvey  T.  Kum-   Trempealeau   No  limit 

sey,  etal.  river. from  moutli, 

to  west  Una  of  B. 
Sin  T.  22,  .Jackson 
Co. 

John  H.  Knapp.    Red  C/Odar  river.    No  limit 

et  al.  S.  1  SCO.  20.  T.  2H 

N..      \i.      12      W. 

Dunn  Co. 

Daniel    A.  Bald-    Willow     river.  limit 

win.  et  al.  At     its     moinh.' 

Hudson.  St.  Croix 
Co. 

Daniel  &  Charles  Crooked  Croek  &,   To  \ye  completed 
Sylvester.  Sanders     Cree  k  .  In  2years. 

Sees.  2t5.  :i5and36. 
Town  of  BoHCobel. 


Purpost-s. 


Hydraulic 


Henry  N  a  c  h  t  -    West  Twin  river.    No  limit, 
way.  8.  i  of  S.  W.  1.  Sec. 

27.    T.    21.    R.    2:1 
Man  it  »woc  Co. 


.lohn  C.  Fivnch. 
ot  al. 

.lohn  Heath 


Chlnxx»wa  river.,  No  limit.... 
T.  .30  N.,  R.  7  W.I 
Chippewa  Co. 


Little    Wolf.     8.    No  limit. 
W.  iof  S.  E.  i  sec. 
8T.  22N.,  R.  HE. 
Waupaca  Co. 


.James    Meikel-      Little  Wolf.  8. 

'John.  E,   nr  Sec.  34,  T. 

23    N..      R.     13  E. 
Waupaca  Co. 


No  limit 


'68..376 

amend 

'72.100 

"68,216 


J.  P.  More  &  Bto.    Little  Wolf.      S.    No  limit. 

E.  (ir  of  N.  E.  (in 
Seo.  1.  T.  20N.,  K. 
13    E.      Waupaca 
fCo. 

Geo.  A.  (iore Apple  river.  Setv'  15  years, 

12,  T.  32  N.    R.   17 
W. 


J  Im  Uascmann. 


Biff     Rib    river.    No  limit. 
N.  K.  ur  of  N.  E. 

<ir  Sec.  28.  T.  29  N. 
K.  5  E.  Marathon 
Co. 


Hydraulic   and 
loffiri  HIT. 


Improvement  of 
navitratloii. 


Hydraulic   and 
XoKging. 


Free  lo«r  drivin;: 


Hydraulic  anrf  f' 
V>e  used  for  im- 
U»ction  wrain-v 
fire  and  for  su  •:. 
other  purposes  ti 
Hoj»cobel  a<  trn>- 
tees  ma.v  dt''*'- 
mine  uiwn. 

Hydraulic  'ind 
loin?inff. 


None  specifie*! 


IjOggina  and  im- 
prove  men  I  *" 
navlf^ation. 

Facilitate    \oi- 


Facilitate    loiT- 
ging. 


IjOfselue. 


Hydraulic. 
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ML YSTS  OP  THE   PRAKOHISES  FOB  THE  CONSTBUCTION  OP  DAMS  BY  THE 

LEGISLATUBE— Continued. 

Individual  Grantee.s. 


PrDt4»cUon 

of 
nrivijratloii. 


Mlscellaneouii 
purposes. 


Eminent 
domain. 


Reserve 
clause. 


*:  -le    for     loc».|   None 


N    lir 


.  ((ranted   as    per   Xo., 
mill  dam  act. 


i  •  •  •  •  I 


S'A,*- 


\    Hi 


None Not  granted ,  No. 


OI  ven    exclusive'  Granted    a8  per   No 

riirht    to    navi^a-  mill  dam  act. 
liOD      uix>n     im- 
proved IX)  rt  ion  of,  I 
for  25  yeai-s. 


None Notijrantcd. 


No. 


\    I. 


None, 


Granted    as  per  Nu. 
mill  dam  act. 


^-r.e. 


•«•• •••■ *i 


None '  Granted No. 


*    .t    for     losrs. 


None. 


Not  erantcd ,  No. 


*   i*"   for    lo^s. 


None. 


May  collect  loll. 


:>forlo^,t;tcI  May  collect  toll 


'  •>•  fur  loip»,  etc 


Maj'  collect  toll 


Granted   as    per 
mill  dam  act. 


Not  ffrantod. 


Not  panted 


Not  g-ranted. 


>  *• 


for  loi^»,  et« 


May  collect  toll. 


>  for  logs,  ctr-    None 


Granted    as    per 
mill  dam  act. 


Not  granted, 


Fishways. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 
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ANALYSIS  OP  THE  PRANOHISES  FOR  THE  CONSTRUCTION  OP  DAM8  BY  THE 

LEGISLATURE— Continued. 

Individual  (irantecs. 


Citation. 


'08,265 


'68,461 


'68,489 


'68.802 


'69,223 


'09.290 


'60.361 


(j  ran  tee. 


Stream, 

Location. 

County. 


James  R.  Buck-   Little  Wolf.  Sec. 
staff  etal.  ill,  T.  23  N.,  R.   13 

E. 


Duration 
of  grant. 


No  limit. 


James    Bracklin  Vermillion  river,  j  No  limit, 
etal.  H.  W.  ur  of  9.  W.| 

(ir  Sec.  26,  T.  34' 
N'..  R.  12W.  Dal-' 
les  Co. 


John   Fitzgerald   Lyndon    Creek, 
ot  al.  Town  of  Kildare. 

Juneau  Co. 

W.  A.  A.Perkins   Bogus €reek.   T. 

23  N .  K.  15.   Pepin 
Co. 

Gustavus    Law-i  Streams connect- 
renceet  al.  'ing  White  Clay  & 

■  Mud  Lake  &  Mud! 

Lake  &  Shawano' 

Lake.      Shawanoj 

Co. 


No  limit. 


10  years. 


No  limit. 


Embarrass  river. 
Ijoi  3,  Sec.  19,  T. 
26.  R.  15  E.  Sha- 
wano Co. 

Willow  river. 
At  falls  St.  Joseph. 
St.  Croix  Co.  Dam 
formerly  owned 
by  Willow  River 
Dam  Co. 


'69,400      Andrew  Thomp-!  Black  Creek. 


E.  R.  Murdock, 


Christian  Buck- 
hardt. 


son  et  al. 


'69.195 


'69,411 


'70,32 


Sec.  31.  T.  24  N., 
R.  18  E.  Oulaga- 
mie  Co. 


»-?, 


70.48 


0  „70 


'",2 


John  S.  Sherman    Trout  Creek. 

I  Sec.  14.  T.  27.  R. 
10  W.  Eau  Claire 
Co. 

I  L.  S.  Linaey" Oconto  river. 

Lot  2  and  3.  Sec. 
'  5,  T.  27,  R.  IS  E. 

John  Linder Big    Rib     river. 

Sec.  6.  T.  3d  X.,  11. 
,6E.  City  and  Co. 
of  Marathon. 

I 

Warden  Sal  turleo   Pecatonlca  river. 

I  Sees.  1  &2.  T.  1  N. 
R.  4E.  La  Fayette 


Nathan     Parker    Little  Wolf.      S, 
etal  IE.  <ir  of  S.   E.  <ir 

iSet-.  24,  T.  25  N.. 
K.  HE.  Waupaca 
Co. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


Purporses. 


Flood     dam    for 
logging. 


Facilitate     lotr- 
glng. 


Hydraulic. 


Pisciculture 


To  Improve  nav- 
igation -loff  driv 
ing. 


To  ImproTe  nav- 
igation and  Ic^ 
driving. 


Hydraulic. 


Log  drfviiiir. 


Pisciculture. 


Hydraulic. 


Ifydraullc. 


Hydraulic. 


No  limit. 


I'acllltate     1  o  j: 
driving. 
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1.\A1TSIS  OT  TH£  PRANCHISES  POB  THE  OONSTBUOTION  OP  DAMS  BY  THE 

LEGIBLATDBE— OODtlnued. 

Indlvldaal  Grantees. 


Protection 

of 
nari^atioiL 


*lHleforlfliP5,etr 


''lidf  for  loffs. 


Mfscellaneous 
purposes. 


Eminent 
domain. 


Reserve 
claiue. 


May  collect  toll .    Granted No 


Fishways, 


No. 


None. 


Not  granted '  No Na, 


None Not  eranted.. . . 


^^  \Jm  >••••••••••       •••  •i^  \/i 


\  .,1^. 


.Me  for  logs,  etc 


None. 


May  collect  toll. 


I 


'^ .  \*^  for  logs.  I  May  collect  toll. 


.LP Subje<.a     to     all 

provisions  of  mill 
dam  act.  (c.  56.  R. 
S.) 


1-  for  logs,  etc    Mai'  collect  toll . 


Not  granted No 


Not  granted !  No. 


(iranted '  No. 


Granted 


N. 


t.f. 


(iranlee   to  own 
all    l^sh   in    pund 
'created  by  dam. 


(iranted. 


Not  granted. 


>  for  logs,  etc 


*  «e  for  logs  etc 


Sone Not  granted. 


Xone '  Not  granted 


-N  ... 


•    .    !«.   'i 


-'orl«jg!»,el<- 


Mill  dam  act  ap- 
plies. 


May  collect  toll 


Granted    as    dot 
mill  dam  act. 


Granted 


No. . . 


\o.. 


No. 


No. 


No. 


No. 


No. 


No. 


•  •  •  ■  *  * 


No. 


No. 


No. 


No. 


No. 


No. 
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ANALYSIS  OF  THE  PRAXCHIHES  FOB  THE  OONBTllUOTlON  OP  DAMS  BY  THE 

LEGlSLATtJRE-<?ontinued. 

LndivUlual  Grantees. 


Citation. 


70,421 


70.403 


71.239 


71.85 

72.38 
'93.213 

72.110 


4  <:.  1 1 1 


r2.133 


7C).80 


72.112 


73,134 
74.09 


(irantec. 


ChaHes  Sherman 


B.  H.  Overton. 


Christian   Burk- 
hanlt. 


Julius  seizor. 


•    •    a    •    I 


Reuben  C.  Lyon, 


J.  B.  Schanbly 


Orantre     Walker 
n  al. 


Stream. 

Location, 

County. 

Duration 
of  If  rant. 

Pecatonica  river 

No  limit 

branch.  \.  E.  <ir 
Se<.*.  10.  T.  4  N,.  K. 
2  K.     La  Fayette 
Co. 

Red  river.     Sec. 

No  limit 

2.T.  27N..  R.14E, 
Shawano  Co. 

PurposeH. 


None  specified , 


Facilitate      log 
drlvinir. 


.John  Llnder 


7:j.13.") 


Willow  river.  2iH) 
ro<ls  from  Willow 
falls,  town  of  St. 
Joseph.  St.  Croix 
Co. 

Milwaukee  river. 
[jOt  3.  Sec.  11.  T. 
11,  U.21  E.  Ozau- 
kee Co. 

Wisconsin  river. 
Sec.  8.  T.  22  N..  R. 
10  E.    Wood  Co. 

Milwaukee  river. 
Soc.  34.  T.  12  N.. 
K.  21  E.  Ozaukee 
Co. 

Eau  Claire  Lake 
or  river.  Ix)t  4. 
^cc.  10.  T.  44,  U.  9 
W. 

liip  Rib  river.  E. 
hf  ofS.  W.urSPC. 
5.T.  28N.,  \\.6  K. 
Mara  lion  Co 

Turtle  Creek.  T. 
a.  R.  14  E.^  Sec.  27. 
liook  Co. 

Bean  Brook. 
M  ac  Key  l.>rancli . 
S.  E.  qrof  S.  K.iir. 
Sec.  12.  T.  39,  R.  11 
W.  ftjKlN.W.drof 
N.  E.  HT.  Sec.  18. 
T.  39,  R.  11  W. 
Jiurnelt  Co. 

C  h  i  m  pan  zee 
Bnx)k.  Sec.  2S,T. 
41.  R.  low.  Bur- 
net t  Co.  Bean 
Brook. (1  or  more) 
Sec.  »*.,  T.  39.  R.  10 
W.  Burnett  Co. 
Sec.  8,  T.  39,  R.  10 
W.      Burnett  Co. 


I  Samuel  B.   Divs-    Osceola      Creek, 
ser,  et  al.  (Ind.;    T.Xi.  R.  19W.  Sec 


Jesse  Pramer. 


Emil  Munch  et  al 


NoBmit I  Hydraulic 


No  limit. 


Nolhnlt. 


No  limit. 


15  years. 


I"  r  e  d  e  r  1  c  k 
Dresser. 


No  limit. 


No  limit. 


15  years. 


27 


Polk  I 'o. 


20  years. 


No  limit 


Hydraulic 


None  spe  -ified. 


llydrauHc 


Facilitate    lotr 
driving. 


Hydraulic 


Hydraulic 


Facillitate   lot; 
<lrlvlnir. 


Facilitate  loir 
(Irlvlnsr. 


Hydraulic 
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JLSALYSIS  OF  THE  rRAN€HISE8  FOB  THE  CX)N8TRU'0TIOX  OP  1>AMR  BY  THE 

LEGISLATUBE— Continued. 

Individual  Grantees. 


Protoctloa 

of 
n  a  viif  at  iun. 


>OfM», 


None. 


Miscellaneouii 
purposes. 


Mill  dam  act  ap- 
ulies. 


Eminent 
domain. 


NsiK' 


None. 


X'  'IH* 


Mill  dam  act  ap- 
plies. 


None. 


(rrant«d   as   per 
mill  dam  act. 


Not  kTanted.   .. 


No. 


Granted. 


N>»t    to    impe<le{  None. 

r  it. nine  of    lunl-i 
vr.  flc.  I 

None None . 


*!  d**  for     lo*rsJ  May  coll€»ct  toll, 


'"l:'le  for  logs 


None. 


Nunp. 


None. 


I  -le  for  loirs,  etc    May  col  lect  toll . 
'   Uates    to   remain 
otf^n  duriniT'luly, 
jAujT-  »nd  Sept. 


Granted   as    per 
mill  dam  act. 


Not  granted 


Granted.... 


Granted 


Granted 


Granted 


Not  granted 


>Ii';e  for  logs,  etc 


May  collect  toll. 


\-.i.e 


Not  granted.   .. 


None 


(irantod 


Reserve  Fish  ways, 

clause. 


No. 


^  *  ^  •«•••«•»•«•••■••  A  V  vl  • 


No  Nn 


12 
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ANALYSIS 


OP  THE  PRAXOHISES  FOR  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  Grantees, 


[Citation. 


73,150 
•77.258 
78.02 
78,191 
•87,226 


irf' 


73.215 


73,252 

73,  275 

74,  118 


74.  153 
76,  2  7 


74. 154 
7«.263 


»? 


74,  176 


74,204 


74.  228 


74,  23l> 


Grantee. 


Stream. 

Location, 

County. 


9.  C.Offdenetal.    Little  Wolf.    N. 

E.  <ir.  Sec.  34.  T. 
24,  R.  13.  E.  Wau- 
paca Co. 


Alvin  N.  Buifbee   Wood    river, 
et  al.  I  North      fork      of 

north  branch,  N. 
W.  i.ofX.  E.  ls€M'. 
33.  T.  39  X.  R.  18 
W.      Burnett  Co. 

Totojralic  river. 
T.  43.  K.  8.  alsoT. 
42.  R.  12.  Bayfield 
CO. 


Aaron  M.  Chase. 


Duration 
of  ffrant. 


Purpo.ses. 


15  years. 


No  limit. 


No  limit. 


Louis  E.  Torinus   Moose  river.  Sec. 

35.  T.  45  N.  R.  13 
W.    Douglas  Co. 

B.  P.  Cooper,  et    Wisconsin  river 
al.  Sec.   12,   T.  31  N. 

R.  6E.  Marathon 
Co. 

W.  A.  Talboy.  et   Clam    river, 
al.  North  fork  S.   K. 

i.  N.  E.  i.  sec.5.T. 
37.  U.  14  W.  Bar- 
ron Co. 

David  E.  Tewks-   Clam  river  <^dam 
bury.  or  dams)   one  at 

S.  W.  i  ser,  1.  T. 
37,  R.  14W.  Bar- 
ron Co.  and  ono 
at  N.  W.  i,  N.  E.  i 
sec.  10.  T.  .37.  K.  14 
W.  Barron  Co. 


15  yrs. 


No  limit. 


10  yrs. 


.John  II.  Redfield 


V.  Brooks  et  al. 


L.  1).  Brcwster.. 


John    M.  Robin- 
son. 


. I  oh  II  KdwanJs. 


Elk  river.  Sees, 
loand  22,  T.  40  N. 
U,  1.  E.  Chlupt^wa 
Co. 

Little  Sandy 
(trlb.  of  Little 
Eau  Claire)  Mar- 
athon Co. 

F  i  s  h  e  r   river, 
(brancli  of  Chip- 
iwwa)    Chippewa 
!Co. 

Wi-con>in.    Sees. 
ti.  7  and  s,  T.  23  N 
;k.    S   K.     IV)rttitre. 
Co. 


10  yrs. 


20  yrs. 


No  limit. 


No-  limit. 


No  limit 


Wisconsin.    Sees.    No  limit 
2  an<l  3.   T.  21  N. 
K.  3K.    Wood  Co, I 


I  Facilitate  loff 
driviufir. 


To     flow     cran- 
l>erry  marsh. 


*   •   t    •  a   •    I 


Fa<*i]itat8     loe 
driving. 


Facilitate     Iok* 
driving. 


Facilitate     losr 
driving". 


Facllitata     loe* 
drlvlntf. 


Facilitate     loss: 
drivinir. 


LoiT  driving. 


Lotf  driving". 


Facilitate     log- 
driving. 


Facilitate     lojf 
driving". 


I'^acilitato     IoiiT 
drivlnif. 
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A5AI,TSIS  OP  THE  FRANCHISES  FOB  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  Grantees. 


Ppolectlon 

of 
na\'iiration. 


Miscellaneous 
purposes. 


*^Iides    for    logs.   Ma;  collect  toll 
vU\  for  use  of  dam . 


Noiie 


None 


None None 


"-'lides    for    loe;^.    May  collect  toll 
ew.  for  use  of  dams. 


Slides    for    logs. 


None 


>Iides    for    loars.,  May  collect  toll.. 
etc, 


'•lidos  and  irate-s 
for  Jogs.  etc. 


May  collect  toll- 


Eminent 
domain. 


Granted. 


Grante<l    as  per 
mill  dam  act. 


Not  irranted.. 


Granted    as  per 
mill  dam  act. 


Not  irranted, 


Not  irranted. 


Granted. 


\jnv May  collect  toll.,   (xrantod 


\ooe 


May  collect  toll.. 


^li<l»s  and  ffate-*»    May  collect  toll.. 
tor  logs,  etc 


V  a  vibration     of 
r  k  ^r  for  h^jrs.  etc- 
N'll    to     lie     ol>- 

*lr'i<'U»d. 


None 


Not  granted . . 


Not  granted. 


Not  trranlod.". 


Not    to    be     ol>-l   To  l»e  constru.-t-    NotgianUd.. 

ri  n  of  ri?er  *f Srluwned  by  grantee 
lji%  tie.  ^  ' 


Reserve 
clause. 


No. 


No. 


*  •  •  •  I 


No 


No. 


■    •   ■    a    • 


No. 


A^  K^*  •••  •••■  •»■•   • 


No 


*■  1  v.'*  ■  «  •  •  •  •  >  I 


No 


Flshways. 


No. 


4^  KJt   ■    ••    a   *   •«    ••••    •••< 


No. 


No. 


No. 


No. 


No. 


No. 


No, 


No. 


No. 


No. 


No. 


No. 
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ANALYSIS  OF  THK  FR.\N€HI9ES  FOR  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LKGISLATURE— Continued. 

Individual  Grantees. 


Citation. 


Grantee. 


.*^tream. 

Location, 

County. 


Duration  of 
(rraul. 


74,289 


W,  D.  Milillls.  et;  Litt  e    Wolf.    S. 
ah  Immcrli  N.  W,  i  of  I 

S.  W.   Isec.  .S4,  T. 


No  limit. 


•74,  3t>4 


■  Jolin  11.  Knaup. 
ct  al. 


74,306       Hiram  Uusaell 


74,231      JohnU.  Knapp. 


74,  2G4 


Jolm  11.  Knupp. 
el  al. 


*T\ 


75,  45        Dan.  F.  Smltli. . 


75. 70        Canute     Ander- 
.son  et  al. 


25  N.  K.  II,  Wau- 
paca Co. 

Moons     Creek. 
:S(M-.  16,  T.  3:j   N. 
U.  14  W.    Barix>n 
Co. 
■  t 

Wisconsin,  town 
of  Rome.  Aiiamn 
Co. 

Branch  of  Yfl- 
low  river.  v*^ec.:M. 
T.  36  N.  R.  13  W. 
Barron  Co. 

Ll*rhtinjf  creelv. 
Se<\  24.  T.  34  N,  H. 
14  W.    Barron  Co. 

South  fork  Clam 
river,  at  Clam 
Falls.  Polk  Co. 


No  limit, 


No  limit. 


No  limit. 


75,91        Charles  Herman. 


75.195       J.  H.  McCourt 


75,326 
amend 
76,  265 


I  Hobt'rts&  Wliee- 
Ian. 


No  limit. 


No  limit, 


Wood  river  near   l.'>  yrs. 
town   of   (irants- 
burjf,  Burnett  Co. 


73.  327 


John  K.  (ilovt'r 


Milwaukee  river. ' 
Lot  6.  sec  18,  T.  8, 
\i.  22  E.    Milwau- 
l<ee  Co. 

South  fork  Clam 
river.  \.  W.  i  of 
E,  1.  sec.  3i),  T.  37 
N.  K.  16  W.  Polk 
Co. 

Black  river, 
(dams)  one  at  sec. 
27.  T.  31,  K.  1  E. 
Taylor  Co..  one  at 
sec.  21.  T.  31.  R.  1 
K.  Taylor  Co.,  (3) 
one  at  sec.  14  and 
15,  T.  32.  R.  IK., 
Taylor  Co..  (4) 
one  at  .sec.  34,  T. 
32.  R.  1  E.  Taylor 
Co..  (5)  one  a  I  se<*. 
21,  T.  31.  K.  1  K. 
Taylor  C^o..  (6) 
one  al  sec.  2  7.  T. 
:U.  R.  1  K,  Taylor 
Co. 

South  fork  Clam 
rivrr.  N.  K.  i  of 
i'S.  K.  i,  sec.  «.  T. 
\'M\  \,  R.  15  W.  Polk 
'Co. 


No  limit. 


15  yrs. 


No  limits. 


15  yrs. 


Purposes. 


Facilitate     lor 
drivlnjj. 


None 


Not  to  obstruct 
navliratlon  for 
loirs,  etc. 


None 


None , 


Slide  for  logs,  etc 


Slides    for    logs, 
etc. 


None , 


Facilitate     loer 
driving. 


Facilitate  loir 

drivinsr.      *  im- 

provement  of 
navijration. 


Fa<ilitate     iog- 
drivlnff. 
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AXAI^YSIS  Oy  TBE  FRANCHISK8  FOR  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  Grantees. 


^f  MiiiceUaneous  Eminent 

DAvUr&tion.  purposes.        I  domain. 


Reserve         i  rishways. 
claune. 

I 


Slides     for     lotrs.  ■  Maj-  (!oIlec*t  toll  .  Granted |  No No. 

etc.  I  I 


Sone  - 


I  nydraullo      and,  Not  granted, 
facilitate      lotf 
drivinff.  I 


Ni'.. . 


No. 


None 


'  Facilitate     losr      Not  ifranted. 
driving-. 


..I  No 


Must    l>e  eroct<*d    Facilitate    log    !  Not  jf rant r»d No.... 

upon  land   owned  drlvinff.  •  I 

i»>-  *rrant««?- 


Sone 


Hydraulic Not  sr  ran  ted No 


Mar  c*ol lee t  toll..    Facilitate     logr      Not  granted No. 

driving. 


May  collect  toll-    Facilitate    log 

drivln*r. 


Mill  dam  a*:t   as>-\  flydraulic. 

pi  14 


-lides     for     lofiTsf   May  collect  toll.. 


etc. 


None 


N'oiie 


slides    for    Jo«r», 


3lajr  collect  toll, 


Not  jf ranted '  No. 


(iranti'd    a«    imm'    No. 
mill  dam  twi. 


«•■•  •■»* 


No. 


No. 


No. 


No. 


No. 


No. 


Not  granted '  No !  No. 


(iranted    as  per'  No. 
mill  dam  aoi.         ^ 

I 


No. 


Not  jrrarited No i  N«» 
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ANALYSIS  OF  THE  FRANCHISES  FOR  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  (irantees. 


Citation 


78. 34 


76, 105 


76. 105 


76,  25() 


76.  252 


76,  285 


76.  287 
Repealed 
'81.    39 


77,  412* 


77,    43 


Grantee. 


William     II. 
Decker. 


Dudley     J. 
.'^pauldlnir. 


Htream, 

Location, 

Counl,^'. 


Geo.  H.  Brlckner 


L.  W.  Bliss. 


.lohn  Arbuckle.. 


Solomon  Leach . . 


John  P.  Jaconsou 


Rust  William  A 


William  A.  Rust. 


77.    23    I  Peter  Wilkinson 
et  al. 


T  r  e  m  p  e  a  1  e  au 
river.  Frac.  lots 
7  and  3,  sec.  17,  T. 
a)  \.  R.  10  W. 
Trempealeau  and 
BulTaio  Counties 

North  and  south 
forks  Popple  riv- 
er and  across 
Brett  (*reek.  one 
at  sec.  17.  T.  27.  H. 
1  E,  Clark  Co. 
One  at  sees.  25  and 
26,  T.  28.  li.  1  E. 
riarK  Co.  One  at 
sec.  36,  T.  29.  R.  2 
W,  Clark  Co..  and 
one  at  sees.  22  and 
23,  T.  29,  R.  1  W.. 
Clark  Co. 

8helx>yffan  river. 
N.  E.  i,se»-.  32.  T. 
15  N.  R.  23  E.  She- 
boyfiran  Co. 

Little  Wolf 
Sec.  10.  T.  24.  R.  13 
E.    Waupaca  Co. 

Barhan  sti-eam. 
N.  E.  i.  sec.  30.  T. 
38  X.,  R.  4  W. 
Burnett  Co. 

Wisconsin  river. 
Portag-e. 


No  stream  de- 
signated, fee.  26, 
T.  38.  R.  18.  Bur- 
net te  Co. 

North  branch 
Eau  Claire  river. 
Clark  Co. 

S.  branch  Eau 
(.Maire  r  I  v  o  r. 
Clark  Co. 

Leach  creek. 
Si'C.  13,  T.  12  N., 
R.  7  E.    Sauk  Co. 


Duration  of 
Arrant. 


No  limit. 


15  years 


No  limit. 


15  years. 


15  years. 


No  limit. 


No  limit, 


Purposes. 


Hydraulic    "and 
others." 


Facilitate    log 
drlvlnif. 


nydraulic   "and 
other" 


Facilitate     1  o  s 
drlvlnjf. 


Facilitate     log 
driving. 


Hydraulic 


None  specified... 


No  limit Facilitate     lo»f 

drlvinjf. 


No  limit. 


Facilitate     1  o  e 
driving. 


No  limit I  Improve     navl- 

sratlou  and  pro- 
tect from  back 
'water  In  time  of 
freshets. 


♦(Act  amends  219,  76,  which  held  out  Inducements  to  anyone  who  Improved  the 
north  branch  of  Eau  Claire  river,  in  Claik  Co.) 


I 
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WALTSIS   OF   THK    FR^XIHISKS  FOB  THE  CONSTRUOTION  OP  DAMS  BY  THE 

LEGISLArDBli:— Continued. 

Individual  Grantees. 


Prot*:-<?tioo 

of 


Miscellaneous 
purpjses. 


Eminent 
domain. 


Reserve 
clause. 


Nt^ne 


-'^.-cm^MU 


N^one Granted No 


Slider*     for 
etc- 


lo»rs. '    Ma3' collect  toll..   Not  granted 


No. 


•  •••••  ■•■•■■ 


None 


Slides*    for      lotf^- 
et.-. 


Slides    for 


1|.»    ft.    of    uriot>- 

rtrurted     channel 

..I     each     sUJe    of 

itim     ere<-tea       In 

middle  of  ^trean^i- 

SHde      for       lo^s. 


None 


Granted 


No. 


May  collect  toll.   Not  gran t«d....,'  No. 


May  collect  toll.i  Not  srrantad. 


None ,  Not  firranted 


None. 


None. 


Granted    as    per 
mill  dam  act. 


May  collect  toll.i  Not  grranted, 


None, 


May  collect  toll.'  Not  granted. 


None. 


Towns     through    Not  granted. 
vir  ti  1  c  h      stream 
r  u  IIS      authorized , 
t,  o        appropriate 
money  to  aid  in 
^r^^ction    of  dam 


No., 


No., 


No. . . . 


No. 


No. 


Fish  ways. 


No. 


No. 


•  •  •  ■ 


No. 


No. 


No. 


No. 


No. 


No. 


No. 
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WaTKR    PoWKRS,    I'ORKSTilV,    WP   DrAIXaGE, 
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IvKGIB  lAa^CBE-Otontlnued. 

Individual  Gnntees. 


Citation. 


77.  239 


7r,  247 


77.267 
78,  163 

78.  239 

78.  271 

78.  272 


78,  283 


78,  284 


78.  291 
Repealed 

'82,    8tf 


78,  281 

Repealed 

'82.  26<) 


Grantee 


James  Hewitt.., 


Albert  B.  Pound, 


Chauncy  Blakes- 
lee. 

Charles   L.    Fol- 
lows. 


William  Miller. 


Alljert  Wondroff 


Henry 
Jr.  et  al. 


Hewitt, 


John  Quaderer. 


John  Quadei'er. 


W.  L.  Sadler. 


John  McPonald. 
et  al . 


Stream. 
Ix>eation. 
County. 


Wedfire's  creek. 
Sec.  10,  T.  24  N., 
R.  3  W.  Clark 
Co. 

Yellow  river 


Cunninfrham 
creek.     Clark  Co. 

Stoney  c  r  e  d  k 
and  iribiitarles. 
Door  and  Kewau- 
kee  counties. 

Mondeau   <'reek. 


Little  Rib  river. 
N.  W.  i,  sec.  |1, 
T.  29  N.,  R.  6  E. 
Marathon  Co. 


Duration 
of  arrant. 


15  years 


Xo  limit. 


No  limit. 
No  limit. 

No  limit. 
.\o  limit. 


Flambeau  river.   No  limit. 
S.  Pork,    Hecs.  22 
and  2?,  T.  41),   R.  3 
E.    Price  Co. 


Q  u  a  rd  e  r  e  r '  s    No  limit 
creek.      S.     E.    i,i 
sec.    28,   T.  34  N..1 
R.  12  W.    Barron  I 
Co. 


Yellow  river., 
N.  E.iN.  W.  isec. 
28.  T.  34  N.,  R.  12 
VV.    Barron  Co. 


No  limit. 


Sucker     branch.    No  limit, 
8ec.  2d.  T.  33.   R. 
17  W.    Polk.  Co, 


Bruny  river.'  No  limit 
(Branch  of  Chip-j 
pewa).  bet»veen 
N.  line  of  sec.  JI3. 
T.  40  N..  R.  4  W. 
and  S.  line  of  soc.i 
34,  T,  :^  N.,  R.  6 
W.    Chlppt-waCo. 


Purxx)ses. 


81ide     for    loffs, 
etc. 


Facilitate     1  o  g 
driving. 


Facilitate     1  o  g 
drivingr. 

Facilitate     1  o  t: 
drivi  uflT. 


None  specified... 


Hydraulic. 


Improvement  of 
navifration  a  n  <i 
losrdrlvlnff. 


Hydraulic      and 
boom  afire. 


Hydraulic     an<l 
ixiomatre. 


Facilitate      1  o  jr 
driving. 


Facilitate     1  o  e 
drivlnjf. 


*  (Act  amends  ch.  J 2,  73,  which  held  act  inducements  no  anyone  who  improve*! 
Yellow  river. 
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AXAX-TSIS  OF  THE  FRAXOHI8E8  FOB  THE  OONSTRUOTION  OP  DAMS  BY  THE 

LEOISLATUBE— Continued. 

Individual  Grantees. 


Protection 

of 
navlKation. 


MajT  collect  toll. 


None. 


Xone. 


Miscellaneous 
purposes. 


Not  granted. 


May  collect  toll. 
Others  have  right 
to  use  danis  upon 
payment  there- 
for. 

May  collect  toll. 
May  collect  toll 


Eniinont 
domain. 


Not  granted. 


Not  irranted 


^tide      for     loins.  •  May  charge  toll. 


suae       for     lofiT-*,.  None. 
•■I*-. 


None, 


;  May  collect  toll. 


Not  irranted... 
Not  granted... 

Not  granted 
Granted 

Not  irranted 


>l:d«*    for     logs.    Suhjeot    to    mill 
*t.*.  dam  act. 


lleserve 
clause. 


No. 


Yes. 


No. 


Granted 


'^lUies   for    IcgsJ  Subject    to    mill    Grantetl 
» to.  jdani  act. 


s:idM  for    logsJ  May  collect   toll. 


u 


*QD€. 


May  collect  toll. 


Not  granted 


Not  grante<l 


Fishways. 


No. 


No. 


^  ^  \^m  ■•■    ••••    ••■■    •■■• 


No. 


No. 
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ANALYSIS  OP  THE  FRANCHISES  FOR  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEGISLATURE— Continued. 

Indiv^idual  Grantees.  r*'^ 


Citation. 


78,  318 
•79.    27 


78.  337 


79,    13 

79.    21 

79.  81 
•79,53 
•79,55 


79,71 


r9,90 


79,90 


79,127 
'89.179 
(Granted 
chan  ff  e  d 
to  ,)ame8 
H.  li  e  d- 
dan.) 


Grantee. 


Frederick  G. 
Stanley. 


William  A.  Rust 


B.  F.   and  C.  S. 
McMillian. 


J,  J.  White, 


William  T.  Price 


Mark  Douglas. 


Daniel  Shaw  ctal 


Nicholas    Abra- 
iiamson. 


Carl  B.  &  Alfi-eci 
E.  Ijong. 


TheKnappSlout 
&  Co. 


79,112    I  William  Johnson 


Stream. 
l.^*allon, 
county. 


Geo.H.   Hay. 


Court  Orlelle 
river.  (Dam  or 
dams).  N.  of  N. 
line,  T.  38.  R.  8  W. 
Chippewa  Co. 

Eau  Claire  river. 
Sec.  5  or  8.  T.  26. 
R.  6  W.  Eau 
Claire  Co. 


Little  Eau 
Claire  river,  sec. 
17.  T.  a6N.,  R.3E. 
Marathon  Co. 

Bitf  Eau  Pliene 
river.  S.  E.  i,  sec. 
34,  T.  29,  R.  2  E. 
Marathon  Co. 

Onelle  creek. 
Clark  Co. 


Solf  Maple  Creek. 
Chippewa  Co. 


Deer  Tail  river. 
(Tributary  of 
Chippewa)  T.  33 
&  34,  U.  6,  W. 
Chippewa  Co. 

Wlesror  river. 
(Tributary  of 
ChipiXMva)  Sec.  9, 
16&2I.  T.37.  N.  R. 
7.  W.  Chippewa 
Co. 

Yellow  river. 
SCC.34.T.  23,N.  U. 
3,  E.    Wood  C^o. 

Bear  Creek.  Sec. 
18,  T.  3l».  N.  H.  11. 
W.    Ban  on  Co. 

William  river. 
Sec.  29,  T..32.  N.K. 
15.  W.    Polk  Co. 

Can  ley       Creek 
Clark  Co. 


Duration 
of  firrant. 


No  limit. 


No  limit, 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


Notlmit. 


No  limit. 


No  limit. 


15  yrs 


No  limit. 


Purposes. 


Facilitate      1  o  e 
drlvlnflT- 


Improvement  of 
navuation  and 
facilitate  1  o^ 
drivlufiT. 


Facilitate     1  o  s 
drlvlntf. 


Hydraulic       and 
boomagre. 


Facilitate     I  o  g 
driving. 


Improvement  of 
navlifation  &  faci- 
litate lot?  drlvins-. 

Facilitate  lofir 
driving. 


Facilitate        lojr 
drivinif. 


None  specified. 


Hydraulic  ^fa*"- 
i  I  it  ate  loe  drivhigr. 


Facilitate         \oc 
drlvlntr. 


Improve  navi^ra- 
tion. 
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AXAI/TSIS  OF  THE  FEANOHISE8  FOB  THE  OONSTEUOTION  OF  DAMS  BT  THE 

LEGISLATURE— Continued. 

Individual  Grantees. 


ProteoUon 

of 
naiiflration. 


«l:de     for     lofirs, 
etc 


M*y  collect  tolls 
1»mms  and  other 
improvements  to 
tt  e  impartially 
o  Iterated  darlnir 
*iriTlne  season 


^Hde    for      logs. 


Glides    tor    loir^ 


Miscellaneous 
purposes. 


May  collect  toll. 


None. 


None-» 


None. 


Eminent 
domain. 


Not  granted. 


Not  granted. 


Not  irranted, 


Subject    to  mill 
dam  act. 


May  collect  toll. 
Partiality  not  to 
be  shown. 


Granted. 


^iipoe '  May  collect  toll. 


Glided    fbr    lo^- (  May  collect  tolls. 


-ii.les    for    lo«sJ  May  collect  toll. 


Not  granted. 


Not  granted. 


Not  granted. 


Not  g^ranted. 


-Iide*»   for    logs, I  Sone 
rdft%  eU:.  i 


Not  granted. 


V«xie 


Sone ^^^  granted 


granted 


,i«    for    logs.    Ma>-coll«ct  tolls.   Not 


«.•«• 


ii.f«t-«>llect  tolls.    Not  gran 
r»im  A  other  liTi  - !  M  a>  coi  i^ 

y^ireroents  to   i>**' 
rratleal  manner- . 

J 


ted 


Reserve 
clause. 


No. 


No. 


No. 


No. 


Na 


NO, 


No. 


No. 


No 


No. 


Flshways. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


^^    Vj«t»«B«««       •••■••>•  All    O 


«^  \/a    ■■■     •••■     ■•••     ■•< 


I    •     ■     •     • 


No. 


No. 


No. 
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ANALYSIS  OP  THE  FRANCHISES  TOR  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  (trantees. 


Citation. 


79,136 
amend 

'82.78 


70,137 

'81,253 

•82,95 


79,143 


'79.144 


79,147 

'80,208 


79.154 


79.155 


'79.191 

•81.2.XS 

'85,95 


79.201 


'79.213 

repealed 

*85,2;te 


79.229 
79,232 


\S0.7 


'80,25 


Grantee. 


The  Knapp  Stout 
Co. 


The  Knapp  Stout 
&Co. 


Stream, 

Location. 

County. 


Duration 
of  Grant. 


Ued  Cedar  river. 
Sec.  25.T.  37.  N.  U. 
10.  W.  Burnett 
Co. 

Yellow  river. 
See.  34,  T.  30N.,K. 
13.  M.    Ban-on  Co.' 


No  limit. 


Purposes. 


No  limit. 


L  i  1 1 1  e  C  h  1  e  r    No  limit. 


A.    J.    IIaywo<Ml 

and  W.  E.  MeCanl.  river.    N.  E.  qr  of, 

N.  E.  (irSec.  26.  T. 
40.  K.  7.  W.  Chip- 
pewa Co. 


William      Mc- 
Keath. 


AVilliam  Johnson 


The  Knapp  Stout 
&  Co. 


Pine  Creek.  See. 
14,  T.  37  N.,  K.  3. 
W.    Chippewa  Co. 

Willow  river. 
Sec.  13,  T.  31  N..  H. 
U5,  W.  St.  Croix 
Co. 

Ten  Mile  Creek. 
iSee.  30.  or  31.  T.  33, 
;N.  K.9,  \V.    Chip  ! 
pew  a  Co. 


No  limit. 


15  yrs. 


No  limit. 


The  Knapp  Stout    Yellow         river.    No  limit 
Co.  See.  7.  T.  35.  \.   li.j 

12,  W.    Barron  Co. 


William  Baker 


G.E.& E.G.  More 


(Mias.  D.  We?,cotl 
et  al. 


Yellow  river.    S.    No  limit. 
Fork.  See.24.  T..S2.; 
'K.  2.    W.     Taylor 

Co.  1 

Little  Wolf  river.;  No  limit, 

S.   W.  <ir  of  N.  K. 
iir.<ee.  1,  T.  22   N.,1 
R.    13.    E.      Wau- 
paca Co.  i 

Wolf    river.      N.^  No  limit. 
K.  (jr  See.  25,  T.  27i 
N.,  B.  15,  K.    Sha- 
wano Co. 


.Jerome  B.   (iar-    Manedau  Creek, 
land.  Taylor  Co. 

.John  E.  (ilover.    Clam    river.    (S. 

Fork)  Sec.  31,  T. 
37,  K.  15,  W.  Polk 
Co. 

!  Thomas liayetal    Kickapoo    river. 

Lois  1  &  2.  >ee.  2S. 

T.  10   \.,    K.  4,  W. 
I  Crawford  Co. 

I  (iustof  .).  Eriok-    Wood     rlvei'.    S. 

son  el  al.  W.  ht  Sec.  IG.  T.  :ta 

N..  B.  18,W.  Bur- 
nett Co, 


No  limit. 
15  yrs. 


No  limit. 


15  yrs. 


Hydraulic  &  fa' 
ell  Hate  log"  drlv 
ing. 


Hydraulic*.  &  fa- 
cilitate it«r  driv- 
ing. 

Facilitate  log 
driving:. 


Facilitate         loir 
drlvlnar. 


Facilitate        lot; 
drivinsr. 


Hydraulic  &  fa- 
cilitate losr  <lrlv- 
Inff. 


Hydraulic  Sc  fa- 
cilitate   loer  driv- 
ing. 
I 

Impi'ove  naFlira- 
it  ion  and  log^  driv- 


Facilitate      1  o  e 
driving. 


Hydraulic    a  n  d 
boom  age. 


Facilitate       log 
driving. 

Facilitate       1  o  g 
driving. 


Hydraulic  &  fa- 
cilitate loff  driv- 
ing. 


Hydraulic  i^  fa- 
cilitate, .log  driv- 
ing. 
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ANALYSIS  OF  THE  PRANOHI8ES  FOR  THE  CONSTBUOTION  OP  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  Grantees. 


Protection 

of 
nari^ation. 


*\Uif  tor  logs,  etc 


^lid^  for    loiTS. 

etc. 


Miscellaneous 
Purposes. 


Ixxrs.  etc.  to  be 
passed  free. 


LofTS  to  be  passed 
free. 


Eminent 
Domain 


Reserve 
clause. 


Not  granted 


Not  granted. 


«!lde  forlosrs,  etc    May  collect  toll. 


S-JDf* 


^IMes  for    logs. 


Vone . 


N't  to  Interfere 
K.'h  prior  rlfrhts. 


May  collect  toll 


May  collect  toll. 


None 


None 


Not  granted 


Not  i?r  anted.... 


Notsrranted 


No... 


No. 


No. 


Not  granted. 


Vr»np , 


*]:>s     to 
.Aintalned. 


be 


May  collect  toll. 


May  collect  toll. 


Not  flrranted 


Not  granted. 


Not  granted. 


No. 


Yes 


No 


Fish  ways. 


•  ■  •  > 


No. 


No. 


No. 


&^   \J»    ••■     ••••     ••«••••■!  A^   ^/« 


No 


No. 


No 


No. 


No. 


No. 


No. 


*I 'J*'-*  to  be  main-    Hubject    to  mill;  Granted    as  per   No. 
i  uHi  forloes,  etc  dam  act.  mill  dam  a<'t. 


No. 


None 


•'ini»>s    for    logs. 


'.:'!**  for  Iocs*  etc 


May  collect  toll.   Not  srranted No. 


May  collect  toll. 


None 


'1  'A(^  for  logs,  etc    None 
I-  yiL<»free. 


Not  granted I  No. 


No. 

•   ...    No. 


Not  gran  ted ,  No. 


No. 


Not  granted No No. 
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ANALYSIS  OF  THE  PRANOHISES  FOB  THE  OONSTBUOTION  OF  DAMS  BY  THE 

LEGISLATURE-Oontlnued. 

Individual  Grantees. 


Citation. 


'80,26 


'80,32 


'80,83 


'80,40 


'80,49 


'80,63 

'80,75 
'80.76 
'80,77 
'80.84 

'80.92 

'80,9r 


'80.102 


Grantee. 


Stream, 

Location, 

County. 


Atees,  Frederick 
K. 


Knapp  Stout  &  Co 


Knapp  Stout  Co. 


Vermillion.  Sec, 
22,  T.  36  N.,  R.  13, 
W.    Barron  Co. 

Turtle  Greek. 
Sec.  11,  T.  33  N.,  B. 
14,  W.  Barron  Co. 

Turtle  Creek. 
Sec.  27,  T.  34  N.,  R. 
14,  W.    Barron  Co, 


P.  S.  Breed 


Knapp  Stout  Co.(  Hemlock  Creek. 

Sec.3d,  T.36N.,R. 
10,  W.    Barron  Co. 


Hemlock  Creek. 
Sec.  29,  T,  36  N.,  R. 

9.  W.     Chippewa 
Co. 

Embarrass  river, 
south  brancli.  N. 
hf  of  S,  W.  qr.  Sec. 

10,  T.  26  N„  R.  12 
E.    Shawano  Co. 

Spirit  river.  S.E. 
ar  of  S.  W.  qr,  Sec. 
9,  T.  34,  R.  4  E. 
Lincoln  Co. 

Hay  river.  Sec. 
32,  T.  34  N..  R.  13 
W.    Barren  Co. 

Red  Cedar  river. 
Sec.  13,  T.  28  N., 
R.  13  W.  Dunn  Co. 


James  McCrossen 


Knapp,  Stout  & 
Co. 


Knapp,   Stout  & 
Co. 


A.  E.  Sawyer  et   Black  river.  Sec. 
al.  •  30.  T.  31,  R.  1  W. 

iTaylorCo. 


Charles  W.  Han- 
son. 


Knapp,   Stout  & 
Co. 


Gustavus     Wer- 
llch. 


K.  A.  Ostetrreen. 


Christmas  Creek. 
N.  hf  of  N.  E.  qr. 
Sec.  14,  T.  31,  K.  6 
W.   Chippewa  Co. 

Hemlock  creek. 
Sec.  30,  T.36  N..  R. 
6  W.  Chippewa 
Co. 

BifirRib  river.  S. 
W.  qr  of  S.  E.  qr. 
Sec.  13,  and  N.  W. 
qr  of  N.E.  qr,  Sec. 
24,  T.  30  N..  K.  4  E. 
Marathon  Co. 

Spirit  river.  N. 
W.  qr.  Sec.  10,  T. 
34.  R.  4  E.  Lincoln 
Co.  ^ 


Duration 
of  Grrant. 


Purposes. 


No  limit. 


No  limit. 


No  limit. 


Hydraulic. 


No  limit. 


No  limit. 


No  limit , 


No  limit. 


No  limit. 


No  limit. 


No  Umit.. 


No  limit.. 


No  limit. 


No  limit. 


Hydraulic  &.  fa- 
cilitate log  driv> 
ing. 

Hydraulic  &  fa- 
cilitate log  driv- 
ing. 

Hydraulic  &.  fa- 
cilitate log  driv- 
ing. 

Hydraulic  &,  fa- 
cilitate log  driv- 
ing. 


Hydraulic    and 
booma^. 


Facilitate      log 
drivlBir. 


Hydranllc  A  fa- 
cilitate log  driv- 
ing. 

I  Hydraulic  &  fa- 
cilitate log  drlv- 
ilng. 

Facilitate  log 
driving. 


Facilitate      locr 
drivlnir. 


Hydraulic  &  fa- 
cilitate loff  driv> 
inir* 


Hydraulic    and 
boomaffe. 


No  limit., 


Hydraulic. 
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ANALYSIS  OP  THE  FRANCHISES  FOB  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEOISLATUBE-^Odntinued. 

Individual  Grantees. 


Protection 

of 
Dari(^t1on. 


>Me  for  Iocs,  etc 
ior>aji8  free. 


Miscellaneous 
purpose^. 


Mill  Dam  act  ap- 
plies. 


"^Ikle  for  logs,  etc   None 
•o  pass  free. 


>ilde  for  lofiTS,  etc 
to  pass  free. 


>lide  for  logs,  etc 
!'•  pass  free. 


'^.iije  for  logs,  etc 
'0  i»ass  free. 


None. 


None 


None 


Eminent 
domain. 


TU 


Reserve 


Granted   (c,  146, 
R.  S.) 


Not  granted. 


Not  granted. 


^n<le  for  logs  etc.    None 
To  p4S!»  free. 


Miile  for  logs,  etc 


^lide  for  logs  etc. 
T  J  pass  free. 


rMeforlogset^;. 
r.j  ;«.<«  free. 


May  collect  toll.. 


None 


None 


Not  granted 


Not  granted 


Not  granted. 


sJiSM 


No., 


shways. 


No. 


No. 


No. 


No. 


No. 


Not  granted. 


Not  granted. 


r.ocd  gates  for    May  collect  toll. 
/f  s  etc 


'IMe  for  logs  etc. 


"liOe  for  logs  etc. 


Not  granted 


Not  granted. 


May  collect  toll.   Not  granted. 


Xone 


; 
"•1:«W  and  gate^'   None 

f'r.f<rs.  etc 


fw**  passage  for    Mill  dam  act  ap- 
i'C-.elc  j  plies. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


^^  W»  •■••••■••••■■' 


No. 


No.... 


I  •  •  •  •  p  •  •  < 


No. 


No. 


No. 


No. 


.    No. 


Not  granted, 


No. 


Not  granted. 


Granted , 


No. 


No. 


No. 


No. 


No 
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ANALYSIS  OF  THE  PRANOHISE8  FOB  THE  OON8TRUOTION  OF  DAMS  BY  THE 

LEaiSLATUaS-^^ontinued. 

Individual  Orsntees. 

^ ■ 


Citation. 


'80,103 


'89,U4 
'81,142 


'80,151 


•80,168 


'80,171 


'80.177 


'80,178 


'80,182 


•80.184 
'82.181 


'80.201 


'80.205 


'83.132 
'80.214 


'80,241 


'80,253 


Grantee. 


Atley 
et  al. 


Peterson 


Stream, 

Location, 

County. 


Duration 
of  Arrant. 


A.  D.  Lunt. 


Thomas  B.  Scott 


Peter  B.  Cham- 
pagne. 


William  A.  Rust, 


Delos  Moon. 


Kickapoo    river.  I  Xo  limit. 

N.  w.  ar  of  N.  e; 

qr.  Sec.  31,T.ll  N.., 
R.  3  W.  Crawford' 
Co. 


Elk  river.  N.W. 
(ir  of  N.  W.  ar. 
Sec.  31,  T.  38,  R.  2 
E.  Price  Co. 


No  limit. 


Prairie     river.'  No  limit. 
Sec.  13,  T.  82,  R.  7( 
E.     Lincoln     Co. , 
Spc.  14,  T.  33,  R.  8, 
K.  Lincoln  Co. 


Wisconsin  river. 
N.  E.  qr.  Sec.  30. 
T.  33,  R.  6  E.  Lin- 
coln Co. 


No  limit. 


Hay      creek.    No  limit, 
(branch  of   Eau 
Claire).  Clark  Co. 


Delos  R.  Moon. 


Delos  R.  Moon... 


Otter  creek  (trib 
of  Wolf).  Clark  & 
Chippewa  Cos. 


No  limit. 


D.  P.  Simons. 


G.  W.  Gateet  al. 


A.  B.  McDonnell 


John   &    Halvor 
Annunson. 


MathewWadleifirb 
et  al. 


Musk  rat 
(trib.  of 
Oaire). 
Claire  Co. 


river,  I  No  limit. 
Eau 
Eau 


Abel  Neff. 


Wolf  river,  (trib 
of  N.  fork  Eau 
Claire).     S.  of  N. 
line  T.  29  N.,  R.  5 
W.   Chippewa  Co. 

Butternut  creek. 
Sec.  18.  T.40  N.,  R. 
1  W.    Price  Co. 

Spirit  river.  Lot 
4.  Sec.  32.  T.  34  N., 
R.  3  E.    Price  Co. 

Pine  Creek.  Sec. 
18,  T.  40  N.,  R.  2W. 
Price  Co. 

Poplar  river, 
(branch  of  Pine). 
Sec.  13.  T.  38  N., 
R.  15  E.  Oconlo 
Co. 

Little  Elk  river. 
Sec.  24,  T.  37  N.  R. 
I  E.    Price  <3o. 

Prairie  river.  W. 
hf,  Sec.  14,  T.  33, 
K.  8.  Lincoln  Co. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit 


No  limit. 


Purposes. 


Hydraulic  and 
facilitate  lot; 
drivinsr. 


F  a  c  1 1  i  t  a  te  lofr 
drlvlniT. 


Facilitate  lop 
drivlnir. 


None  specified.. 


Facllitatelo^ 
drl  %  inff. 


Facilitate  Icff 
driving-. 


Facilitate  log 
driving". 


Facllitalelog 
drlvlnir. 


To  regrulate  wat- 
;er  and  facilitate 
losr  drivlngr. 

Facilitate  lo? 
drlvlnir. 


Facilitate  lo«r 
driving. 


Facilitate      1  og* 
drivinr. 


Facilitate      loi; 
drivlnfiT. 


Hydraulic 
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A5ALTSIS  OF  THE  FRANCHISES  FOB  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LKGISLATURE— Continued. 

Individual  (grantees. 


Prot4»cllon 

of 
D^Ticatfon. 


Miscellaneous 
purposes. 


Eminent 
domain. 


'!i«l»*  forlosrsetc-    None Not  grranted. 

1 


'L«l«ffor  loffsetc.    May  collect  toll. 


Vot»e May  collect  toll. 


i  JT1'  passage  of 
«;>.  elc. 


N''n<> 


V  •n#' , 


None 


Not  grranted. 


Not  granted.... 


May  charjre  toll 


May  chartretbll, 


Sua*- I  May  charge  toll 


Vf-Hie. 


Not  irranted 


Not  granted . 


Not  granted 


No. 


May  charge  toll .    Not  (granted No. 


-.  .('for  logrs.  etc    M  ay  charge  toll .    Not  jrran  ted No 

:  I 

N.n*? ;   May  chanfe  toll.    Not  gi-anted No 


'.:'J»»  for  loifs.etc    May  charge  toll.!  Not  granted No. 


M*-S 


for    lo*rs. ,  Ma3' collect  toll. 


Not  granted. 


I 
r*^    for  lotrsj  May  collect  toll 

i 


*•  '.*'forlogs,etc|  None 


13 


Not  g-ranted, 


(•ranted 


Yes 


No. 


•  •  •  • 


Reserve  Fishways. 

clause. 


*  *  y^*  ■■•■•••  ««••  ••■•      4^  v^t 


*   '   y^»    •     ••>■     ••••••••••  a^  \/t 


No. 


No. 


*^  W»   •*••»•         ■•■■•■■•  A^  C#a 


Not  granted No No. 


No. 


Yes 


No. 


No. 


No. 


No. 


No. 
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ANALYSIS  OF  THE  FRANCHISES  FOB  THE  OONSraUOTION  OF  DAMS  BY  THE 

LEGISLATURE— Continued . 

Individual  Grantees. 


Citation. 


*80.294 


'80.206 


'80.303 
'83, 


'80.76 


'81,  41 


'81.  57 
'89.  449 
(repeals 
authority 
to      erect 
dams  in  T. 
26.  K.  11) 

'81.  58 
'83,  140 


'81.67 


Grantee. 


James  W. Heath- 
er, etal. 


Stream, 

Location, 

County. 


Duration 
of  Grant. 


John  Redmand.. 


Thomas    J.   La« 
Flesh. 


John  H.  Knapp, 
etal. 


John  P.  Jacobson 


'81,77 


'81,266 


Frederick     R. 
Newbold  et  al. 


Wyota  Stromsky 


A.  C.  Cushman. 


John  G.    Nelson 
etal. 


Robert  Jackson.. 


DeerTaiUhranch 
of  Chippewa)  au* 
thorlzes  following 
dams.  already 
erected :  Those  in 
Secfl.  8,  9  &  16.  T. 
35,  R.  4,  Chippewa 
Co.  Sec.  24.  T.  35, 
R.  5.  Chippewa 
Co.  Following  to 
be  erected :  T.  35. 
R.4.  Chippewa  Co. 
T.  35,  R.  5.  Chip- 
pewa Co. 

Hay  Creek.  Sees. 
16  &  17.  T.  31,  R.  5 
W.   Chippewa  Co. 

Black  river,  E. 
fork.  One  at  Sec. 
14,  T.  23,  R.  1  E. 
Woo<lCo.  One  at 
Seca  5  &  30,  T.  23, 
R.  2E.  Clark  Co. 
One  at  Sec.  4.  T.22 
&.,  R.  2  E.  Jack^ 
son  Co. 

Red  Cedar  rlrer. 
Sec.  13,  T.  28,  R.13 
W. 

Wood  river.  Sec 
23,  T.  88  N.  R.  18 
W.    Burnett  Co. 

Embarass  river. 
S.  branch,  T.  26, 
R.  11,  or  T.  26.  R. 
12,  Shawano  Co. 


Kewaunee  river. 
S.  E.  i.  sec.  14,  T. 
23,  R.  24.  Kewau- 
nee Co. 


Kickapoo  river. 
N.  E.  i  of  8.  E,  1. 
sec.  24,  T.  12.  R.  3 
W.    Vernon  Co. 


Hay  Creek.  Sec. 
12,  T.  40,  N.  R.  11 
W.    Burnett  Go. 


Yellow     river. 
Sec.  1,  T.  29  N.  R. 
6     W.     Chippewa 
ICo. 


No  limit.,. 


Purposes. 


Facilitate 
drivlnir. 


lo^r 


No  limit. 


10   yeara. 


No  limit. 


15  yrs. 


15  yrs. 


15  yrs. 


No  limit. 


15  yrs. 


No  limit. 


Facilitate 
driving. 


Facilitate 
driving. 


lot; 


log 


Facilitate      lo^r 
drivlnjf. 


Hydraulic.  Fa- 
cilitate loff  driv- 
inff. 

Render  stream 
n  a  V  i  cr  a  b  1  e  for 
lofirs,  etc. 


Facilitate    loe 
drlviniir. 


Hydraulic  and 
facilitate  log 
drivlufiT. 


Facilitate    log 
drivlnff. 


None  specified... 
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I M LYSIS  OF  TETE   FRANCHISES  FOR  l^E  CONSTRUCTION  OP  DAMS  BT  THE 

LEGISLATURE— Continued. 

Individual  icrantees. 


Protect  loo 

of 
n^vifiMlion. 


Miscellaneous 
puri)Oses. 


Eminent 
domain. 


Roserve 
clause. 


V  ne May  collect  toll .    Not  granted No. , 


^  re 


^  >]*■  forlOiTs.  etc 


MayC  ""'♦•  toll .   Not  grrantod '  No. . . . 


yi&y  collect  toll. 


for    los^. 


i'^    far     Iocs. 
'  J  i>aj»  free- 


None 


None 


^.    for     loffs- 1  Mav  collect  ton. 


:*.    for    lo«n*.     May  collect  ton. 


..-»    for    loc>»- 


TsoJae. 


for 


losrs.l   May  collect  ton. 


1 


-^     3Dd    flood 

for  logs-  <*tc. 


Vone- 


Not  granted i  No 


Not  srranted i  No. 


Not  jfranted i  No. 


Not  grant od No. 


Not  granted No. 


Not  granted I  No. 


Not  grranted, 


Not  erranted 


No. 


»   '  v«   •■■««•« 


Fish  ways. 


No. 


■  ■  «•••  ■••• 


No. 


No. 


No. 


No. 


No. 


No. 


No. 
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ANALYSIS  OP  THE  PRANCHISES  FOB  THE  CONSTRUCTION  OF  DAMS  BY  THl 

LEOISLAinjRE— Continued. 

Individual  Grantees. 


Citation. 


•81, 160 


'81. 161 
'82,89 


'81, 164 


'81, 177 


•81,  221 


'81,255 
•83,96 


'81,  267 


'81.  311 


'81,,^J2« 


(irantee. 


Stream, 

Location, 

County. 


John  Uo»e  et  al. 


James  Hewitt.. 


E.  E.  Le  Claire. 


Eusrene  Shaw  et 
al. 


.Tohn  Duncan. 


Stanton  Barnard 


Pine  river. 
(4  dams).  One  at 
sec.  22,  T.31  N.  R. 
7  E. :  one  at  sec.  9. 
T.  31  X..  R.  8E. 
and  one  at  sec.  31. 
IT.  32  N,  U.  9  E. 
Lincoln  Co. 

Wedfires  Creek. 
N.  E.  i  of  S.  E.  J. 
sec.  22,  and  N.  W. 
i  of  S.  W.  i,  sec. 
23,  T.  25.  N,  R.  3 
iW.  ClarlcCo. 

Sa.v lor  Creek.  T. 
39,  R.  IE.  Price 
Co. 

Fisher  Creek, 
(trib,  to  Chippe- 
wa) dam  or  dams, 
sec.  34,  T.  32  N,  R. 
6  W.  or  elsewhere 
on  said  creek. 
Chippewa  Co. 

Silver     Creek. 
Above  Wis.  Cent. 
R.     R.     crossincr, 
Taylor  and  Pric^ 
Co. 

Chippewa  river. 
( Dam  or  dams,  be- 
tween E.  line  sec. 
4,  T.  28,  R.  8,  and 
W.  line,  se^*.  26,  T. 
29.  R.  8,  Chippewa 
Co. 


R.  G.  Cory. 


Ro))ert  L.  Henry 

et  al. 


Robin.son  I).  Pike 
et  al. 


Plover  river.  S. 
W.  frac.  i  sec.  19, 
T,  28.  N.  R.  10  E. 
Maratlion  Co. 

Aminican  river, 
below  outlet  of 
upper  Aminican 
Lake.  T.  46  N,  R. 
13  W.  Dou«rlas 
Co.,  or  at  other 
places  on  said 
river  in  said  Co. 
for  reservolrs,etc. 

Iron  river.  (Dam 
or  dams)  from 
mouth  in  T.  51  N, 
li.  6  W.  to  source 
Inc.  all  tributar- 
ies.   Bayfield  Co. 


Duration  of 
ffrant. 


No  limit. 


No  limit. 


Xo  limit. 


No  limit. 


No  limit. 


No  limit. 


15  yrs. 


No  limit. 


No  limit. 


Purpose 


». 


Facilitate     loir 
drivini;. 


Facilitate     loff 
driviniT- 


Facilitate     Ictf 
drivlDfr. 

Facilitate     lo^^ 
drivln«r. 


Facilitate     lo«r 
drlvinir. 


Facilitate     loir 
drlvinir. 


Facilitate     lois 
driviiijr. 


Facilitate  lot 
driving  and  U 
provement  of 
navlcration. 


Facilitate      lo^ 
drivingr. 
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ANALYSIS  OP  THE  FBAIWHISES  FOB  THE  OONSTEUOTION  OF  DAMS  BY  THE 

LEQISLATUBE— OoDtUiued. 

Individual  Grantees. 


Pr  jtfH'ifoii 

of 
DtTlnitioo. 


Mi&ieellaneous 
purposes. 


"^Ahs   for    loss. 


May  charge  toll . 


*::ie    for     lOfpi. 


31  ay  change  toll.. 


*li(ks  for   lOBra. 


May  charcre  toll.. 


iij-^   for   loss,!  May  charge  toll.. 


it>   for   loifs. 


Emineut 
domain. 


Not  (rranted. 


Not  granted. .  .. 


Not  irranted. 


Not  irranted. 


May  charge  toll..!  Not  granted. 


^'.re 


May  collect  toll. 
lAct  Jiot   to  Inter- 
fere   with   vested 
rlfirhts     of     other 
within        points 
above.     Given    90 
days  to  lose  or  ac- 
aaire     improve- 
ments existing  be- 
tween said  points. 
:Mast      maintain 
;  for  fojir  years. 


'it  to  be  kept    None 

1  li  at  all  times 
'  t^i  river  at  a 
'  itg  stage. 

"^i^**  gates   to   May  collect  toll.. 
'  1      navigation 
*i'.w  dams.  , 


I 


>   for    logs.    May  collect  toll. 


Ileserve 
clause. 


No. 


No. 


No. 


No. 


No. 


Not  granted No. 


Not  granted I  No. 


Granted   as    per   No 
mill  dam  act. 


Not  granted 


Fish  ways. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 
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A^'ALYSIS  OF  THE  FRANCHISES  FOB  THE  CONSTOUCTION  OP  DAMS  BY  THF. 

LKOISLATUBK— Continued. 

Tndividual  Grantees. 


Citation. 

r~rr r 

'81,  327 


(irantoe. 


Stream, 

Location, 

County. 


'81,  331  " 


Koblnson  I).  Pike    Iron  river.  (Dam 
el  al.  or  dam«»  and  ini-- 

provenienls)  fi-om 
moutJi  in  T.  50.  K. 
i>  W.  tosour<*e  inc.' 
all     tributorics. 
Bayfield  Co. 


Duration  of 
»rrant. 


No  limit 


Purposes. 


raollilato     Unr 
drlvinff. 


'82,38 


'82,  103 


'S2.  10t> 


'82,  107 


'82.  137 


'82.  144 


'82,  145 


'82,  182 


'82,  IKJ 


'82.  184 


.John  Moonini?  et 
al. 


William  Smith 


Windfall   Creel<. 

(Branch  of  Court 

Ouille  river.)  Sec. 

It).  T.  3.S  N.  R.8  W. 

Chiin>e>va  Co. 

I 
I 

Embarass  river. 
S.  E.  i,  MM-.  0.  T. 
2(5  \.  K.  14  E.  Sha- 
wano Co. 


No  limit 


KnaiiD   Stout    k    Red  Cedar  river 


C^O 


S.  A.  Sherman, 


Clarence     A. 
Sherman. 


Raymond  Ayre.^ 
et  al. 


No  limit. 


Facilitate     lot; 
driving. 


Hydraulic     and 
lxx)mafire. 


S.  E.  i  of  N.    E.  i. 
s«'c.  21   and  lot  :i.{ 
sec.   22,   T.  ;^tJ,    K.I 
10,  Barron  Co. 

Wisconsin  river. 
Bloomer  Raj)icts. 
Sec.  17,  T.  2:3,  K.  8 
K.    I'ortajreCo. 

Bit;  Plover  river. 
Sec.  2t;.  T.  24,  K.  6 
K.     Portage  Co. 

Biane  Brook.    S. 

\  of  N.  K.  i.MMv  .^'> 

T.   24   X,   H.  12  K. 

Waupaca  Co. 


No  limit Facilitate     hv 

idrivlnir. 


No  limit 


No  limit. 


No  limit 


Knapp   Stout    &'  Hay     river,     N.:  No  limit 


Co 


S.  A,  Sherman 


fork.  S.  K.  i  of>. 
W.  i.  sec.  21.  T.  32, 
H.  13  W.     Barron 

I  Co. 

1 

Bii^"  PloNer  river.    No  limit 
Src.  J>.    T.    23,  W. 
Porla^rt'  Co.  I 


John   E.  (i lover. I  Totosratlranse         15  years, 
elal.  I  river.     >ec.    s.    T. 

|43      \.,     K.    9    W.! 
I  Bay  Held  Co. 


Facilitate     lotr 
drlviutr. 


Facililalo     lojr 
drivinfiT. 


Facilitate     lojf 
driving" 


Facilitate     lo^ 
drivluif. 


Facilitate      lo^' 
driving. 


Facilitate      lotf 
drlvlnic. 


J.  E.  (iloveret  al.i  Totor:iti«'aiise      | 

ri\fr.  .T.'.  1.  T. 
:^\  N..  K.  1(1  W. 
l)ou;:lasC'o. 

.1.  E.  Glover  el  al.'  Totoiraticanse      \ 

{river.     Sec.    G,  T, 
143    N..     K.    0     W. 
Bayfield  Co.  1 


15  years \  Facilitate      1  o  ^ 

drivlnff. 


Ij  years. 


Facilitate 
drlvintf. 


lo 
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.1!I1I,T8I8  OF  THE  PHAHOHISIS  K>fl  THE  CI058Tftt;OTIO»r  01?  DAMS  Bt  THB 

LEGIST.  A  rU»E--OWntiiltied 

Lndl^dual  Oraiitefes. 


Protection 

of 
narlg>atioti. 


Miscellaneous 


^iMe    for     lofr»t    May  collect  toll . 

\ 


I 

I 

<Mes    for    lo^s.,  May  collect  toll 


:de     for     loffs. 


r?. 


Emiiient 
domaiti: 


Not  granted 


n 


N6t  ^^nted. 


5'Tt  to  dtetrtict 
;  i&-sa«e  of  lOft^. 


Nr<t   to    lxnt»ede 

r  avif  atiCHi. 


N't  to  obstruct 
'•«t*    i»a5:»ai?e    of 

;  Vs.  etc. 

Mfdes   fbr    loirs- 


i'i<^   for    kvs». 


Subject  to   mill;  Granted    as  per 
dam  act,  (c.  146.)  imlll  dam  act. 


Xane Not  »rant6d. 


Subject  to  c.  70;  Xot  tfrtnted. 
R.  S. 


Reserve  Pighways, 


No. 


No. 


No. 


No. 


Subject  to  c.  70. 
K.  S. 


Not  irranted. 


None '  Not  irranted. 


None Not  if  ranted 


No. 


No. 


No. 


ae    for     kw^. 


ff 


Subject  to  c.  70. 
K.  S. 


liij"     for    lo«s.    May  collect  toll. 


I 


!^'!d€     for    logs. 


May  collect  toll. 


ii.Jri  for    lo«s.     May  collect  toll. 


Not  ffrairted. 


Not  grraht^. 


Not  granted . 


No. 


No. 


Not  ffi^anted 


No , 


No, 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


X!^  XJ  «•■•    ,««•*•■••■«•        *^  v/  • 


•  ■  •   *  •  I 


No. 


No. 
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ANAI/YSIS  OF  THE  FRANCHISES  FOR  THE  CONSTRUCTION  OF  DAMS  BY  THE 

LEGISLATUR£-<k>ntinued. 

Individual  Grantees. 


Citation. 

Grantee. 

i 

Streams. 
Location. 
County. 

Duration 
of  firrant. 

15  years 

No  limit 

Purposes. 

'82,  185 
'82,  186 

J.  E.  Glover etal. 
Clirislian  Weber. 

Toto^aticanso 
river.    .**ec.  11,  T. 
43   N..    K.    10    W. 
DoutrlasCo. 

Bi«r  Eau   Pleine 
river.    N,     W.    i. 
S.  E.  i.seo.  13,  T. 
27    N..    K.    3    E. 
Doutrias  Co. 

Facilitate      1  o  i? 
driving. 

Hydraulic 

*82, 

224 

'89, 

215 

•91, 

478 

'»>, 

352 

Repea 

ed. 

*03, 

26 

'82, 

228 

'87, 

253 

'93, 

143 

'95, 

272 

Joel     F.     Nason   St   Croix    river.,  No  limit, 
et  al .  Al  St.  Croix  Falls. 

Pollc  Co. 


r* 


'82,  24T 


'82,  269 


'82,  270 


D.P.Simons Jump  river.     N. 

W.  1  of  S.  W.  i. 
sec.  32,  r.  34,  R.  I 
W.    Price  Co. 

Edw.    E.    Brown    Wisconsin  river, 
et  al.  N.  i,  sec.  6,  T,  3d, 

U.  9  E.  Oneida 
Co. 


No  limit. 


I  Alexander        P. 
Ellen  wood. 


Philip  Rossman. 


•8i.  292 


'82,  297 


'82.  316 


'82,  231 


James   il.  Weed 
et  al. 


C.  M,  Wells  et  al. 


No  limit. 


Henry  Slearms.. 


Babb's  creek.  N. 
E.  i,  sec.  (9  T. 
12  N.,  U.  4ESauk 
Co. 

Rock  creek.  S. 
W.  1  of  S.  W.  i. 
sec.  28,  T.  27  N., 
U.     1    W.    Clark 

c:o. 

Spring-       brcok. 
E.    i  of  N.    K.   i.l 
sec.  30,  T.  31,   N..' 
U.  11  E.  Lantflade 
Co. 

Little  Wolf  riv- 
er. S.  W.  1  of  S. 
W.  i.  sec.  8.  T.  22 
\.,  I{.  14  E.  Wau- 
paca Co 

Embarrass  river. 
S.  W.  i,  sec.  9,  T. 
27.  R.  12  E.  Sha- 
wano Co. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


Facilitate      I  o  f? 
drlvlnjp. 


Frederick  Davis   Wolf     river 
etal.  ;U)ams     and   im- 

prove west 
branch)  fi-om  N. 
line  T.  2.S  N.,  it. 
14  E.  to  N.  line 
T.  30N.,   K.   13  K. 

*.\mendc.  253,  '87,  c.  143, '93  (gives  right  of  eminent  domain);  c.  272, '96;  c.  280. 
'07.  (toll) 


Facilitate 
driving. 


los^ 


Facititato      log- 
driving. 


Facilitate  1  o  ir 
driving  and  hy. 
draullc. 


Hydraulic. 


Ijos  driving... 


Facilitate      1  o  jf 
drlvhig. 


b^acllltate      1  o  »r 
driving. 


Hydraulic      and 
log  driving. 
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ASAVISIS  OP  THE  PRANCHISES  FOB  THE  OONSTEDCTION  OP  DAMS  BT  THE 

LEGISLATURE— 'Continued. 

Individual  Grantees. 


Prot<K«tlon 

of 
naTlira>t  ion. 


*  I  Mies    for     loirs*. 
err. 


Glides    for     log's. 


Miscellaneous 
purposes. 


Emnlnent 
domain. 


Map  collect  toll.   Not  granted, 


None. 


Granted    as  Der 
, mill  dam  act. 


Reserve 
clause. 


No. 


No. 


Not     to    iiniJede  May  collect  toll.'  Granted    as  per   Yes 
ravisratlon    or   to  mill  dam  act. 

iai<»rf€'re      with  i 

water  power.  ' 


rlides  and    flood    May  collect  toll.   Not  frranted. 
ffatea  for  lotrs,  etc. 


-IMes    for    lojrs,     None. 


Granted , 


Yes. 


None. 


^one I  Granted 


-liile    for     loflrs.'  May  collect  ton. 


t^W. 


V*    to    lmi>ede}^Sul>ieot     to   Ch. 


-luh^.^  tor    logs.    May  collect  toll 

»tc. 


Hides  for     losrs-    None. 


"^JJde 


for    iwp..!  May  collect  toll 


f. 


Not  granted, 


Not  granted, 


Not  granted. 


Yes. 


No. 


Yes. 


«•••••< 


Yes. 


Not  granted... 


Not  granted 


Yes, 


Flshways. 


i.^  \Jm  ■•••••••••«    •••« 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


J.  1  Oaa     ••■•••     ••*•     ••••!        a\  Oa 


No. 
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ANALYSIS  OF  THE  FRANOHI6E8  FOB  THE  <X)»»TBOOTION  OF  DAMS  BY  THE 

LSaiSL  ATnBE^<k>ntiDa6d . 

fndWldual  Grantees. 


I  ^    I  n  »g(e 


f 

Citation. 

'82, 

260 

'82, 
'83, 

m 

224 

'82. 

27T 

•83. 

3 

'83,  209 

'85,    88 

Repealed 

'93,  lU 

'83. 

170 

'83.  113 

'83.    75 

•8:^.  S47 
'83.  198 


'83,  289 
'87,  377 


Cirantae. 


W.  Culver. 


J.    A.    Humblrd 
et  al. 


Charles  H.   Mos^ 


Knapp    Stout  & 
Co. 


Jas.  Hi'witt, 


J.  F.  Ellis  et  al.. 


He<*tor      McRae 
et  al. 


Erick  Lundholm 


Wm.  Irvln, 


J  a  s.      Morrison 
et  al. 


E.    R.    I'rauhart 
et  al. 


'83,  93    i  Jospph  Mayer. 


Mtreamii, 
l^ocatlon, 
County. 


Biunett  river. 
(Branch  of  Chip- 
pewa) dam  and 
improve. 

Bad  river.  White 
river  &  tpihotar- 
ries  of  said  riv- 
ers. Dam  and 
otherwise  i  m- 
prove.  Ashland 
and  Ray  field  Cos. 

Black  river.  X. 
E.  4  of  S.  E.  4  sec. 
27.  T.  32.  R.  1  E. 
and  \,  i  of  S.  E.  4, 
sec.  2t>.  T.  32.  R.  1 
E.    Taylor  Co. 

Red  Cedar  river. 
Lots  2  and  6,  sec. 
fl,  T.  28.  R.  12  W. 
Dunn  Co. 

Black  river. 
600  ft.  fi-om  where 
Onei  11 's  creek  en- 
ters Clark  Co. 

Copper  river. 
N.  W.  4ofN.  E.  4. 
sec.  1,  T.  31  X.,  R. 
5  E.    Lincoln   Co. 

Duncans's  creek. 
City  of  Chippewa 
Falls.  Chippewa 
Co. 

Dunnum's  cree^* . 
Lot  3.  sec.  28.  T. 
38  N..  R.  17  W. 
Burnett  Co. 

Fiaher  river. 
Chippewa  Co. 

Hay  creek.  S. 
W.  k  of  S.  W.  4. 
sec.  27.  T.  'Se,  R. 
1  E. 

Little  Black  riv- 
er. S.  W.  4  of  S. 
VV.  4.  sec.  1.  T.  30 
\.,  R.  1  E.  Tay- 
lor Co. 

Little  EauPleine 
river,  sec.  34,  T, 
27X.  R.  2  E.  Ma- 
rathon Co. 


of  errant. 


Xo  limit, 


No  limit. 


Xo  limit. 


Xo  limit. 


Xo  limit. 


Xo  limit. 


Xo  limit. 


15  years. 


No  limit. 


Plirpo«eii. 


FaclllUte      1  oir 
drivinir- 


Facllltata      1  o  g 

drivinir. 


Hydraulic    and 
boomaiTB. 


Hydraulic  and 
facilitate  I  o  s* 
drivlnir. 


Hydraulic      and 
boomaffe. 


Hydraulic  flood - 
iutf  and  boomizit? 


Xone  specified, 


Hydraulic  and 
facilitate  lo^driv- 
ing. 


Facilitate      1  o  t^ 
drlviiiif. 


Xo  limit Facilitate      lo^ 

{driving. 


Xo  limit. 


>  Hydraulic  and 
facilitate  lop  driv- 
infir. 


Xo  limit None  si>eclfied. 
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ANALYSIS  OF  THE  FRANCHISES  FOB  THK  (lONSTKlXTIOX  OP  DAMS  BY  THE 

LEGlSLArUlii:  -continued. 

Individual  (iraiitocs. 


Prote»"tlon 

of 
n  a  vibration. 


MI**<'elIan('Ous 
purix)scs. 


None None. 


^h  all  not  impede    Ma^collwt  toll. 
!( a  vibration. 


Em  i  no  nt 
domain. 


Not  trrant^d 


Granted, 


Not      to    Impede 

fiaviiralio"- 


Subjoc't   to    cbs.    Granted    as    i)er 
70  and  14H  K.  S.        mill  dam  act. 


'^lid.-^    for    log^. 
et»'- 


None Not  granted. 


.-li«l#-*   for     logs     None Not  trranttd, 

**ti-.  topa»»*<  free,     j 


-lid*?*   for     -lotrs,}   May  collect  toll..  Not  K'rant"d 

►t4-- 


Roserve 

clause. 


Fishwa.vs. 


I      ^^••■•••••■••••«ai  A^  VJ« 


Vpii. 


No. 


Yes. 


Vos. 


Yes. 


Vr>np- 


-Hiles    for     logs. 


Sone I  Not  irranted '  Yes. 


S^one Not  trr  anted >'es. 


»-:i- 


Nonf. 


*Iid«s  for     Jojgrs-     >^' 


3fa>-  c'harife  toll.    Not  trranied i  Yes. 

,e Not  irrantetl Yes. 


Hid*r9  for     ic>iPS, 


,  i.]e.  for    lc>*r^- . 


Ma.3 


-  c-liarffo  toll.    Not  (rrantcd \'os. 


Von*?" 


Not  t?i'antr(l '  YfS. 


No. 


,.    No. 


No. 


No. 


•  ■  •  « 


No. 
No. 

No. 

No. 
No. 

. .!  No. 


Nt). 
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ANALYSIS  OP  THE  FRANCHISES  FOB  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEGIS  L  AI'URE— Oontlnued. 

Individual  Grantees. 


Citation. 


83,88 


*83,224 


'83,222 


Grantee. 


J.  D.  Witter  etal. 


J.  A.  Ilurabii-d. 


Htream, 

Location, 

County. 


Little  Yellow 
river,  sees.  19,  29, 
30  and  32.  T.  21  N. 
R.  3  E. 

White  river,  near 
C.  St.  P.  M.  &() 
crosslntr,  Bayfield 
Co. 


Knapp.  Stout  &   Loner  Lake  river. 
Co.  (tributary  of  Red 

Cedar)  9.  W.  i  of 
S.  W.  i  sec.  24,  T. 
,37.  R.  11.  W.  Bur- 
nett Co. 


'83,336 


'83,  U 


'83,230 


'83,130 


'83,  317 


'83,355 


I 

( 

Robert  RiWliie. 


Anthony  J.  Hay- 
wai"d. 


Marshall    Miller 
et  al. 


Thomas  Kerns. 


H.  B.  Mills. 


John  Arpin  et  al. 


'83,  05 


MareniTO  river,  8. 
I  9.  E.  1  sec.  27, T. 
4f>  N.  R.  5  W.  Bay- 
field Co. 

Xama  K  o  sr  a  n. 
sec,  27,  T.  41,  R.  9 
W.  Ashland  Co. 

Oneil  Creek,  sec. 
29,  T.  31  R.  8  W. 
Chippewa  Co. 

Pine  Creek,    sec. 
15.  T.  30  X.   R.  1 
;W.  Taylor  Co. 

Robinson  Creek. 
Dam  and  other- 
wise improve  in 
.Jackson  Co. 

St.  German  creek 
two  li  o  o  d  1  n  gr 
dams)  one  at  sec 
W,  T.  40,  X.  R.  8 
E.  Lincoln  Co. 
One  at  sec.  18.  T. 
39  X,  R.  8  E.  Lin- 
coln Co. 

Scarbro  creek, 
S.  W.  iof  S.  E.  i, 
sec.  25,  T.  24,  R. 
23  E.  Kewaunee 
Co. 

'  Sprinjr  Brook.  W. 
iof  X.  E.  *  of  X. 
W.  i.  sec.  29,  T. 
31  X.,  R.  11  E. 
Lanfirlade  Co. 


*83, 21       Xelson     Lai-son,    Straight     river, 
'et  ai.  lot  1.  s<»c.  20.  T.  3G 

U.  10  W.Polk  Co. 


(ieo. 
et  al. 


Grimmer, 


I 


'83,  259    I  Louis  Navotney 


Duration  of 
ifrant. 


No  limit. 


No  limit. 


No  limit. 


Xo  limit. 


Xo  limit. 


No  limit. 


No  limit. 


Xo  limit, 


Xo  limit. 


No  limit. 


Xo  limit. 


10  years. 


Purposes. 


Facilitate       losr 
driving-. 


Facilitate       loc 
drivinff. 


Hydraulic. 


Facilitate       log 
driving. 


Facilitate     locr- 
ffing. 

Facilitate       \oe 
driving. 


Facilitate       log 
driving. 


Facilitate       l«r 
driving. 


FaciUtat-e        lotf 
driving. 


Hydraulic  and 
facllit  ate  !(>»: 
driving. 


none. 


Facilitate       lojr 
driving. 
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AXATTSIS  or  THE  PBANOHISES  POB  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  Grantees. 


Protection 

of 
nari^ation. 


Mbcellaneous 


Eminent 
do.nain. 


Reserve 
clause. 


•  OCTS. 


for  None Granted 


■  i     ^ay*    ••     •«■•    •••■    •••• 


!^Ii(les    for     loga.    May  collect  toll..    Not  trranted !  Ves. 


,-u: 


^lidcTH    for    logs.    Act  to  be  accept- 
rtc  ed  within  30  days 

hy  grantee. 


filltlfs    for    logs,    May  collect  toll 
eic. 


Granted Yes. 


Not  granted Ves. 


I 


Soiie ,  None Not  granted Yes. 


Slides    for    log^. 

flO. 


May  collect   tolli  Granted j  Yes. 


"^lides    for    lotSi.\  May  collect   tolll  Granted    as    wr    Yes.. 
^\r                           j  .mill  dam  act. 

I  '  I 

yi^y[^c I  May  collect   tollj  Not  granted Yes.. 


«»lide>    for    loga.    May  collect  toll    Not  grantt^d. 
etc- 


Yes. 


>Udf-s   for    lo*r«-,  N^one 
etc.  lo  i»S!>  free.  » 


Flshways. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


Not  granted yos No. 


NutUi   obstrurt     Subject  to  Ch.  70.    Granted 
naviiration.  I'-  ^• 


No 


'lKir» 


for    lo^s,'   May  culloct  loll    Not  ^'ranted Yes. 


»-'i«^ 


"\'os. 


No. 
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ANALYSIS  or  THE  FRANCHISES  FOR  THE  CONSTRUCTION  OF  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  (irantees. 


Citation. 


•83.  33 
Repealed 

'87,  108 


'83,  344 
•83,  2!3 

'^3,  326 

'85,43 

•85.70 


'85,  75 
amend 

'87,  154 
(as  to  tolis) 
Kepealed 

'01,  177 

'So,  100 


Grantee. 


Stream, 

I^ocation, 

County. 


Isaac     Staples   Straight     River, 
et  al.  one  at  N.  E.  of    •. 

;W.  I.  sec.  18.  T. 
Sii,  R.  10  \V.  Polk 
Co.  One  at  S.  i  of 
N.  F.  i.  SOC.20,  T. 
30,  H.  16  \V.  Polk 
<-'o.  One  at  S.  W. 
'1  of  N.  E  i,  sec. 
'.H.  T.30,  R.  IdW. 

Polk  Co. 

I 

S.    L.    Co  wa  n,'  Totojratac  onse 
et  al.  river,  8.W.  i.  see. 

:M).  T.  4,3.  R.  low. 
,I)ougrlas  Co. 

Chas.  9.    Taylor.  Yellow  river,  S. 
,etal.  K.  1.  sec.  27.  T.  34 

N.   K.  12  W.   Bar- 
ron C'o. 


Duration 
of  ^rant. 


10  y^ars.. 


Purposes. 


Kacilitate        kv 
'drlvinjr. 


J.  E.  Ellis. 


Anthony  .1.  Hay- 
wood.' 

A.  Fetzer,  et  al. 


Jacob  Beanet  al. 


Yellow  river.  T. 
31  N.  R.  4 W.Tay- 
lor Co. 

X  a  r  a  k  u  ff  o  n 
river. 

.Minapee  river, 
E.  i  of  S.  W.  i, 
s«H\  2i<.  T.  20.  R. 
25.    Door  Co. 

Naniakasran  riv- 
er, sec.  3.*),  T.  41  \. 
!l{.  10  W.  Wash- 
burn ('o. 


No  limit. 
No  limit. 

No  limit. 

No  limit. 
No  limit. 

No  limit. 


Facilitate        lotr 
driving. 


Hydraulic  lKX)m- 

a^e. 


Facilitate        \og 
driving. 


Facilitate        log 
drhiniT. 


Hydraulic. 


Impix)voment  of 
navlt'atlon. 


No  limit. 


I\napp.    Stout  &    Hemlock    Ci-e«*k. 
Co.  (liib.  of    Red   Ce-\ 

,d-ar)  W.  *,   N.   W.' 
1 .  spc.  26.  T.  36.  R. 
9    W.      Chippewa 
Co. 

Knapp,   Stout  &    Ehn  Cn«ek  (trib.i  No  limit, 
Co.  Hrd  Cedar)    lot  4. 

,sec.  10.    T.  .37,  R.| 
9  W.     Sawyer  Co.  ; 
I  ! 

'h5.  158    j  N.    L.    Bensley.    Wisconsin  river, 
t-t  al.  M'.r.  S.    T.    22.     M. 

0  K. 


'  Facilitate        log 
drivinur. 


'85,  104 


*85.  180 


•H,->,  231 


I 


,TelTerson  Heatli.    ^and  Crcok.  N.  '. 

ft  al.  sff.  i;.  'I'.  :wk  li. 

U  W  .     Rarron  Co. 


K'napp  "^toul     i.^ 
Co. 


Miller  creek.     S. 
W.  qr.  S<'c.   20.  T. 
3'i.  K.  13.      Barron 
I  Co. 


No  limit 


Facilitate        loir 
drivlnjr. 


Facilitate        lo»,' 
driving. 


No  limit Hydraulic    and 

f  a  c  1  1 1  tale  log- 
drivluir. 

No  limit Facilitate      log 

driving. 
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Individual  Qrantees. 


Protection 

of 
□ari^atlon. 


<MtTi   for    kws. 


MJ!fc<*lIaneou9     ' 
purposes. 


Eminent 
domain. 


Reserve 
elauM. 


Fishways; 


May  collect  tolli  Not  trranted.....;  Yes. 


NOj 


-l:de>    for    loffs« 


collect  toll 


>lide>    for    lews,    SKibject  to     Ch. 

|146,   R.  9. 


-•#♦ 


^\Uim    tor    loffs, 

'^\ix^    tor    loirs 
'•lid^rs    tor    logs. 


None. 


None. 


Subject    to   Ch. 
70  and  146,  R.  S. 


Ikies   for    logs.    May  collect  toll 


etc 


•i:des   for    lo«8«j  ^one. 


*-:>:. 


^.'ides   for    logs. 


None 


( 


■iA, 


es   for    kf€^^  None 


^•c. 


"lides    for    logs. 


Not  granted.!... 


Oranted   as    per 
mill  dam  ac't 


Not  granted. 


Not  granted. 


Yes. 


No. 


I es. .i..jii.i....«    ^o. 


Yes. 


Yes. 


Of&nted  as   pei-  Ves. 
mill  dam  act. 


Granted 


Granted. 


Granted. 


Not  jrranted, 


Sone Granted., 


-.:<fe8   for    lortJ  None 


Granted.     Mill 
dam  a<'t. 


Yes. 


X   w!9a  >»4«»*    ••«•    «»A» 


No. 


NOi 


No. 


No. 


No. 


Yes. 


Yes. 


Yes. 


Y 


es. 


•  ••••■  I 


No. 


No. 


No. 


No. 
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ANALYSIS  OF  THE  PBAKOHISES  FOR  THE  OONSTRUOTION  OF  DAMS  BY 

L  EGISL  AT  ORE— Continued. 


Individual  Grantees. 


Citation. 


'85,230 


'85,235 


'85,254 


'85,255 


'85,278 


'85.280 


'%,  281 


'85,  282 


'85,  283 


Grantee. 


Knapp,  Stout  & 
Co. 


E.J.  Homme. 


John  C.  Schnei- 
der. 


Carl  J.  Berg,  et 
al. 


R.  C.  Lyons 


G.  W.  Hahn, 


.rohn    Sieber,   et 
al. 


Theodore  Buett- 
ner. 


.Tohn  C.  Schnei- 
[der. 


'86,363    I  Henry  Uuson.. 


'85,367 


'85,  371 


'85.372 


Geo.  W.  Mason 


Oliver  Darwin.. 


M.  (i.  Ilarlow,  et 
al. 


Stream. 

Location, 

County. 


Little  Bear  creeli 
(Trib.  of  Red  Ce- 
dar.) S.  W.  ar  of 
N.  W.  qr,  sec.  23, 
T.  36,  K.  12  W. 
Barron  Co. 

Embarras  river, 
N.hfof  N.  W.  ar. 
Sec.  10.  T.  27,  R.  1, 

I  £.    Shawano  Go. 

Apple  river.  S.  hf 
of  N.  E.  qr  Sec.  12, 
T.  32,  R.  17.  Polli 
Co. 

Embarrass  river, 
X.  W.  qr  of  N.  E. 
qr.  Sec.  23,  T.  27.  K. 
12  E.  SliawanoCo. 

Wisconsin  river. 
Sec.  18,  T.  22  N.,  R. 
6  E. 

Red  river.  N.  W. 
qr.  Sec.  3,  T.  27  N., 
R.  14  E.  Shawano 
Co. 

Embarrass  river. 
E.hfof  S.  W.  qr. 
Sec.  15,  T.  27,  R.  13 
E.    Shawano  Co. 

Embarrass  river. 
N.  W.  qr.  Sec.  23, 
T.  26,  R.  13  E.  Sha- 
wano Co. 

Apple  river.  S. 
E.  qrof  N.  E.  (ir. 
Sec.  11,  T.  32  N.. 
R.  17  W.  Pollc  Co. 

Shelxjy Iran  river. 
S.  E.  qr.  Sec.  13.  T. 
16  X.,  R.20E.  She- 
t)oy?an  Co. 

Popple  creek. 
Sec.  '^H,  T.  3S,  K.  2 
E.    Price  Co. 

I^ewis  creek.  T. 
21,  R.  2,  3  and  4  >V. 
.larkson  Co. 

IH'or  brook  (trib. 
to  Eau  C'lairc)  S. 
W.qr  of  N.  K.  m\ 
.Moc.30,T-32X.,  K 

II  E.  Lantrliide 
Co. 


Duration  of 
g^rant. 


Purposes. 


Xo  limit. 


No  limit. 


Xo  limit. 


No  limit. 


No  limit. 


No  limit. 


Xo  limit. 


Xo  limit. 


Xo  limit 


Xo  limit. 


Facilitate       1  o  g^ 
driving. 


Hydraulic 


Hydraulic. 


Hydraulic  a.nd 
facilitate  loff  dx-^v- 
ing. 


No  limit None  specified 


Xo  limit. 


Xo  limit. 


Hydraulic       a.nd 
boomage. 


Hydraulic       and 
ijoomaire. 


Hydraulic  and 
facilitate  log- 
drivinir. 


Hydraulic. 


Improve  iiavig^a- 
tion. 


Facilitate       1  o  g- 
drivinsr. 


I  Facilitate       los 
drlviujT. 


Facilitate       ]  o  ^ 
driving".  " 
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ASAI^YSIS  OF 


THE  PRASOHISilS  FOB  THE  OONSTBUOTION  OP  DAMS  BT  THE 
LEGISLATURE— Oontlnued. 

Individual  Grantees. 


Protection 

of 
nmTlc&tion. 


'    Miscellaneous 
I        purposes. 


*£lides    for     lo6:s.   None. 
etc 


Eminent 
domain. 


Reserve 
clause. 


Granted I  Yes. 


Slide     for      lo^»/  None. 


eu^. 


Slides     for    lo^s.    None. 
eio- 


Slides     for    loss.    None, 


Not  srranted . . . 


Not  granted. 


Yes. 


Yes. 


Not  granted ,  Yes 


Glides   to*"     logs^    None, 
etc.  ' 


•^ad€!S     for    lo^,'  Subject    to  mill 
'•.^  dam  act. 


<Klidcs     for    loss,'  Subject   to  mill 


Not  flrranted. 


Glides    for    losrs.    None. 

€tC- 


r-'iidfi     for     Iocs.    None, 
exc  I 


Nooe. 


Granted    as  per 
mill  dam  act. 


Not  grrauted !  Yes. 


None. 


Not  granted. 


slides  for    logs,!  May  collect  toll.    Not  irranted. 
etc  I 

Slides  for    lors.    May  collect  toll.   Not  ipranted. 
etc 

Slides  for    Jo^ J  May  <-oHect  toll. I  Not  granted, 


Yes. 


Yes 


Y»»s. 


•   a    •    ■    •   I 


14 


Flshways. 


No. 


Yes 


Yes. 


Granted   as    peri  Yes 

mill  dam  act.        I 


Not  firranted Yes. . . 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


X  V9  •••   •«■•   •■••    ••••  A.1  Oa 


No. 


No. 


No. 
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ANALYSIS  OP  THE  FRANCHISES  FOR  THE  CONSTRUCTION  OF  DAMS  BY  THE 

LEOI  BLATURE^-CoIj  tinued. 

Individual  Grantees. 


Citation. 


Grantee. 


'85,402    ,  Canute     Ander- 
iHOn. 


'85,  412 


'87,  12 

*87,  41 
'87,68 

'87,70 


Stream, 

Loi'ation, 

County. 


Wood  river.  S. 
E.  qr  of  ».  E.  nr, 
sec.  28,  T.  38  N,  R. 
18  W.  Burnette 
Co. 


U.  M.Wadleifirh.    TMover  river.    N. 

E.qrof  S.  W.  or. 
Sec.  19,  T.25N.,  R. 


Duration  of 
grtLtit. 


No  limit. 


No  limit. 


'87.85 


W.  H.Bradley... 


C.  D.  Hammond, 
et  al. 

Benj.  Helne- 
mann. 


W.  H.  Richards 


10  E.     Marathon 
Co. 

Wisconsin  river. 
Sec.  10,  T.  94.  R.  6 
E.    Lincoln  Co. 


No  limit. 


'87, 113 


'87, 117 


'87,118* 


John  England... 


Tomahawk    riv-   No  limit, 
er. 

Montreal    river.    No  limit. 
Any  Doint  on  riv- 
er.   Iron  Co. 

Biff  Eau  Plelne  No  limit, 
river.     N.    W.  ar 
of  S.  E.  ur.  Sec.  4, 
T.   27    N.,     R.    3. 
Marathon  Co. 


Wm.  Wilson,    et 
al. 


M.  P.  Beebe. 


'87,135 


Wausau  Boom 
Co. 


S.W.Campbell.. 


'87,170      .r.  W.Taylor. 


Tea  river.  On 
Sec.  3,  T.  41  N.,  U. 
6  W.  or  on  Sec.  34, 
T.  42  N.,  H.  6  W. 
sawyer  Co. 

Apple  river.  On 
Sec.  28  or  33,  T.  33 
N.,  R.  16  W.  Polk 
Co. 

Tamarack  creek. 
Dam  add  other- 
wise improve. 
Oneida  Co. 

Wisconsin  river, 
aulhorllvtomain- 
tain  dam  or  other 
improvements  on 
sec..  13,  23  and  26. 
T.  29,  R.  7 E.Mar- 
athon Co, 

Apple  river,  N, 
W.  qr  of  N.  E,  qr, 
sec.  11,  T.  31,  N, 
K.18W.  St.  Croix 
Co, 

Yellow  river.  N. 
W.  «ir  sec.  27  T.  34 
N.  R.  12  W.  Bfirron 
Co. 


No  limit. 


No  limit. 


No  limit 


No  limit. 


Nolimit, 


No  limit. 


Purpose*. 


Hydraulic      and 
flooding. 


Facilitate      1  o  ir 
drivinir. 


Hydraulic,  flood- 
in?  an(>booiiift(rc>. 


Hydraulic    *'and 
other." 

Facilitate      loff 
drlving^. 


None  specified 


Facilitate      1  o 
driving. 


Facilitate      \og 
driving'. 


Facilitate     1  o  sr 
driving. 


Facilitate    log^ 
driving. 


Hydraulic. 


Hydraulic     a  nd 
lx)ottiage. 


•  Amends  c.  45,  71  (authority  to  maintain  booms)  see  also  256.  73;  90,  81  and  204,  83- 


Refokt  of  Wisconsin  Legislative  Committee. 


211 


AXAI^TSia  or  THE  FRAJiXHISKH  FOR  THE  CON813UCTION  OP  DAMfi  BY  THE 

LEGISLATURE— CJontinued. 

IndlvMoal  (irant'Ceii. 


Prot«^'i  Ion 
of 


etc- 


Mis<>oUftnf>oaB 


Eminent 
domain. 


Habje<'t    to  mill'  (iranlnd   as    iht 
damuci.  mill  dam. 


Xone 


-li«i*r& 


•     .    '  . 


for      lOifB, 


Xone. 


for      1«P*-    ^i ay  collect  loll 
for     lo«r».    May  collect  toll, 


Not  4rranted. 


KrstTve 
clause. 


M    TrOa    ■••■••    ■•••    •••• 


Yes 


(iranted I  Ves. 


CJranled '  Yes. 


fur     loiTS,   Sul»jeft   to    mill!  (iranted   as    per   Yes. 
dam  act.  mill  dam  act. 


I 

-^^-<l€f»»     f<-»r     Iosrs».    May  collect  tx>ll.j  Not  granted, 


«.4. 


/  I 

- 1  i  il*-s    for    I'  'tr^-  ■  ^'ay  collect  toll .  1  Ciranted 


.v*:Kie. 


I  ■ 

i  ! 

I  Xone ■  Granted Yes. 


Yes. 


Yes. 


V.t  to  Obstruct/  xone Xot  «rant«<1 No. 

r.avk'atioD. 


v/d«  for     liJiT^'l  ^'o^^   ' 


.  (iranted, 


Yes 


•,.']•■* 


I    i*fil»j<*trt    Uy    mill   (Jranh'd  iwr  mill    ^^^s. 
for     '^•^'^'aam  a***-  /^^imii<-i. 


Fisiiways. 


No. 


No. 


(iranted Yes ,  No. 


'  No. 
No. 

No. 


No. 


No. 


No. 


No. 


No. 


«••••>■        *^  ( /, 
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ANALYSIS  OP  THE  FRANCHISES  FOR  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEGISLATURE—Contiilued. 

Individual  Grantees. 


Citation. 


'8T,i:7 


'87.178 


'87,2G2 


'87,273 


'87,218 


'87,223 


'87,251 


'87.299 


'87,329 


'87,339 


'87,346 


'H7.3»» 


'87.407 


Grantee . 


Frederick   Pat 
terson, 


Samuel    Harrl 
man,  etial. 


Jacob  Leincnku- 
gel. 


Malcolm  Dob le., 


J.  C.  Schneider., 


C.  A.Torlnus. 


Hutrh  B.Mills. 


Jacob  Bye. 


Chas.  Ilenry, 


Stream. 

Location, 

County. 


Duration 
of  grant. 


Trade  river.  W. 
hfofN.  W.  qr,  sec. 
23.  T,  37  N.  K.  18W. 

Blakes  lake,  sec. 
26.  T.  35 R- 10,  Polk 
Co. 

m 

Duncan  creek, 
(city  or  Chippewa 
Falls)  N.  W.  (jr  of 
N.  E.  qr  see.  6.  T. 
28,  R.  8  W.  Chippe- 
wa Co. 

Devil's  creek 


Rice  l)ed  stream 
(fork  of  Apple  riv- 
er) N.  W.  qr  of  N. 
E.  qr,  sec.  6.  T.  34, 
U.  15  W.  Polk  Co. 

Tatojjatic  river, 
sec.  12,  T.  42  \.  R. 
12,  \V.  Washburn 
Co. 

Robinson  creek. 
T.  20,  R.  1,2,3  a  d 
4W.  Jacks»onCo. 

N.    fork  of  Eau 
Claire  river,  sec 
28,  T.  29  N,   R.  W. 
Clark  Co. 

Bear  Creek.(trib. 
of  N.  fork  Flam- 
beau) sees.  I  and  2. 
T.40,  R.4E.  Vilas 
Co. 


I),    n.   Johnson,    Bljj  Rib  river,  be- 
et al.  tween    S.     W.    qr 

sec.  8,  T.  29  N,  li. 
5  R.  and  mouth  of 
Black  creek,  Mar- 
athon Co. 

Tomahawk  river, 
sec  28.  T.  35.  R.  6 
K.  Lincoln  Co. 


No  limit. 


No  limit. 


No  limit 


No  limit. 


15  years. 


20  years, 


No  limit. 


Purposes. 


Hydraulic    and 
boomag-e. 


Ncue>  peel  fled. 


Nones.ccllied. 


Daniel  J.  Arpln, 
et  al. 


.1  n  ni  e  s   Q  u  a  1 1.1  ^<iud  (creek,  dam 


et  aU 


Daniel  C.   Fiiield 


and  nu»rove)from 
mouth   to  >Gt'.   H'». 

T.;is  N,    n.  \  K. 

I'rice  Co. 

Montreal  river, 
W.  branch,  see.  'M^ 
T.  46  N,  U.  2  E. 
Ashland  Co. 


No  limit. 


No  limit. 


No  limit. 


Fncilltate     lotr 
driving. 

Facilitate      logr 
driviui?. 


Hydraulic, 


Facilitate      lotj 
driving^. 

Fa<rillt  ate     1  o  ^ 
driving. 


Facilitate     lu 
diivlngr. 


Facilitate      log^ 
driving. 


No  limit I  Facilitate      losr 

drlvint?. 


No  limit. 


No  limit. 


Facilitate       1  o  tr 
driving. 


Facilitate 
drivlnff. 


lo  ar 


Report  op  Wisconsin  Legislative  Committee.        213 


A.NALTS1S  OP  THE  PRANOHISE8  FOB  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEGISLAIURE— Continued. 

Individual  Grantees. 


Protection 

of 
navi  ration. 


None. 


Miscellaneous 
purxx)ses,   * 


'^lilies   for  Votes 


Not  to  unreason- 
it'S  r>t)stnietnat- 
.xaI  flow. 


*!i<le>  for     lo^, 

ft'. 


!^one. 


None 


Not  to  Interfere 
with  other  dams 
above  and  below. 


May  collect  toll. 


rlr 


'  lcle>  for  logs.    Maj' collect  toll 


»li  es   for  logs. 


Subject  to  c,  146, 
R.  S. 


V).ne A I  May  collect  toll 


*li<lf5  for 

logs. 

»-tr. 

N'"»ne. 

*lid*s 

for 

logs. 

?l'-. 

None . 


None. 


Eminent 
domain. 


Reserve 
clause. 


Granted !  Yes. 


Granted !  Yes. 


Not  granted I  Ves 


Granted. 


Yes. 


Not  granted Yes . 


Granted   as    per   Yes 

mill  dam  act. 


•  •  ■  • 


Not  granted. 


Yes. 


Granted. 


None. 


Sides 

for  logs. 

Nf'no  . 

"lidfs  for 

logs. 

»-»••. 

None. 


None, 


May  collect  toll 


Not  granted, 


Yes. 


Yes . 


•  «  »  « 


(iranted    as    r>er    Yes. 
mill  d  im  act. 


Not  granted Yes. 


FIsbways. 


No. 


No. 


No. 


No. 


No. 


No 


Not  granted Yes No 


No. 


No. 


.    No. 


No. 


No, 


Not  jrranted Yes ,  N". 
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ANALYSIS  OP  THE  FRANCHISKS  FOB  THE  dONSTRDOTION  OP  DAMS  BY  THK 

LEGISLATURE— Continued. 

Individual  Ci  ran  tees. 


Citation. 

'87.434 

'87.438 

'87.444 

'87.448 

'87,449 

'87.512 
'89,270 
Gra  n  t  i  n  jf 
power    of 
o  m  I  n  e  n  I 
domain. 

'87,532 
"37.539 

"87,254 


J.  I).  W.  Heath.. 


D.  J.    Spauldintr, 
etal. 


(Jco.  n.  Hall. 


Grantee. 


C..T.  Akorlind.. 


Chas.  H.  Henry 


Htream, 

Location, 

County. 


S<iulrre!  river,  T. 
39  N.  K.  5  E. 

Black  river,  N. 
hf.  sec.  22,T.2I.  K. 
4  W.  .Jackscn  Co. 

I*eshtiiro  river. 
se<-.  28  or  33,  T.  37, 
R.  15,  Forest  Co. 

Trade  river.  S.  E 
<\v  of  S.  K.  «ir.  sec 
1(>.  T.  37  N,  R.  18 
W.  Burnett  Co. 

Flambeau  liver. 
(N.  fork,)T.42.R.5 
E.  Oneida  Co. 


Leander  Choots,'  Easrl  *  river,  sec. 
eta!.  31.  T.  40.  R.  10  E. 

Oneida  Co. 


'89,:UJ6 


'89.445 
•97,^7 


'89,449 


'89,372 


J.  P.  I'nderwood,    Easrle  river.  S.  hf 
etal.  sec.5.  T..39.  R.llE. 

Samuel  Shaw....    l*esliti»ro      river. 

sees.  25,  3d  or  3i5. 
T.37,  H.  13  E.For- 
est c:o. 

Clam  river.  T. 
1.39  \„  K.  IS  ^V. 
■County. 


W.     J.   Vincent, 
et  al. 


Joel  Richardson,    Beaver     Ri*ook. 

S.  ^V.  i  of  N.  E.  1 
'&  N.  W.  i  of  S.  E. 

i  sec.  5,  T.  33  N., 
lU.  15  VV. 

James  Wrifirht . . .  i  Little     Chief  ri- 

Iver.     T.  41   N..  R. 
7  \V.      Sawyer  Co. 


Herman  Schwan- 
ke.  et  al. 


Henry  J.  Rogers, 
et  al. 


*89.485      John  T.  CosfirrilT. 


Embarrass  river. 
Sees.  13  it  10  T.  26, 
R.  11  E.  Shawano 
Co. 

Fox  River.  Lots 
6&  :.  sec.  24.  S.  (»f 
river,  to  lots  2  it  3, 
sec.  22  N.  of  river. 
T.  21  N..  R.  18  E. 
Outiitramie  Co. 

Little    Bear 

'creek.      S.  W.  1  of 

;S.  E.  1,  nee.  7.    T. 

41,  R.  5  K.   Oneida 

-Co. 


Duration  of 

trrant. 


Purposes. 


No  limit '  Facilitate     lop 

drivinff. 

No  limit j  None  specified. . . 


Xollmlt I  Hydraulic    'and 

iother." 


No  limit. 


No  limit. 


No  limit 


Hydraulic    '*an<l 
otlier." 


Facilitate     lojj 
driving. 


Facilitate     lf>j: 
driving. 


No  limit. 
No  limit. 


Facilitate     lo? 
driving. 

Hydtaulic  "-^m] 
other." 


No  limit ;  Facilitate      log 

Idrivinjr. 


No  limit '  Hydraulic    and 

ibooinatre. 


No  limit. 


Facilitate     lojr 
drivintf. 


No  limit FaciliUte      lo;r 

drlvlnir. 


No  limit. 


Hydraulic 


No  limit 


Facilitate 
drivlnsr. 


lOiT 
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OiALYSIS  OF  THE  FRA24CH18ES  FOB  THE  CONSTRUCTION  OF  DAMS  BY  THE. 

LEGISLAITEE— Continued. 

Individual  Grantees. 


of 
oavifatlon. 


Miscellaneous 
purposes. 


None May  collect  toll. 


Slides  for    loi?9. 


"iiiU's  for     lors, 
Hi-. 

None 


None. 


None. 


None. 


>Udc5    for   log's.    May  collect  toll. 


eto. 


>M\es   for    loirs. 


>li4le«  for    lotTi, 

Not  to  obstruct 
ntviintlon. 


•Glides    for   logji, 

-If. 


*l'dfs  for    lews. 


May  t-ollect  toll, 


May  collect  toll, 


Xone. 


May  collect  toll 


Subject   to    mill 
dam  act. 


Sli«l«,    for    logs. 


fCminent 
domain. 


(>  ran  ted. 


Not  fifranted. 


Granted ,. 


Granted, 


Granted 


(Jrant«d 


Not  firranted, 
Not  granted, 

Granted 


Granted. 


May  collect  toll. I  Not  granted. 


Hi«les    for    low. !  May  collect  toll 


-IHe*    for    lojfs,"  Subject    to  mill 
Kr.  jdam  act. 


Hidp^   for    loiTS. 


May  collect  toll. 


Granted, 


Reserve 

clause. 


Yes 


Yes. 


Yes. 


Yes . 


\  W  ••••  «•••**■  ••f< 


Yes. 


Yes. 
Yes. 


Ye 


Yes. 


Yes. 


I  ■  *  —     *  t  ' 


■  •  ■  ■  •  f 


Granted    as    per    Yos 
mill  dum  act. 


Not. 


Yes. 


Fishways. 


No. 


No. 


No. 


No. 


No. 


No. 


No, 
NO. 

No. 
No. 


. .     No. 


.1  No. 


No. 
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ANALYSIS  OP  THE  FRANCHISES  FOR  THE  OONSTRUOTION  OF  DAMS  BY   THE 

LEGISLATURE— Continued. 

Individual  Grantees. 


Citation. 


*8P,446 


•89,23 


'80,45 


'89.44 


•89.215 
'91.478 
'95,352 


'89,405 


'89,83 


'89.481 


'89,252 


*89,394 


Grantee. 


Wm.  Sauntry., 


Stream, 

Location, 

County. 


John   Nohr,   Sr, 
«t  al. 


Auff.  G.  Schmidt 


Moose  River 
Dam  A  improve. 
Below  where  same 
crosses  E.  line  T. 
45  .\.,  R.  13  W.,  St. 
Croix  river,  dam 
&  Improve  be- 
tween where  same 
crosses  W.  line 
sec.  6.  T.  44,  N.,  K 
11  W.  and  W.  line 
T.  43  N.,  R.  13  W. 
Doufflas  Co. 

Piffeon  river.  S. 
E.  i  of  S.  E.  J,  sec. 
15,  T.  25  N.,  R.  13 
E.    Waupun  Co. 

Red  river.  N.  W. 
4  of  N.  E.  i,  sec.  3, 
T.  27,  R.  14  E. 
Shawano  Co. 


Duration  of 
grant. 


No  limit 


No  limit. 


Charles   &    Au-I  Red  river.     S.  E. 
trust  Kruger.  i  of  8.   W.  J  &  S. 

!W.  iof  S.  E.  i.  sec. 

8,  T.  27,    K.  15  E. 

Shawano  Co. 


Amos  E.   JefTer- 
son,  et  al. 


aoyrs. 


Geo.    W.  Mason, 
ct  al. 


Leroy     Her  rick, 
et  al. 


.John    &    Daniel 
Arpin. 


David  M.  Banja- 
inln. 


John  S.  Owen 


No  limit. 


St.  Croix  river 
Som'e  point  l>e- 
tween  S.  line  of  T 

35,  K.  19  W.  &  N 
line  T.  36  N.,  K.  20 
W.    Polk  Co, 

Skinner  Creek, 
Dam  iS:  improve, 
sees.  9,  15  &  19.  T. 

36,  R.  2  W.     Price 
Co. 


Sauam     creek.'  No  limit. 
N.  W.  1  of  S.  E.  i, 
sec.  28,  T.  40  N..i 
K.  4  E.Oneida  Co.  I 


No  limit 


No  limit 


Tomahawk  river. 
Sec.  21,  T.  36  N.,l 
R.  6  E.  Oneida 
Co. 

Tomahawk  river. 
Pecs.  10  &  15.  T.  39 
N.,  R.  6  E.  Onei- 
da Co. 

White  river. 
Lo  n  g  Lake 
branch.  Dam  & 
Improve  above  E. 
line  sec.  13.  T.  45 
N.  K.  7  W.  Bay- 
Held  Co, 


No  limit. 


No  limit. 


No  limit. 


Purposes. 


Facilitate       1  o  tr 
drivlntr. 


Hydraulic, 


Hydraulic       and 
boom  are. 


Hydraulic       and 
boomatre. 


Improve  navij^a- 
tlou. 


Facilitate 
driving-. 


1  o  jr 


Facilitate        la  ^ 
driving. 


hog  driving:. . . 


Improve  naviipa- 
tion. 


Hydraulic       an«J 
facilitate. 
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LEGISLATDBE-Oontlnued. 

Individual  Gran  tees. 


Protection 

ot 
navliTAtion. 


Slides    for    logs, 
etc. 


Miscellaneous 
pur]x>ses. 


Eminent 
domain. 


May  collect  toll.    Granted. 


^Udes    for    logs. 


*  I  ides   for    logs. 


-Udes    for    loffs. 


None Not  granted. 


Subject  to   mill   Granted. 
dam  act. 


Subject  to   mill 
dam  act. 


Granted    as  per 
mill  dam  act. 


I  ides*   for    logs.    May  collect  toll. 


tio 


'lides   for    Iocs. 


*L<J<?»   for    logs. 


^nd«s   for    logs. 


"•'.i'Jes   for    logs. 


G  ranted. 


May  collect  toll.   Notgrrantcd. 


None Not  firrantod. 


yone. 


Not  granted. 


Ke  serve 
clause. 


Yes. 


Yes. 


Y'es. 


Yes. 


Yes. 


Xone '  Granted. 


*i3d»  for   logs.    None 


^'c. 


Granted. 


Yes. 


Yes. 


Flshways. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 
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ANALYSIS  OF  THE  FRANCHISES  FOR  I^E  OONSTRUCTIQlf  OF  DAMS  BT    ITBLK 

LEGIStATUBE— Continued. 

Indiyiduftl  Orani^es. 


Citation, 


'89,58 


'89,283 


•89.407 


•89,236 
•93.209 


•89,316 


'89,49 

Keixial 

•95,27 


•89,235 
'89,  398 


'91,  UO 
Repealed 

•07,  356 


Ortntee. 


Thoma,s  E.  Nash 


Geo.  A.  Whltlngr, 
et  al. 


Theodore     A. 
Taylor,  et  al. 


Geo.  S.  Blron,  et 
al. 


Frank  Garrison, 
et  al. 


Wm.  Chalmers . 


Stream. 

Location, 

County. 


Duratioh  of 
errant. 


C.  M.  Upham,  et 
al. 


John   Woodlock. 


Wm.   Sauntry. 


Wisconsin  rlTefi 

<2  dams).  T.  21 

N.,  R.  5  E.  Wood 
Co. 

Wisconsin  river. 
Sec.  8.  T.  23  N„  ii. 
8E.    Portage  Co. 

Wisconsin.  Sec. 
rt,  T.  23,  K.  8.  Por- 
tage Co. 

Wisconsin.  Sec. 
34,  T,  33  N.,  R.  6 
E.     Wood  Co. 

Wisconsin  river. 
Hec.  24,  T.  22  N.. 
R.  5  E.    Wood  Co. 


NO  limit... 


No  limit. 


No  limit. 


No  limit. 


Purjposos. 


HrdrauUc 


No  limit. 


Yellow  river.,  No  limit. 
Dams  i  one  at  sec. 
2f7,  T.  39  N..  R.  12 
W.,  Burnett  andi 
Washburn  Co.;| 
One  at  sec.  7,  T.I 
40  N.,  R.  16  W.. 
Burnett  &  Wash- 
burn Cos.  One  at 
sec.  20.  T.a9N..  R. 
14  W.  Burnett  and 
Washburn  Cos. 
One  at  se^.  10,  T. 
36  N.,  U.  13  W. 
Burnett  &  Wash- 
burn Cos. 


Hydraulic 

Hydraulic 


Hydraulic,  fluod- 
Ing,  boom  acre. 


Improve  navi^a- 
'tion. 


Facilitate       1  o  p 
drlvlnir. 


Wolf  river.  Sec. 
25  or  36,  T.  27,  R. 
15  E.  Shawano  Co. 

Little  S  o  m  o 
river  Sec.  37,  T. 
:«  N.  R.  5  E.  Lin- 
I'oln  Co. 


Spruce  fiver 

N.    W.    i  of  S.    E. 
K  sec.  32.  T.  44   N, 
R.    15  W.     Douir- 
lasCo.    One  at  S. 
W.  k  of  N.  W.    *. 
j<ec,  27.  T.  44N,  R., 
15     W.       Douglas 
Co.    One  at  N.  W.i 
iofS.E.i.  Sec.  22,1 
T.  44N.  R.    n  W. 
;  Douglas  Co.    And 
one  al  S.  W.    i  of 
,S.  W.  i.  Sec.  14   T. 
44  N.     n.    15    W. 
I  Douglas  Co.  , 


No  limit. 


No    limit 


I  Hydraulic      *'  & 
other". 


None  specified. 


No  limit. 


FacllitBte      lo>? 
driving. 
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JkJV^VT. 


:e  pranohises  fob  the  oonstbuction  op  dams  ] 

LEGISLATURE— Continued. 
Individual  Granteei. 


n  a.  ^-  l4r»  «  iox»  - 


Mlsrellaneous    ■'        Eminent 
punwseH.        I         domain. 


.Kesierve 
clause. 


-^llKl^^ 

roK- 

^t-.-- 

-licl^S* 

rox- 

*  to. 

'^llfi^H'^ 

ror 

•^-t---. 

-lid«»-» 

ror 

et«- 

-licl**=* 

:f«>«- 

♦  -t  .-- 

-Ii<Jo*« 

ro«- 

*-t--- 

I 

*      M ay  sell  or  least*'  Not  crranted I  Ves. 

{  t.  lie   Tight   to   use  t 


^water     jpower    or 
*-ater. 


Xone. 


-^.  I      None 


I ' 


r\'one 


U  ranted. 


Granted. 


Granted. 


T^oiie 


,    ^^.^^^    i       >f  a V  collect  toll. 
I<j>it5^=»-p^^_jl,j^^,t      to    mill 

J>2a>rri  act  and  Sec. 

IlT77  K.  ?*. 


Granted. 


Granted 


:«]B#i«>S»  <'*-'- 


^O"© 


»^> 


4-T      *- 


=•-    Heli- 


con e  c  t 


Granted 


Not  granted 


(iraiitt^ 


Y03. 


Yes. 


Ves. 


Ves. 
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AkIitTSIS  of  the  franchises  for  the  OONSTRUOnON  OF  DAMS  BY  THE 
^*  legislature— Continued. 

1^  Individual  Grantees. 


CltatlcflF*        Grantees. 


»91,  104 


'91,  lU 

Repealed 

'07,  293 


'91,  140 


'91,  142 


'91,  148 


'91.  140 

Kepc^aled 

'95,    28 


'91,  150 


91.  170 


'91,  175 


'91,  177 


'91.  186 
ReiKjaled 

'99,  177 


'91.  222 


Wm.   Sauntry. 


Wm.   Sauntry, 


C.C.    Van    Deu- 
sen  et  al. 


II.  C.  Payne 


CarlE.  Peterson. 


Wm.  Chalmers.. 


E.  W.  Dierks. 


Joseph 
mann. 


Linde- 


Btream, 
Location, 
County. 


Totnarac  river, 
sec.  6,  T.  42  N,  R. 
15  W.  Burnett 
Co. 

Mooae  river 
3  dams  between 
mouth  and  point 
where  E.  line  of 
T.  45  N,  R.  13  W. 
ci'osses  said  river. 
Doufflas  Co. 

Flambeau  riv- 
er, S.  fork.  Lot  8, 
sec.  6.  T.  39  N.  R 
1  E.    Price  Co. 

Yellow  river, 
Town  of  Babcock, 
T.  21  N,  R.  3  E. 
Wood  Co. 

Trade  r  i  v  e  r. 
sec.  3t).  T.  37,  R.  19 
W.    Burnett    Co. 

Sprlnsr  Brook. 
i».  i  of  y.  W.  1  se<\ 
6,  and  N.  4  of  N. 
W.  i,  sec.  7,  T.  39. 
R.  11  W.  Wash- 
burn Co. 

Oconomowoc 
river.  N.  E.  i  of 
N.  W.  i.  sec.  25,  T. 
9.  R.  18  E.  Wash- 
ing-ton Co. 

Oak  creek.  N. 
W.  i  of  S.  E.  i  and 
N.  E.  i  of  S.  W.  J 
see.  2,  T.  5  N.,  R. 
22  E.  Milwaukee 
Co. 

Red  Wver.  N. 
i.  S.  W.  i  of  S.  E. 
i,  sec.  2,  T.  27,  R. 
14  E.  Shawano  Co. 


Dan       (irahami  Wisconsin  river 
etal.  iSpc.  36.    T.    40  N 

R.  9     E.    Oneida 
\Vo. 

James  Meikljohn   Little  Wolf   riv- 
et al.  ler.    X.W.I  of    S. 

IW.i.  sec.  15,  T.  23 
N.,  R.  13  E.  Wau- 
paca Co. 

P.  Uynes Iron    river   and 

tributaries.  Dam 
and  improve  river 


G.  W.  Uuhn. 


Duration  of 
grrant. 


Purposes. 


NO  limit... 


No  limit 


;  Facilitate      1  o  ir 
'driving. 


Improve   n  a  v- 
icration. 


No  limit. 


No  limit 


30  years. 


No  limit. 


No  limit 


No  limit 


None  specified . 


Hydraulic 


Hydraulic , 


Facilitate      1  o  er 
drivinfir. 


Hydraulic. 


To  create 


No  limit 


Hydraulic      and 
iKX)ma«e. 


No  limit. 


Improve 
nation. 


navl- 


No  limit. 


No  limit 


Hydraulic  mnd 
facilitate  log  driv- 
ing. 


Facilitate      1  o  sr 
drivinff. 
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AXALTSI8  or  THE  PEANOHI8ES  FOR  THE  OONSTBUOTION  OF  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  Grantees. 


Pnotei-tlon 

of 
naviiration. 


Miscellaneous 
purposes. 


Slides  for    lotrs.    May    collect 
etc.  toll 


Slides 
«tc. 


for  lo£rs. 


Slides      for  loir». 


None. 


Xooe. 


Eminent  domain.    Reserve  clause. 


Granted Yes. 


May    col  1  e  c  t    Granted, 
toll.  i 


Yes. 


None. 


None. 


None. 


-llde     for     loirs. 

ttc. 


May  collect  toll. 


None. 


None, 


None. 


None. 


•*llde    for      logs. 

f-Xc. 


Slides     for    Iocs, 


<^llde     fdr      locrs. 

f-X't. 


^^lides     for    loflrs* 

••tr*. 


Subject    to  mill 
d*ai  act. 


None. 


Not    grranted, 


Not  g-ranted 


Yos. 


Yes. 


Granted , 


Yes. 


Granted No. 


Granted    as  per 
dam  act. 


Granted. 


May  collect  toll. 


Not  ?rante 


Yes. 


Yes. 


Yes. 


May  collect  toll. 


Not  granted |  Yes. 


fkshways. 


r: 


No. 


No. 


No. 


No. 


Not  granted Yes No. 


No. 


Not  arranted Yes No. 


No. 


No, 


No" 


No. 


No. 
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ANALYSIS  OF  THE  FRANCHISES  FOB  THE  OONSTRUCTION  OF  DAMS  BY    THK 

LEGISLAITTRE— Continued. 

Individual  Grantees. 


Citation. 

'91,  229 
'91,  238 


Grantees. 


•91,  242 


;  Henry     CoUette 
et  ai. 


Bert  in     Ramsey 
et  al . 


i  Geor*re    Clayton 
et  al. 


Stream, 
L  iration. 
County. 


Duration  of      | 
trrant. 


PunxhM^s. 


'93,  373      A.  Vantr.Ir. 


FMne     river.     \.    No  limit Facilitate 

l)ranrh.    Forest  driving-. 

Co. 


'91,  313 


'91,  395 
'07,  437 


Wm. 
et  al. 


F.    Bailey 


branch.    Forest 
Co 


Eau  Claire  river.    No  limit 
Sec.    7.  T.    27  N., 
U.     10   E.    Mara- 
tiion  Co. 

Shioc     creek.    S     No  limit. 
W.    i  of    N.   E.  1. 
se<-.   25,    T.  25,   R. 
hi     E.      Shawano 
Co. 


Chipi>ewa    river.,  If  not  <'onslruct 


\.  W.  Wliltcomb 
et  ai. 


'91.  396 


'93.  Ill 


Between  Eau 
Claire  and  Chip- 
pewa Falls,  Eau 
Claire  and  Chip- 
pewa Cos. 

Lit  tie  Wolf  river. 
[Near   where    line 
I  crosses,     between 
MM-.  L'3  and    20.  T 
2,'),  K.  12  E.     Wau 
Ipaca  Co. 


James  McC rosso'  Montreal     river, 
et  ai.  |W.     branch      be- 

tween Island  lake 
an<i  N.  line.  Sec. 
27,  T.4i>N..K.  2  E. 


ed  in  3  yi's.  ri»rhts 
<H"ase. 


No  limit. 


M.  C.  Rintr. 


No  limit. 


drlvlnir. 


Hydraulic, 


Hydraulic 


Facilitate 
driving-. 


Hydraulic 


Facilitate 
drivlntr. 


No  limit. 


'93,  221 


'93,  264 


'93,    50 


Black  r  i  v  e  r. 
Any  point  be- 
tween mouth  of 
Onelllscrock  an<l 
railroad  ritrlit  of 
way  acniss  said 
rivrr.    Clark    Co. 


John.\rl)uckie ..    Clam     river.    S. 

E.  i  of  N.  E. 
i.sec.  5.  T.  :C  N., 
H.  14  W.  Burnett 
Co. 


.John  Ar))uckle..    Clam     river.    N.    No  limit. 

W.  i.  sec.  30,  T. 
.3.^  N.,  H.  14  \V. 
Barron  Co. 


No  limit. 


Carl       Klein-    Devil    creok.    E.    No  limit, 
sclunidt.  *  of  N.    E.   i  sec. 

20.  T.   30  N.,   n.    t) 
E.    Lincoln    Co. 


I  o  fl 


Pine  river.    S.    No  limit Facilitate       I  o  tr 


Facilitate 
driving. 


Facilitate 
dirvinjf. 


1  o  g 


1  o  «r 


Hydraulic       aiicl 
boomatre. 


Facilitate      1  o  sr 
drivinsr. 


1  o  c 


lo  K 


*  Alter-»  dps  M'iptioii  of  lo  'atioii. 
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AXALTSIfl  01'  THE  FRANCHI8E8  FOB  THE  OONSTRUOTION  OF  DAtf  8  BY  THE 

LEGISLA  TUBE— Continued. 

Individual  Grantees. 


ProCMtlon 

of 
na^iiratJoD. 


Miscellaneous 
purposes. 


'^lide    for     hvs.    May  collect  toll. 


X'^ne. 


May  collect  toll. 


*IWe    for     logs,    Xone. 


'ii<]e    for     loiffs. 


Sone. 


elc. 


V' etc  materially.  May  collect  toll 
«-  •  -^t  /U4  "t    nariiTft'' 


'VA**    for     lofTS* 


<'<\^    for   Iocs. 


None. 


Eminent  domain.    Reserve  clause,  i  Fishways. 


— —  r  ■ 


Not  ffrantod Yes. 


No. 


Not  srranted '  No No. 


Not  granted Yes No. 


Granted   as    per   Yes. 
mill  dam  act. 


I  No. 


Not  panted No ,  No. 


Not  (rranted. 


May  collect  toll.   Granted 

I 


'lid»-»  for    loss* 


None. 


Not  ((ranted. 


»t<> 


i:*]^    tor  loffs,    May  collect  toll. 


Granted. 


Yes. 


No. 


^  C?!  ••*•••«••••••••■     A^  0« 


Yes. 


Yes. 


Y(»s 


iH  for    loffs.    May  collect  toU.i  Not  erranted 


i*i    for    loirs. 


None- 


Not  granted . 


No. 


No. 


No. 


No. 


No. 
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ANALYSIS  OP  THE  FRANCHISES  POR  THE  CONSTRUCTION  OP  DAMS  BY  THE 

LEQISLAl'URE— Continued. 

Individual  Grantees. 


Citation. 


'93.203 


'93.194 


•95,154 


'93,122 


Grantee. 


Stream, 

Location, 

County. 


Duration 
of  firrant. 


.lamesSpauldinifi  Coraetrlver.  Sec.    No  limit. 

21,  T.  26N„R.llE,| 
also  Sec.  34,  T.  26' 
N..  R,  HE.  Sha- 
[wano  Co.  A  1  sol 
;Sec.  12,  T.  25  N.,  i 
K.  llE.  Waupacal 
Co.  I 


Chas.  W.  Hanson 


Eldee  creek.  Sec.    No  limit. 
19.  T.  31,  R.4  W.j 
Taylor  Co. 


'93  191 

*98,129 

*93.169 

'93.302 
'93,266 

'93.99 


'93,210 
•95,82 


Thomas  Christy.  |  Little  Rice  river. 

W.hf  of  N.  E.  qr. 

;Sec.  23.  T.  36  N 

R.  5  E. 

I 

Frederick      Ma-    Hay  Meadow 
necle.  creek.    S.  E.  cirof 

S.  W.  <ir.  Sm'.  7,  T. 

32  N..  R.8E.  Lin 

coin  Co. 


'93,96 
Repealed. 
'03,155 

'93,198 


'93.265 
'95.172 


N.  ll.Brakam,el 
al. 


Wm.  Sommers , 


Paul  Browne  etal. 


Edward       J. 
Thompson . 

J.N. Catter,  etal 


Geo.    Danielson, 
let  al. 


B.  G.  Chandos.. 


J.  D.  Ross,  et  al. 


Oconto  river 
Lot  1.  Sec.  25.  T.28 
N.,  R.  19  E.  Ocon- 
to Co. 

Pecar  brook.  N. 
E.  qrof  N.  E.  qr, 
Sec.  18,  T.  29,  R.  17 
E.    Oconto  Co. 

Pelican  river. 
Sees.  8,  9  or  16,  T. 
36  N..  R.  9E. 


Sand  river.  Bas'- 
fleld  Co. 

Prairie  river. 
Sec.  1,  T.  31  N..  R. 
6  E.    Lincoln  Co. 

White  river.  N. 
hfof  N.  E.qr,  Sec. 
6,  T.  46N.,  R.4  \\. 
Ashland  Co. 

Wisconsin  river. 
At  Grand  Fiapids. 
Wood  Co. 

Wisconsin  river. 
T.  28  N.  Mara^ 
thon  Co. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 

No  limit. 
No  limit. 


No  limit. 


No  limit. 


No  limit. 


Jas.  Desert.et  al.  I  Wisconsin  river.    No  limit. 

,T.  27  E.,   R.  7  K. 
*  Marathon  Co. 

Jacob   Searls,  eti  Hemlock    creek.l  No  limit, 
al.  Wood  Co. 


Finney,  E.  E....    Blackrlver.T.  26 

N.,  R.  2  W.  Clark 
Co. 


Purposes. 


Facilitatehv 
drlvioy. 


Fa  ell  it  ate  log 
drivinflT. 


F  a  c  1 1  i  t  a  te  losr 
drivlni?. 


Hydraulic 


Hydraulic 


Hydraulic  and 
facilitate  lo$r 
drlvmsr. 


Hydraulic, 
lxx>mafire,  and  fur- 
nlshlni;  e  leclri"* 
WghX. 

Facil  i  tate  lofT 
drlvlnsr. 

Hydraulic  &  fa- 
cilitate lOiT  drlv- 
InfiT. 

Hydraulic  and 
))oomaire. 


Hydraulic  and 
Improvement  of 
uavlfration. 

Hydraulic  &  fa- 
cilitate log  driv- 
iug. 

Hydraulic  &  fa- 
ci 111  ate  lojr  driv- 
Intr. 

To  supply  canal. 


No  limit Hydraulic 
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LMLYSIS  OF  THE  PKANCHISES  FOB  THE  OONSniU<)TION  OP  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  Orantees. 


Protet'tion 

of 
nariiraUoii. 


Miscellaneous 
purposes. 


^lUlts  for    lo^s, 

tr. 


May  collect  toll. 


Eminent 
domain . 


Granted. 


Reserve 
clause. 


Ves. 


Fish  ways. 


No. 


11.  s.  o^/v:en5 


*U.i»-*    for    loir». 


>li<Jf  for'loffs,  etc 


^'iides   for   lOfTs. 
etc. 


May  collect  toll.    Granted   as    per 
Mill  dam  act  ap-  mill  dam  act. 
piles. 

May  collect  toll .    Not  irranted 


None '  Not  granted. 


'I'i*^    for    lc«s.     Mill  dam  act  ap-    Granted    as  per 

plies.  mill  dam  act. 


N'oai* 


Yes. 


Yes. 


No. 


*lnie«,  for  loffs, 

''*■ 

*'i'Fes  for  loc^. 

%i.j»-^  for  U>gi»^ 


None i  Grante<l. 


Yes. . . 


j-j*-*    for    loss. 


May  collect  toll.    Granted 

May  collect  toll.    Notg-ranted 


Mill  dam  act  ap-.  (iranted   as    pei 
^lies.  ^m\\\  dam  act. 


Yes. 
No.. 


Yes. 


No. 


No. 


*       t?0  «••■•••••■■■■«■  A-^    V/« 


No. 


'Sone> Not  trranted .        1  Yes No, 


No. 

No, 
No. 

No. 


i'l^    for    kKP*. -'May  sell  or  lease  Granted Yes... 

.       lur    t^m     j^^iji^  to  use  water 
uow^T  or  water. 

'.;'.«r>   for    loiffs,    Nont- (iranted Yiv»... 


Ni»-s    for    loipi.    None 


\.j{* None 


*!■;»-»   for    loirs. 


15 


None  . 


(•ranted. 


Not  ifranted., . 


Granted. 


Yes. 


No., 


Yes. 


No. 


No. 


No. 


No. 


Yes. 
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ANALYSIS  OP  THE  FRANCHISES  FOR  THE  CONSTRtX^TION  OF  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  Grantees. 


Citation. 

'95,210 
'96,367 


Grantee. 


Sti-eam, 

Location, 

County. 


'96,340 


'96.fl0 


*96,234 


'95.251 


'93. 9i) 


•95,77 


•95,58 


•95.59 


•ftMU 


'95.  134 
•01,  294 


.1.  F.  McMiUen..:  Big  Eau  Pleine, 

T.    29  N..  H.  2  E. 
Marathon  Co. 

Fisher  river.  Sec. 
34.  T.32N..  R.6W. 
Also  Sec.  4.  T.  31 
N.,  R.  6  W.  Chip- 
pewa Co. 

Chippewa  river. 
E.  fork.  Se<\  12, 
T.  42  N..  R.  2  W. 
Ashland  Co. 


Wan-en  Flint,  el 
al. 


G.  L.  Rofirei-s. 


Henry 
et  al. 


Sherry,  I  Turtle  river.  Al 
'any  point  in  Iron 
I  Co. 


Frank  E.  Cook. . . ,  Peshtigo,  middle 

[branch.  Sec.  28, 
and  33,  T.  37,  R.  13 
E.Forest  Co. 

I  N.G.Nelson Lilt  e  Wolf   rlv- 

ler.  Sec.  21.  T.  23, 
U.  13  E.  Waupaca 
Co. 

I).  .1.  Ari)in  et  al.    Hemlock    creek. 

Sees.  17-19  or  20. 
T.  22,  R.4  E.  Wood 
Co. 

L,  M.  Ale.xander    Wisconsin  river. 

Sec.  36.  T.  22  N.,  R. 
j5E.   Wood  Co. 

Chas.  M.  Upham,  Wolf  river.  Sees. 

ilor  13,  T.  27,  R.  15 
I  E.    Shawano  Co. 


Duration 
of  grant. 

No  limit 

Nollmil 

No  limit 

No  limit 

No  limit 

No  limit... 


No  limit. 


'95,  101 
Repealed 

'1*7,  141 


Ole  Johnson 


Ole  Matson 


L.  B.  Ring. 


Abe  Johnson. 


Hay  river.  N.  hf 
of  N.  E.  ur.  Sec. 
20,  T.  33  N.,  R.  13 
W.    Barron  CH). 

Trade  river.  Sec. 
34,  T.  37,  R.  18  W. 
Burnett  Co. 

Black  river  be- 
tween Quarter 
line  E.  and  W. 
through  se<\  22,  T. 
24N,R.  2  W,  and 
qr.  line  E.and  W. 
through  sec. 26,  T. 
24N,R.2  W.Clark 
Co. 

Yellow  river,  one 
in  sec.7.T.  40  N. 
R.  Iti  W.  Burnett 
Co.  One  In  sec.  20. 
T.  39  N,  R.  14  W. 
Burnett  Cg. 


No  limit. 


No  limit. 


20  years. 


No  limit 


No  limit. 


Nolimlt Hydraulic 


Purix>ses. 


Hydraulic  &  fa- 
cilitate log  diiv- 
ing. 

Facilitate  log 
driving*. 


None  specifle<l., 


Hydraulic  &  fa- 
cilitate log  driv- 
ing. 

Hydraulic  "and 
other." 


Hydraulic 


Feed  canal 


Hydraulic      and 
boom  acre. 


Ilydi-aulic     a  nd 
boom  aire. 


Hydraulic. 


Hydraulic     and 
booma«e. 


Facilitate        log 
drlvlngr. 
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ladividual  Grantees. 


Pn>tei"tion 

of 
navifr&tion. 


Mi5><*enaneou-s 
purposes. 


\  rH- None 


N  <•*!• 


Xone 


u-  for  lOifs.ete     N'oiu*  • 


tt 


^    fur    Ioc>.     Maj'  collect  toll. 


-    *»->    for    loifi<. 


None 


.1  .»^    for    loir».     None 


\h»' None* 


Eminent 
domain. 


Reserve 
clause. 


Not  trrantecl..  ..     No 


Not  ffi'aDtecl 


•••■••' 


Not  granted 


Granted !  Ves. 


•■••«» 


Grants  d. 


Yes. 


Notfrrante<l. 


Yes. 


Grantod No. 


•i*  for  kJics,  et4-     M  ay  s   11  <^r  lease 

tlK*    rl*rht    to   use 
water  vower. 


n* 


for  lo»rs.  etc    None 


Not  irranted. 


(■ranted. 


\'es. 


V"s., 


a     ■■••••• 


•-*   for  lotr*. 


M a3'  collect  toll.   Granted    as  perl  Yes. 

mill  dam  act. 


.••', 


r>-    I  Sane 


Not  tf ranted. 


•^   Tor    lofTS*    .Noi't». 


Not  trranted. 


Yes 


VS. 


•  ■   •    »  »  I 


••*-^  f^r    lo»rs. 


May  collect  toll. 


Granted. 


Yes. 


Pish  ways. 


No. 


No. 


Yes. 


No. 


No. 


No. 


No. 


No. 


No. 


No, 


No. 


No. 


No 
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Individual  Grantees. 


Citation. 


'9T.  206 


'97.  207 


'97,  143 


'97,  266 


Grantee. 


J.  F.  Hamilton, 
et  al. 


Sidney  H. Water- 
man. 


W.  G.  Curtis. 


Thos.    Kirby,   ot 
al. 


Stream. 

Location. 

County. 


'97,  145 

'03,  114 

(as      to 

heiirht  of 

dam) 

'97.  240 


'97,  211 
'01,  122 


G.  W.  Volk.ct  al. 


Geo.  Beyer,  et  al. 


Wm.  Fellows 


Bearer  creek, 
sec.  33.  T.  19  N, 
H.  2  £.  Juneau 
Co. 

Cranberry  creek, 
se<'.  15,  T.  38  N, 
K.  15  W.  Burnett 
Co. 

Hay  river,  N.  4 
sec.  18.  T.  35  N. 
tt.  13  W.  Barron 
Co. 

Middle  river, 
sec.  10.  T.  47  N. 
R.  12  W.  or  at  any 
Doint  north  to 
mouth  of  said 
river.  DoufflasCo. 

Oconto  river, 
lots  1  and  3.  sec. 
2iJ,  T.  28  N.  R.  19 
F.  Oconto  Co. 


Oconto  river. 


Duration 
of  ffrant. 


Purix)ses. 


No  limit None  si)ecified 


No  limit '  None  specificMl 


No  limit Hydraulic     a 

maintain  wat< 
'Of  Beaver  Da 
Lake  uniform. 


No  limit. 


No  limit. 


'97,  234    1  M.  H.  Wilcox 


•97.  190 

Keijealed 

•05,  483 

1  W.J.Walsh  etal. 

1 
1 

'99.  134 

James  E.  Rork  . . 

'99.  144 

Frank   W.  Epley 
et  al. 

'99.  172 

F.  W.  Epley 

Rat  river,  S.  E. 
1  of  S.  E.  i,  sec 
25.  T.  36  N,  R.  14 
E.  Forest  Co..  al- 
.so  S.  E.  i  of  N. 
E.  I.  sec.  32,  T. 
36  N.  R.  14  E. 
Forest  Co. 

Sprinsr  brook, 
trib.  of  Gilbert 
Creek,  8.  E.  i  of 
\.  E.  i,  sec.  26, 
T.  28  N.  R.  14  W. 
Dunn  C/O. 

Wls<x)nsin  river, 
lot  7  and  8.  sec. 
.^5,  T.  40  N,  R.  9 
E.  Vilas  Co. 

Elk  creek,  N.  W. 
i  of  N.  E.  J,  sec. 
12,  T.  27  N,  R.  11 
W.  Dunn  Co. 

Apple  river.  8.  E. 
1  of  S.  E.  i,  sec. 
35,  T.  .31  N.  R.  19 
W.  St.  Croix  Co. 

Apple    river,    S. 
W.  1,    sec.  26.  T 
31  N.  R.  19  W.  St. 
Croix  Co. 


No  limit. 


No  limit, 


Facilitate       I 
drlvinir. 


Hydraulic    ai 
boom  aire. 


Hydraulic 


Facilitate 
drivincr. 


No  limit FLscicultun... 


No  limit. 


Hydraulic     t 
,  improvement 
.navliration. 


No  limit HydrauUf 


No  limit. 


No  limit. 


Hydraulic 
1  improvement 
.navifiration. 


Hydraulic 
improvement 
naviiration. 
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Indivldaal  Grantees. 


Pnitectlon 

of 
Bavi^ailon. 


Nee. 


Miscellaneous 
Purposes. 


Xone. 


•]f9k    for    loss. 


Eminent 
domain. 


Not  ffrantdd. 


Subject  to    mil])  Granted. 
dam  act. 


\  *•»• 


.«-!»     for     loir!:*. 


Subject  to    mill 
dam  act. 


May  collect  toll: 
may  sell  water  for 
poorer   and   other 


>-s   for    Iocs. 


Sul>jc)et  to    mill 
dam  act. 


'J^    for    loirs.     Mill  dam  act  ap- 

'  l^   tor 


plies. 


Subject   to   mill 
dam  act. 


\.."i»i 


I*--. 


Xone. 


*  / 


ie<   tor    loss,     Xone 


\. 


R^_. 


None. 


N  c* 


'  •  •  •  »  * 


None. 


•  •  •   •  •  •  t 


^'V.. Sonf^. 


Granted, 


Granted. 


Granted. 


Granted]  as    per 
mill  dam  act. 

Granted 


Not  granted. 


Granted 


Granted. 


Not  granted. 


Reserve 
clause. 


Yes. 


Flshways. 


No. 


-X-  V'9  •••■•••  ••••  •*■«        A^  \/ 


Yes. 


Yes. 


No. 


No. 


Yes. 


No. 


No. 


Yes. 


No. 


No. 


No. 


«  »  ■  «      •  ' 


No. 


No. 


Yes. 


Yes. 


Not  granted. 


Yes. 


No. 


No. 


No, 


.No. 
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LEGISUWTURE— Continued. 

Individual  Grantees. 


Citation. 


'99,  177 


'99,  196 


*99.  209 


'99,  227 


*99,  261 


"09,  320 


'99,  331 


'01,  65 


'01,  185 
'03,220 


Grantee. 


Stream. 
Location, 
County . 


(as  to  loca- 
tion). 


'01,  198 


'01,280 


'01,2G1 


W.     n.     Uatton 
et  al. 


R.    N.     Roberts 
et  al. 


A.  J.    McGilvray 


J.  P.  Ausman 


Hi  c  r  o  n  y  m  u  s 
Zech. 


Abbie        Sherry 
et  a  I. 


Li  ttle  Wolf 
N.  W.lof  S.  W.  i. 
sec.  15.  T  23  N. 
R.  13  E.  Waupa- 
ca Co. 

Waupaca  river, 
lots  124  and  125, 
Waupaca,  Wau- 
paca County. 

Chippewa  river, 
sec.  .30,  or  on  29 
and  30,  T.  30  X. 
U.  7  W. 

Elk  creek  N.  E. 
i  of  S.  W.  i,  see. 
12,  T.  27  N,  R.  11 
W.  Dunn  Co, 


Duration 
offfrant.         > 


Purposes. 


no  limit.  ^. 


'  Hydraulic     an« 
,booma^^ 


no  limit I  Hydraulic. 


no  limit I  Hydraulic. 


no  limit 


Peshtipro     river,  \  no  limit, 
sec.  1,  T.32N,  R. 
18  E.      Marinette 
Co. 


H.  W.  Wrigrht. 


Emil  Thomas 


F.  W.  Epley 


Caspar  E'^aust  . 


A.  P.  Nelson. 


Flambeau,  lots  4 
and  5.  sec.  13,  R. 
I  W.  Price  Co.,  al- 
so lot  6.  sec.  25.  T. 
40  N,  R.  1  W. 
I»rice  Co. 

Manitowish  riv- 
er, sec.  14,  T.  41 
X.  R.  6  E.  Vilas 
Co. 

Prairie  river, 
sec.  12.  T.  32  N. 
R.  7  E.  Lincoln 
Co. 

Apple  river.  S. 
W.  i  of  N.  E.  i. 
sec.  31.  T.  31  N.  R. 
18  W.  St.  Croix 
Co. 

Little  Wolf.  S. 
W.  i  of  f^.  E.  i.  sec. 
8.  T.  22  N.  R.  14  E. 


Wood  river.  S. 
W,  i  of  N.  W.  i. 
sec.  22,  T.38N,  R. 
19  W.  Rurnett  Co. 


Horace   E.  Ilor-    Biir  Plover  river 
ton.  iVillafireofMcDill. 

Portage  Co.    (Le- 
galizes dam  pre- 


vious I  j^ 
structed) 


con- 


no  limit. 


no  limit. 


no  limit. 


Xo  limit. 


Xo  limit. 


25  yrs. 


No  limit. 


Hydraulio. 


Facilitate    dri^ 
infr  lotfs. 


Hydraulio 


Facilitate       1« 
driving. 


Hydraulic     a!l 
boomose. 


Hydraulic  an^ 
improvement  i 
stream. 


Hydraulic    an^ 
l)Ooma4re. 


Hydrau  lie   ad 
flooding-. 


Hydranlie 
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Individual  Grantees. 


Protection 

of 
nari^tlon. 


Slides   for    loirs. 

r-t*". 


Glides    for    loss. 


"•'lidw   for    loff^:3. 

Ac. 


MljKellaneoQs 
Purposes. 


None. 


None. 


None:. 


May  sell  or  lease 
right  to  une  wa- 
ter or  power. 


None. 


"Glides   for    lotrs. 

'rlr. 


■Glides   for    iocs. 


None. 


Mill  dam  act  ap- 
plies. 


slides     for     log    None. 


"'iXfs    for     log]  None. 


None 


None 


''tides   for    hjg», 

etc. 


None 


slides  for   loss.    Mill  dam  act  ap- 
fio.  piles. 


*!We»  for   loss. 


Eminent 
domain. 


Not  granted. 


Granted 


Granted, 


Granted. 


Not  arranted. 


Granted    as   per 
mill  dam  act. 


Reserve 
clause. 


Yes. 


Yes. 


Yes. 


Yes. 


No. 


Yes. 


Granted. 


Not  arranted. 


Not  sranted. 


Yes. 


No. 


Ye.-^ 


Not  crranted Yes. 


Granted    as  per.  Yes 

mill  dam  act.         I 


Majr  sell  or  lease 
ris^ht  to  use  wa- 
ter power. 


Not  g-ranted ,  Yes. 


Pish  ways. 


No. 


No. 


No. 


No. 


No. 


No. 


No. 


Yes. 


Yes. 


No. 


No. 


No. 
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Individual  Grantees. 


Citation. 


'01,264 


'01.292 
'03, 112 


'01,366 


'01.455 


'01,462 


'03,340 


'03,364 


'03,365 


•03.62 
'07,123 
(heiffht     of 
dam,  etc.) 

'03,  145 


Grant4»e. 


W.  IT.  Dick. 


Stream, 

Location, 

County. 


Embarass  river. 
N.E.  lofN.  W.  4, 
aec.  36.  T.  27,  K.  12 
E,  also  N.  W.  4  of 
S.  E.  1,  sec.  7,  T. 
26,  R.  14  E.  Sha- 
wano Co. 


A.  J.  McGllvray.i  Flambeau  river. 

'Sec.  35,  T.  36  N.  U. 
6  W.  Chippewa 
Co. 

Walter   Alexan-;  Trapp river.  Sec. 
der.  (12  and  1.3,  T.  30  N. 

R.  8  E.   Marathon 
Co. 


Chas.    R.   Smith 
et  al. 


Duration 
of  errant. 


Xo  limit. 


Operations    to 
commence  within 
2  years. 


No  limit 


No  Umit. 


Flambeau.  Dam 
or  dams,  one  at 
N.  i,  sec.  30  N.  T. 
35E,  K.  3W.  One 
at  frac.  lot  7  and 
frac.  lot  1.  sec.  2 
T.  34  N,  R.  6  W. 
Chippewa  Co. 

William (iunthcrl  Wisconsin  river.    No  limit, 

IjOI  4.  sec.  4,  T.  13 
N,  R.  6  E.  Sauk 
Co. 

Chippewa.     Sec.    No  limit. 
23and26.  T.  38  N.; 
R.  7   W.    Sawyer' 
Co. 


et  al 


E.  T.  Harm  an. 


Purposes. 


Facilitate     locr 
driving-. 


Hydraulic 


Hydraulic    and 
improve    navisra- 
tion. 


Hydraulic 


John  Woodlock.. 


H.  M.  Seaver ... 


O.   E.    Pederson 
et  al. 


Edward  Bradley 
et  al. 


'03. 153 


a.  D.  .Foneset  al. 


Hydraulic    and 
improve    naviga- 
tion. 


■  Improve  n  a \'lfi:a- 
ition  and  hydrau- 


lic. 


I 


Tomahawk.  S. 
W.  i  sec.  18.  T.  39 
N,  R,  6E.  Vilas 
Co.  I 

Little  Wolf  river.   No  limit 
N.  E.  J.  sec.  34,  T. 
24,  R.  13E. 


No  limit I  Hydraulic. 


•"Improve  na  vibra- 
tion and  hydraii- 
■lic. 


Flambeau  river.. 
Lots  2  and  7.  seel 
18,  T.34N,R.6W.| 
Rusk  Co. 

Wisconsin.  Dam 
or  dams  in  sees.  3 
and  10,  T.  33  N,  R. 
6  E.    Lincoln  Co. 


Wisconsin.  Sees. 
13orl4,  T.30N,  R. 
7  E.  Marathon 
Co. 


No  limit '  Hj-draullc, 


No  limit 


I 

i  Improve  naviira- 

tionand  hydran- 

ilic. 


No  limit 


Improve  naviig-a- 
tion  and  lu'dran- 
llc. 


•  Repeals  time  for  commencement  of  operations,    c.  675.  laws  of  1907. 
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Individual  Grantees. 


Protection 

of 
oaviiratlon. 


!*Iides    for    loss. 
etc. 


Slides    for    loss, 
etc 


Slides    for    loss. 

etc 


Slides    for    logA, 
etg. 


Miscellaneous 
purposes. 


May  collect  toll.. 


May  sell  or  lease 
r\ght  to  use  water 
and  power. 


None 


None 


None 


Slides    for    loers. 


Subject   to  mill 
dam  act. 


None 


Slides   for    loss.    None 
etc. 


Slides   for    loss, 
etc. 


None 


*Hdes    for    loss,;  None 

etc. 


Slides    for    loss. '    May  sell  or  lease 
(tc  surplus  water  or 

-  £x>wer  or  use  same 
•  for  mfs.  business, 
.electric  liffhtln?, 
<^reet  railway 
operating,  etc. 


Slides   for    loss* 


May  use.  sell  or 
lease  power  for 
mfS.*  electric 
Ifstitinc  operat- 
1ns  street  rail- 
ways, etc. 


Eminent 
domain. 


Not  sranted, 


Not  irranted. 


Granted. 


Granted. 


Granted  1777  and 
1777e  R.  S. 


Granted. 


Granted. 


Not  irranted. 


Granted. 


Granted 


Granted. 


Reserve 
clause. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Fish  ways. 


Yes. 


No. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


2:34 


Water  Powers,  Forestry,  Ax\d  Drainaoe. 


ANALYSIS  OF  THE  PRANOHISES  FOB  THE  OONSTEU'OTION  OF  DAMS  BT  THE 
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Individual  Grantees. 


Citation. 


'03,154 


'03.155 


Grantee. 


Stream, 

Ix>catlon, 

County. 


Alexander  Stew-    Wisconsin.   Dam 


art  et  al. 


J.  D.  Ross  et  ai. 


Duration 
of  errant. 


No  limit 


No  limit. 


'03'  156 


C.  J.  Wlnton. 


'03, 172 


David   R.   Davis 
et  al. 


•03,  174 


'03.  181 

Repealed 

•07.31 


'03.209 


'03  21 


A.  P.  Blxly,  et  al, 


Alvln  A.  Xuck. 


Robert  Gregnon, 


I  Daniel   C.  Bald- 
win, et  al. 


'03,223 


•03,231 


•03.  239 


,  Personal    repre 
sentatlvcs  of 
RlcTiard  Schen. 


John  W.  Thomas 


E.  H.  Shepard,  et 
al. 


or  dams,  sees.  19. 
20.  29,  30  and  31.  T. 
33  N,  R.  6  and 
sees.  0,  T.  32  N,  R. 
G  E.    Lincoln  Co. 

Wisconsin  river. 
(Dam  formerly 
owned  and  oper- 
ated by  J.  D.  Rossi 
and  W.C.  silver-' 
thorn)  T.  28  N,  R.. 
7  E.  Marathon  Co.j 

Wisconsin.  Seci.i  No  limit...., 
32  and  33,  T.26N.' 
R.  7  E.    Marathon; 

Co.  I 


Chippewa  river.'  No  limit. 
Dams,  one  at  S.  i. , 
sec.  30,  T.  30  N,  R. 
7  W.  Chippewa! 
Co.  One  allot  1.' 
sec.  29,  T.  30  N.  R.| 
7  W.  Chippewai 
Co.  I 


Apple  river.  Sec.  I  No  limit. 
30,  T.  32  N..  R.  17 
W.  I^lkCo. 


Brule  river.  Sec. 
22,  T.  47  N.,  R.  10 
W.    Douglas  Co. 


Pecar  brook.  N. 
E.  qr  of  N.  E.  qr 
Sec.  18.  r.  29,  R. 
17.  Oconto  Co. 

Red  Cedar  river. 
Sec.  8,  T.  29  N..  R. 
U  W,    Dunn  Cj. 


Copper  river.  N. 
E.  qr  of  S.  \V.  qr  , 
Sec.  4.  T. 31  N.,  R.| 
5  E.    Lincoln  Co. 


No  limit. 


No  limit. 


No  limit 


No  limit. 


Chlpxiewa.    Sees.    No  limit. 
I  and  2,  T.  29  N.. 
R.  8  W.  .Chippewa 
Co. 


WLsconsln.  T.  36 
N..  R.  8  E.  Oneida' 
Co. 


No  limit. 


Purposes. 


Improve  n  a  vibra- 
tion and  hydrau- 
lic. 


Improve  naviga- 
tion and  hydrau- 
lic. 


Improve  navlcra- 
tlon  and  hydrau- 
lic. 


Hydraulic. 


Hydraulic. 


Improve  naviira- 
tlon  and  h^'dranl- 

lo. 


Facilitate      1  o  g 
drivinfir. 


Hydraulic,  Sap> 
plyinir  municipal- 
ities and  their  1q- 
habitants  with 
liffht.  heat  and 
power. 

Facilitate  1  o  e 
driving. 


Hydraulic. . 


Hydraulic  Im- 
provement of 
navigation. 
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A-\1LTSIS  OF  THE  PRANOHI8E8  FOB  THE  O0N8TBUOTI0N  OF  DAMS  BY  THE 

LE6ISLu\TUB£— Continued. 

Individual  Grante«s. 


Pnjtfirtioii 

of 
narl^ation. 


'   Miscellaneous 
puriH)ses. 


EmineDt 
domain. 


^li(l<fs    for    logs.  May  use,  sell  or   Granted. 

"'.>:.  lease    power    for 

mf^..        electric 
Ught\ng.    operat- 
Inir   street     rail- 
ways, etc. 


*  I  tiles    for    logs. 

etc 


vidt'S    for    logs. 


I 

'  May  use.  sell  or   Granted, 
lease    power    for 
mfir..        electric 
lUrlitlnfir,    operat- 
Inir   street     rail- 
ways, etc. 


May  use.  sell  or  Granted, 
lease   power    for 
mfs.«        electric 
Uirhtlnff.    operat- 
Ing    street    rail- 
ways, etc 


Reserve 
clause. 


Yes. 


Yes. 


^iides   for    logs.'  Not  to   interfere  Granted. 
He  with  other  water 

power  owners  on; 

river.  i 

i  I 


Yes. 


'ides  tor     logs.    None. 


Granted . 


r'r. 


"L'lt^   for    loss. 


^Of-fc...-    »• 


May  use,  sell  or  Granted, 
lease  power,  work 
to  be  commenced 
within  4  yrs. 


None. 


Granted. 


•^c 


dfs   for    loss.    May  use.  sell  or  Granted, 
lease  power. 


"iiilf^   for   loirs.    None 


Yes. 


Yes. 


Yes. 


Yes. 


Granted , 


Yes. 


^Hdes  for   loi^,'  None. 

'■'j:. 


Granted, 


'lides  for   logs.   None. 


Granted. 


Yes. 


Yes. 


Fishways. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


No. 
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ANALYSIS  OF  THE  FRANCHISES  FOR  THE  CONSTRUCTION  OF  DAMS  BY  THE 

LEGISLATURE-Continued. 

Individual  Grantees. 


Gilation. 


'08,243 


'03.244 


'03,288 


'03.308 


'03,310 


'03,385 


'01,400 


'06.350 


C.  C.  Sniteman.. 


J.  H.  Palmer. 


A.  C.  Weber. 


Powell  Stack- 
houae. 


Frank  .T.  Kipp. . , 


Stream. 
Location, 
County. 


Duration 
of  srant. 


Black  river.     N. ,  No  limit. 
llnAcityofNeills- 
▼llle.  Clark  Co.     I 


E.  p.  Decker. 


G.  W.  Ilenlka,  et 
al. 


Dick,  W.  H. 


Lonff  Lake  creek. 
(Dam  and  other 
improrements)  T. 
43  and  44  N.,  R.  3 
E.  Iron  Co. 

Red  river.  8ec8. 
21  or  22,  T.  27,  R. 
15  E.  Shawano 
Co. 

Menomonie  riv- 
er. Lot  2  or  3  or 
both.  Sec.  22.  T. 
38,  R.  21  E.  Mar- 
inette Co. 

White  river.  Sec. 
24,  T.  18  N.,  R.  10 
E.  and  Sec.  19.  T. 
18  X..  R.  11  E. 
Waushara  Co. 

Embarrass  river. 
S.  W.  ar  Sec.  5,  T. 
25  N..  R.  15  E. 
Waupaca  County. 
(Dam  built  and 
owned  by  Palmer 
1856,  hereby  vali- 
dated.) 

Kickapoo  river. 
Villas  of  Reeds- 
town.  Vernon  Co. 
(Dam  built  in 
1901.  hereby  vali- 
dated.) 

Eml.)arrass,  two 
dams.  One  at  E. 
hf,  S.  E.  <ir.  Sec. 
32,  T.  28  N.,  R.  13 
E.  Shawano  Co. 
And  one  at  S.  E. 
qr  of  N.  W.  ar. 
sec.  15.  T.  27  N..  R. 
13  E.  Shawano  Ck>. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


Purposes. 


Hydraulic.  (Sup- 
ply hydraulic  and 
electric  power  to 
operate  machin- 
ery,  electric 
plant,  pumping 
work,  electric 
railways.,  etc. 

FaciliUte  1 0  g 
driving. 


Hydraulic  and 
facilitate  locr 
driving. 


Hydraulic. 


Hydraulic. 


Hydraulic. 


Hydraulic. 


Improve  uavl^- 
tion  and  h^drau- 
lic. 


Report  op  Wisconsin  Legislative  Committee.        237 


A5AL78I6  OF  THE  PBANOHISE8  FOB  THE  CONSTBUOTION  OF  DAMS  BY  THE 

LEQISLATUBE—Oontlnued. 

Individual  Orantees. 


Protection 
of 

DftTifatlOO. 


Not  to  retard  loir 


Miscellaneous 
purposes. 


None. 


"^ides   for    loss. 
ttr. 


<*lfdes  for    loffs. 


Hay  collect  toll. 


None. 


Most  (ret  consent    None . 
^      Menomonee 
River  Boom    Ck>. 
'^lidet.    etc.     fbr 

logs. 


N'cfie. 


etc. 


*  tides   for    logrs. 


Work  to  com- 
mence within  4 
yrs. 


None. 


None. 


May  use,  sell  or 
lease  water  or 
power. 


>^ides  for   loffs. 


Eminent  domain. 


Not  granted. 


Reserve  clause. 


Fishways. 


d Yes Yes. 

w,  g.  OWElft 


Granted. 


Granted. 


Not  irranted. 


Granted. 


Granted. 


Not  granted. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Granted. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


*  ChMTgem  for  power  let  or  sold  for  public  or  for  lawful  private  purpose,  to  be 
r^^sooable.  Arbitrators  to  fix  price  in  case  of  disagreement.  Kefusal  on  part  of 
o^oer  of  power  to  submit  Question  of  reasonable  price  or  to  furnish  at  price  iixed 
bx  wttftratois.  if  power  not  needed  for  other  use.  forfeits  charter.  Refusal  on  part 
of  leasee  to  accept  award  of  arbitrators,  cancels  lease.  Suspension  of  operation,  pur- 
"^^lut  to  any  a^Teement  in  violation  of  Wis.  or  U.  S.  law  forfeits  charter.  Act  be- 
-^ODws  operatiTe  only  opon  written  acceptance  of  conditions  hereof  beinir  filed  with 
Mcretaiyof  state.  After  completion  of  dam  operations  must  not  cease  for  more 
ttiMi  two  years. 
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ANALYSIS  OF  THE  FRANCHISES  FOB  THE  CONSTRUCTION  OF  DAMS  RT  THE 

LEGISLATURE— Continued. 

Individual  Grantees. 


Citation. 


Grantee. 


'03,363 
*0&,  290 


'06,388 


E.   G.    Boynton, 
let  al. 


W.  E.   Brown,  et 
al. 


'05,399 


'06,400 
'Or,  361* 


'05.401 


*06.4O7 


'05,409 
Repealed. 
'07.243 


;  Stephen   Steven- 
son. 


Chas.  A.  Gesell, 


P.  M.  Parker,  et 
al. 


D.  E.  Dawjwn,  et 
al.  • 


JohnT.  Casgrlff. 


'06,410      J.  B.Mathews. 


'06,411 


'06,415 
'07,369 
(Adds  to 
pu  r pose 
ex  tends 
time  to 
construct. ) 

•05,457 


'06,397 


G.  E.  Newman 


E.  W.  Hopkins... 


E.    H.     Van  Os- 
trand  et  al. 


.Tohn      S.      Van 
Nortwick  et  al. 


Stream, 

Location, 

County. 


Black  river.  Sec. 
3,  T.  22  N..  R.  3  W. 
Jackson  Co. 

Pellc in  river.  S. 
hf  of  S.  E.  (ir.  Sec. 
4orN.  hf  of  N.E. 
ar,  Sec.  9,  T.  36  N.. 
R.  10  E.  Oneida 
Co. 

La  Crosse  river. 
S.  W.  qr.  Sec.  33, 
T.  17  N.,  R.  8  W. 
LaCrosse  Co. 

Flaml)eau.  W.  hf 
Sec.  4.  T.  41N.,  R. 
2E.  Iron  Co. 

Red  Cedar  river. 
E.  hfof  N.  E.  qr. 
Sec32,  T.35N.,  R. 
11  W.    Barron  Co. 

Wisconsin.  Ix>t8 
3  and  5.  Sees.  10 
and  20.  T.  31  N..  R. 
7  E.  Lincoln  Co. 

Jump  river.  Sec. 
2»?.  T.  33.  R.  5  W. 
Gates  Co. 


White  river. 
Sec.  1,  T.  46  N.,  R. 
5,  W. 


Duration 
of  grant. 


No  limit. 


No  limit 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit, 


No  limit. 


Main  creek.   Sec.i  No  limit 
31,  T.  34  N.,   R.  5 
W.    Gates  Co.       ' 


Pine  river.  Sec. 
28,  T.  30  N..  R.  18 
E.    Florence  Co. 


Wolf  river.  E. 
hf  of  S.  W.  qr  Sec. 
10,  T.  31  N.,  R.  14 
K.    Langlade  Co. 


Fox  river.  Low- 
er rapids  city  of 
Kaukauna.  Out- 
agamie Co. 


No  limit. 


No  limit. 


No  limit. 


Purposes. 


Improve  naviga- 
tion and  hydrau- 
lic. 

Improve  naviga- 
tion and  hj'drau- 
lic. 


Hydraulic. 


Improve  naviiira- 
tion  and  hydrau- 
lic. 

Improve  navi^fa- 
tiou  and  hydrau- 
lic. 


Improve  naviga- 
tion and  hydrau- 
lic. 


Improve  naviga- 
tion and  hydrau- 
lic. 


Improve  naviga- 
tion &  h^-drauUi\ 


Improve  naviira- 
tion    •&  other." 


Improve  navifra- 
tion  &  hydraull<* 


Improve  navljra 
tlon  &,  l\ydraulic 


Hydraulic. 


•Transferred  to  State  Land  and  Power  Co.    Tim  e  extended  2  years. 
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AXALTSIS  OP  THE  PBANCHISES  FOR  THE  CONSTEUCTION  OP  DAMS  BY  THE 

IrEOISI/ATURE— Continued. 

Individual  Grantees. 


Protfrtion 

of 
navigation. 


Slides  for  logs, 
etc 


r^Udes  for  logs. 
etc. 


Miscellaneous 
pun)Oses: 


Xooe. 


.^Ildes   for   logs, 
etc. 


None. 


Sec.  350.  '05.  to  be 
constructed  with- 
in 4  yrs. 


Sec.  350,  *05,  to  be 
constmcted  with- 
in 4  yrs. 


Sec.  350,  *()5.  To  be 
constructed  with- 
in 6  years. 

Sec.  350, 06.  To  be 
constructed  with- 
in 4  yrs. 


Sec.  350. '05.  To  be 
constructed  with- 
in 4  years. 


Sec.  350,  '05. 
Grant  to  W.  H. 
Diclc.  To  be  con- 
structed within  4 
years. 

Sec.  350,  '05. 
Grant  to  W.  H. 
Dick.  To  be  con- 
structed within  4 
yrs. 


T^lides  for    Iocs.    Sec.      350.      '05. 

etc  Grant   to   W.   H. 

DlcIc  To  be  con- 
structed within  4 
yrs. 


Slides    for    lofiTS, 
etc. 


"Glides    for    logs. 

etc. 


None . 


Slides    for    lo^.    Sec.     350,^^  '06. 

tu:  !  Grant  to    W.  H. 

Dick.  To  be  con- 
Istructed  within  6 
yrs. 


Slides  for    logs, 
«-tc. 


None 


Sec.  350.  '05. 
Grant  to  W.  U. 
Dick.  To  be  con- 
structed within  4 
yrs. 


Sec.  350.  '05. 
Grant  to  W.  H. 
Dick.  To  be  con- 
srmcted  within  4 
yrs. 

♦«ee  note  on  xwecedlxv  Pve. 


Eminent 
domain . 


Kaserve 

clause. 


Granted. 


Granted 


Not  irranted. 


Granted. 


Granted , 


Granted. 


Granted. 


Ves. 


Yes. 


•  •  ■  •  I 


Ves. 


Yes. 


Yes. 


Yes. 


Yes. 


Granted Yes. 


Granted. 


Granted., 


Granted. 


Granted. 


Yes. 


Yes. 


Yes. 


Yes. 


Fish  ways. 


Yes. 


Yes. 


Yes. 


Yfs. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes, 
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ANALYSIS  05  THE  FRANCHISES  FOB  THE  OONSTBUCTION  OF  DAMS  Q^  THE 

LEGISIrAfTUBE— Continued. 

Individual  Grantees. 


Citation. 


'07.318 


'05,485 


'07,380 


•07.  158 


'07.286 


'08,  416 


'07,284 


'07.404 


'07,409 


'07.489 


'07,  514 


'07.384 


Grantee. 


E.  T.  Harmon  et 
al. 


«Wm.  C.  Zachon. 


Chas.  R.  Smith.. 


Arthur   Van 
Order. 


•Jacob  S  vet  Ilk  et 
al. 


F.  M.  Moffat  et  al 


Stream. 

Location, 

County. 


Wisconsin  river. 
Sec.  30.  T.33N.,  K, 
t)  E.    Lincoln. 


Oconto  river. 
Lots  1  &  8,  Sec.  33, 
T.  28  X.,  R.  18  E. 
Oconto  Co. 


Chippewa.  N.  E. 
qr  Sec.23.  T.  36  N.. 
R.7  W.    Rusk  Co. 


Biff  Plover.  N. 
E.  ar  of  S.  E.  qr 
Sec.  1,  T.24N.,  R. 
8   E.    Portage  Co. 

Yellow  river.    8. 
E.  ar  of  N.  E.  qr 
Sec.  31,  T.  29.  R.  6 
W.    Chippewa  Co. 


Duration 
of  irrant. 


No  limU. 


No  limit. 


No  limit. 


No  limit. 


Little    Wolf.     S 
E.  qr  of  S.  W.  qr 
vSec.  22,  T.25N..  R. 
12     E.     Waupaca 
Co. 


John  C,  Younff. .    Jump  river.    Sec 

34,  T.  33  N.,    R.  5 
W.    Rusk  Co. 


Edward     P. 
Sherry. 


Max  Sells 


R.  C.  Schultz. 


C.  V.  Stout  et  al 


Wolf  river.  S.hf 
of  S.  hf  Sec.  25,  T. 
31  N.,  R.  14  E. 
Lansrlade  Co. 

Menominee  river 
Sec.  2  or  1?.  T.  39. 
R.  19  E.  Florence 
Co. 

Trout  creek.  S. 
W.  qr  of  S.  W.  qr 
Sec.  14,  T.  41  N.,  R. 
0  E.    Vilas  Co. 

Silver  creek.  Sec 
12,  T.33N..R.  1  E. 
Taylor  Co. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


James  J.    Pont-!  Brule  river, 
brland.  iSecs.9.  10&14&  IJi. 

T.  40  N..  R.  18  E. 

Florence  Co. 


No  limit. 


No  limit. 


No  limit. 


Purix>ses. 


Improve  naviga- 
tion hydraulic. 


Improve  naviga- 
tion &  hydraulic. 


Improve  navifira- 
tion  &  hydraulic. 


Hydraulic 


Hydraulic. 


Improve  navisra- 
tion  &  hydraulic. 


Improve  navicra- 
tlon  &  hydraulic. 


Hydraulic. 


Hydraulic. 


Hydraulic. 


Improve  navitra** 
tlon  &  hydraulic. 


Hydraulic. 
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iZULLTSIB  09  THS  FSAN0HI8ES  FOB  THE  CONSTRUCTION  OF  DAMS  BY  THE 

LEGISLATURE— Continued. 

Indlvidaal  Grantees. 


Protection 

of 
navlsmtion. 


<lides    for    Iocs, 
etc 


?^1f<ie3    for   Iocs, 
et.r- 


Siicles     for    loffs, 
etc. 


^ides    for    logs, 
etc. 


Slides    for    loss. 


StSdes    for     logs. 


Slides   for     loirs, 
etc 


Miscellaneous 
purposes. 


Sec.  350,  '0&. 
Grant  to  W.  H. 
Dick.  To  be  con- 
structed within  4 
yrs. 

Sec.  350.  '06. 
Grant  to  W.  H. 
Dick.  To  be  con- 
structed within  4 
yrs. 

Sec.  360.  *0&. 
Grant  to  W.  H. 
Dick.  To  be  con- 
structed within  4 
yrs. 

None 


Sec.  350,  '05.  W. 
H.  Dick.  Con- 
struction to  be 
commenced  with- 
in 2  yrs. 

Sec.350,*05.  Ck>n- 
Btruction  to  be 
commenced  with- 
in 4  yrs. 


Sec.  350,  '06.    W 
H.     Dick.     Con- 
struction   to    be 
conmenced  with- 
in 4  yrs. 

Sec.  350,  '05. 
Construction  to 
be  commenced 
within  4  yrs. 


Eminent 
domain. 


Granted. 


Granted. 


Granted. 


Granted. 


Not  err  an  ted. 


Granted. 


Granted. 


?lkies    for   lofr»,\  Sec. 350, '05.  Con- 


etc 


.«lkles  for 


jstruction  to  be 
c*oinmenced  with- 
in 4  yrs. 


Granted. 


Granted. 


Sec.  350. '06.  Con-I  Granted, 
/struction     to    be, 
[commenced  with- 
in 4  yrs. 


iw—    #w«'     intfsJ  See.  350,  06.  Con- 
fides  for    '««^'Lt ruction    to    be 

Iconanience4  with- 
in 4  yrs. 


Granted. 


.«Udes    for 


None. 


Not  srranted, 


Reserve 
clause. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes 


Fish-ways^ 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


16 


242 


Water  Powers,  Forestry,  and  Drainage. 


ANALYSIS  OP  THE  FRANCHISES  FOR  THE  CONSTRUCTION  OF  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  Grantees. 


Citation. 


'07,  381 


W.449 


Grantee. 


Wells  M.  Rucvles 
etal. 


Soren  C.  Frost... 


*07,  285    j  JohnC.  Youngr. 


'07,1333 


Stream. 

Location, 

County. 


Duration 
of  irrant. 


I- 


'07.  18P 


'07,  383 


'07.  591 


'07,  329 


•07,  336 
'09.  361 
(Provide 
bridfire.) 


'07,  405 


'07,  549 


Bad  river.  Sec. 
30,  T.  45  N.,  R.  2 
W.     Ashland  Co 


Oconto  river.  N. 
ar  of  {^.  W.  qr  Sec. 
10.  T.  31  N.,  K.  16 
E.    Oconto  Co. 

Jump  river,    W 
hf  of  N.  E.  qr  Sec 
25,  T.  83    N.,  R.  5 
W.    Rusk  Co. 


I  A.  P.  Christian-   Neenah  c  r  e  e  Ic. 

son.  Lot  5,  Sec.  9,  T.  13 

N.,  R.  9  E.  Co- 
lumbia Co. 

J.  S.  Trlppet  al..    Wisconain.     Sec. 

25,  T.  10.  R.  6  E. 
Sauk&  Columbia 
Cos. 


Chas.  E.  Collins, 
Jr. 


Franklin  J.Wood 


Peshti^  river, 
lots  1,  2,  3  and  4, 
sec.  15,  T.  32N,  R. 
19  E.  Marinette 
Co. 

Chipi>ewa  river, 
sec.  »5,  T.  37N.,  R. 
7  W.,  Sawyer  Co. 


No  limit 


No  limit. 


No  limit. 


No  limit. 


No  limit. 


No  limit 


Wausau  Lumben  Big"     Rib    river, 
Co.  ,  flooding-  dams, 

;sec  30,  T.  31  N,  R. 
4E,  Lincoln  Co., 
land  sec.  28,  T.  3i 
N,  R.  3E..  Taylor 
'Co. 
I 

Wis.  Valley  Im-'  Tributaries      of 
provement  Co.        Wisconsin,   north 

lof  the  south  line, 

I JL.  <n  J^ . 


Crivltz    Pulp    & 
Paper  Co. 


Watertown  Gas 
&  E  lee  trie  Co. 
(Successors  o  f 
Calvin  and  Jos. 
Benton,  p.  .37, 
1844.) 


07.  626      John  ArpinLbr. 
Co. 


Peshtigo  river, 
sec.  24,  T.  32  N., 
K.  19E.  Marinette 
Co. 

Rock  river.  W.  i 
sec.  3.  T.  8,  R.  15, 
JefTersou  Co. 


No  limit 


No  limit 


No  limit 


Chippewa,  sec. 
10,  T.  37  N.,  R.  7 
W.    Sawyer  Co. 


No  limit 


No  limit 


No  limit 


Purpose^, 


Hydraulic. 


Hydraulic. 


Improve  navij^a- 
tion  &  hydraulic. 


Hydraulic. 


Improve  navi^a. 
tion  &  hydraulic. 


Hydraulic 


Improve  naviga- 
tion and  hydrau- 
lic. 


Facilitate     log 
drivinir. 


Improve  n avia- 
tion of  Wis.  and 
Tomahawk  rivers 
by  system  of 
reser.  • 

Improve  oavitra- 
tion  and  hydraa* 
lie 


Hydraulic, 


Improve  navU»- 
tion  and  hydrau- 
lic 
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ANALYSIS  OF  THE  FRANCHISES  FOB  THE  CONSTRUCTION  OF  DAMS  BY  THE 

LEGISLATURE— Continued. 

Individual  Grantees. 


Protect  ion 

of 
navigation 


Miscellaneous 
purposes. 


None Sec.35O.*06.  Con- 
struction to  be 
commenced  with- 
'in  4  yrs. 


None. 


Slides     for   logs. 

irtC. 


Free  l)oat  passaflre 


Slides    for    logs. 


Sec.350.*05.  Con- 
struction to  be 
commenced  with- 
in 4  yrs. 

Sec.  350,  '06.  W. 
H.  Dick.  Con- 
struction to  com- 
mence within  4  yrt 


None. 


Eminent 
domain. 


Granted, 


Granted Yes 


Reserve 
clause. 


Yes. 


Granted. 


Granted    as  per 
mill  dam  act. 


Yes. 


Yes. 


Sec.  350.  *06.  W. 
H.  Dick.  Con- 
struction to  com- 
mence within  4 
yrs. 

Slides     for    loirs,    Sec.  350, '05.  Con- 
etc.  structionto  com- 

mence   within    4 
•years. 


<Hdes    for    loirs.    Sec.  350,  '06.  Must 
Ho.  berin  work  with- 

in 2  years. 


None. 


^^lideii    for    loiss, 

etc. 


None. 


Granted. 


Granted. 


(iranled. 


Not  granted, 


Yes. 


Yes. 


Yes. 


Yes. 


Slides    for    lo^. 
etc. 


Slides    for    loirs, 
tic. 


Slides    for    Iocs, 
etc. 


May  collect  toll,    ('ranted 
take    over     all 
dams,   etc.     Ex- 
ceptions stated. 


See  sec.  350,  '05.    Granted. 
Construction     toi 
commence  within 
4  years. 

See  se<\  380,  *05.   (i ranted. 
Approval  of  city 
of  Watertowni 
prereriuisite. 


Yes. 


!  Yes. 


See  sec.  350,  '05.    Granted 
Work  to  be  com- 
menced within  2 
years. 


Yes. 


Yes. 


Fish  ways 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes, 


Yes. 


Yes. 
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ANALYSIS  07  THE  FRANCHISES  FOR  THE  CONSTRUCTION  OF  DAMS  BY  THE 

IrEGISLATrURE— Continued. 


Individual  Grantees. 

Protection 

of 
N&Tlg-atlOD. 

Miscellaneous 
purposes. 

Eminent 
domain. 

1 

Reserve 
clause. 

Fish  ways. 

Slides   for  loffs. 

i>ee  sec  aso.  *06. 

(Reason  able 
price  avestlon  to 
be  decided  by  a 
Jury  in  circuit 
court.)      Instead 
of  by  arbitrators 
as  in  sec.  7.  ch.  350 
laws  of  100b. 

Granted 

Yes 

Ves. 

etc. 
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AXAhYSlS  OF  THE   FRANCHISES  POB  THE  OONSTBUOTION  OF  DAMS  BT  THE 

L£OISLAa?UBE-€oiitinued. 

Individ  o&l  Grantees. 


Citation. 


Orantee. 


Stream, 

'Location, 

Ck>unty. 


'or.  644    I  Beans   Eddy 
'Power  Co. 


Wisconsin,  sees. 
6,  7  and  8,  T.  26  N. 
R.  7  E.  Mara- 
thon Co. 


Duration 
of  rrant. 


No  limit 


Purposes. 


Improve  naviipa- 
tion  and  liydrau- 
lie. 
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EXHIBIT  4. 

SUMMARY  OF  ANALYSIS  OF  THE  FRANCHISES  FOR  THE  CONSTRUCTION  OF 

DAMS  BY  THE  LEGISLATURE  iTF  WISCONSIN. 

FlfiTure  1. 


Period. 

Total 
trranted. 

•Improve 
naviiration. 
Facilitate  losr 

driving. 
Improve*    navi- 
gation and  facili- 
tate lofir  driving:. 

Hy- 
draulic. 

Improve 
naviga- 
tion and 
liydraulic. 

1 

FacilitaU' 
lotr  driving 

and 
hydraulic. 

*Otlier. 

'36-'40 

5 

58 
106 

50 
101 
181 

77 

88 

5 
49 
66 
15 
20 
22 
20 
30 

• 

'40- '50 
•50-'60 
'60-'70 

3 
14 
2^ 
03 
107 
25 
9 

■  •■«  ••••  •••• 

4 

3 

t 
1 

1 
6 

21 

'70-'80 

11                     7 

'80-'90 

40 
17 

♦ 

12 

'90-1900 
1900u'09+ 

5 

40 

10 
5 

Totals 

665 

244 

227 

52 

79 

63 

Figure  1— Slidws,  in  ten  year  periods,  tlie  total  number  of  priviletres  granted  to  erect 
dams  and  the  purpose  or  purposes  for  whicii  sucli  dams  were  to  be  oix»oted, 

•Combined  as  being  for  the  purpose  to  improve  navigation. 

+No  privileges  were  granted  in  the  year  1909. 

^^Includes  grants  to  erect  dams  to  feed  canals,  for  pisciculture,  to  create  i.K>nds.  to 
flow  cranberry  marslies,  for  the  "public  good",  for  general  municipal  purpos<*s. 
and  include  44  grant.s  in  which  no  purpose  is  specified— the  context  being  in- 
definite no  purpose  is  given. 
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EXHIBIT  6. 

ANALYSIS  OP  THE  FRANCHLSES  FOR  THE  CONaTRDCTION  OI 

THE  LEGISLATURE  OF  WISCONSIN. 

FiflTure  3. 


i>«*«/^"                 Totals 
Period.     ..    '  'Granted. 

• 

Eminent 
domain. 

Reserve 
Clause. 

Limitation 

*36-'40 

5 

58 
105 

50 
101 
181 

o 

m 

43 
42 

32 
65 
45 
73 

5 
43 
20 

•  ■ 

2 

110 

00 

85 

•  • 

1 
5 

21 

o 

1 

1 

1 

'40-'50 

a 

*50-'60 

'eo-70 

^ 

70-*80 

'80-'90 

*90-1900 

1900-*09 

77 

88 

Totals 

065 

326 

325 

31 

_ 

FiiTure  3— Shows  in  10  year  periods,  the  total  numljer  of  prlvileffos  ffrant 
number  of  flrrants  in  which  theriffhtof  eminent  domain  was  granted.  tJ 
clause  was  inserted,  a  time  limit  is  found  and  in  which  fish  ways  are  pro  v  Id 
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EXHIBIT  7. 


TABI^K^^    l^rTUNIRIIED  BY  THE  U.  S.  ENGINEER'S 

OFFICE,  OSHKOSH,  WIS., 


TO  THE 


IjEGISLATIVE  COMMITTEE 


ON 


\Sr.VTER    POWERS,  FORESTRY  AND  DRAINAGE. 


1     Water  Powers  on  Lower  Fox  River,  Wisconsin. 
2.   Kox  River  and  Wisconsin  Improvement — ^Wisconsin. 
X    Statement  Concerning  Water  Power  at  Existing  Government 
Dams — Pox  River,  Wis. 
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**  EXHIBIT  9" 

THE  SLIDING  SCALE  OP  RETURNS  TO  PUBLIC 

UTILITIES 

In  its  application  to  the  commodity  or  service  supply  by 
public  utilities  the  sliding  scale  system  works  as  follows: 

Starting  with  a  fixed  normal  rate  of  return  upon  capital 
and  a  fixed  normal  rate  of  charge  for  the  service  rendered, 
dividends  are  allowed  to  increase  in  a  fixed  ratio  to  the  reduc- 
tion in  rates  and  vice  versa. 

A  noted  authority  in  England  defined  the  sliding  scale  thus: 
'  ^  A  standard  selling  price  for  the  gas  and  a  standard  rate 
of  dividend  being  given,  it  is  provided  that  for  every  penny 
of  a  reduction  in  the  price  of  gas  below  the. standard,  the 
company  are  empowered  to  pay  14  per  cent,  above  the  stand- 
ard dividend,  or  1  per  cent,  for  a  reduction  of  4d.,  and  vice 
versa  if  the  selling  price  of  the  gas  is  raised."  Minority 
report  Mass.  Special  Committee  to  consider  the  London 
sliding  scale  of  prices  and  dividends  as  applied  to  gas  com- 
panies, p.  57.* 

Theory  op  the  Sliding  Scale  System. 

**The  theorj"  of  the  sliding  scale  is  that  it  will  substitute 
a  sort  of  partnership  or  co-operative  relation  between  the 
corporations  and  their  customers  in  place  of  the  present 
antagtmism  growing  out  of  the  desire  of  the  public  to 
secure  both  reductions  in  rates  and  limitations  in  divi- 
dends without  reference  to  the  effect  of  either  upon  the 
other.  The  objection  to  high  or  exorbitant  dividends,  rests, 
presumably,  upon  the  proposition  that  they  necessarily 
involve  high  or  exorbitant  rates.     If  this  relation  between 


*  The  minority  report  of  this  Committee  was  accepted  and  Its  reoom* 
mendations  were  shaped  into  law. — See  Ch.  422  Mass.  Laws,  1906. 
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the  two  can  be  changed,  presumably  the  antagonism  re- 
ferred to  can  be  eliminated.  If  every  increase  of  return 
upon  investment  is  accompanied  with  a  corresponding 
reduction  in  rates,  no  legitimate  objection  to  such  increase 
remains.  The  so-called  London  sliding  scale  aims  to  secure 
these  results.  In  its  application  to  the  gas  business  of 
England  it  has  met  with  a  large  measure  of  success  in  that 
respect. '^  Report  of  substitute  committee  on  I^ondon  slid- 
ing scale  as  applied  to  Electricity.  Report  of  committee 
on  public  policy,  Jime  1907,  p.  31. 

Origin-  \2^  Progress  op  the  Sliding  Scale  System. 

The  germ  of  the  sliding  scale  of  returns  to  public  utilities 
is  found  in  the  proposed  Sheffield  (Eng.)  Gas  Act  of  1855. 
Ai'cording  to  this  act  dividends  to  the  stockholders  might  be 
in<*reased  to  a  certain  maximum  rate  if  accompanied  by  certain 
i»reseribed  reductions  in  price.  Between  the  years  1855  and 
1S75,  although  there  w^as  considerable  agitation  on  the  part  of 
the  consumers  to  have  gas  companies  generally  adopted  the 
•sliding  scale  system,  there  was  no  legislation  along  this  line. 
This  was  due  to  the  strenuous  objections  raised  by  the  com- 
fjanies  to  the  system.*  The  adoption  of  the  system  in  England 
:-  optional  with  the  companies.  However,  after  the  year  1875 
there  was  a  marked  change  of  sentiment  on  the  part  of  the 
'•>mpanies  and  the  adoption  of  the  sliding  scale  became  quite 
et^neral.  By  the  year  1880  there  were  51  gas  companies  operat- 
ing under  one  form  or  another  of  the  system.  Since  1875  the 
s>-8t^m  has  been  extended  to  211  companies  out  of  437  scattered 
Throughout  Great  Britain  and  Ireland.  At  the  beginning  of  the 
year  1904,  39  per  cent,  of  all  gas  companies  had  adopted  the 
•sliding  scale  and  these  companies  w^ere  selling  68  per  cent,  of 
the  total  amount  of  gas  sold  in  the  British  Isles.     (W.  H.  Gardi- 


•ITost  of  the  companies  objected  to  any  kind  of  a  sliding  scale* 
mainly  ob  tbe  ground  that  such  a  system  would  not,  in  the  nature  of 
things,  be  permanent,  and  that  the  public  would  not  be  content  to  see 
the  companies  earn  more  than  10  per  cent,  (the  maximum  return 
a' lowed  gas  companies  on  their  investment)  even  if  the  additional  divi- 
i^mds  were  accompanied  by  a  proportionate  reduction  in  prices.  Some 
of  them  were  very  strong  in  their  opposition  to  the*  sliding  scale,  one 
'f  the  directors  of  the  Imperial  Company  going  so  far  as  to  charac- 
'f'Tize  the  proposal  as  "ridiculous,"  "dishonest /'  and  "unfair."  Another 
•-ompany  olBclal  saM  that  it  would  be  impossible  to  reach  a  12  per 
rf^t  diTidend  under  the  sliding  scale  as  intimated  by  the  questions  of 
"tninsel  for  the  Metropolitan  Board  of  Workg.  W.  H.  Gardner,  Jr.,  A. 
^a^er.  etc,  p.  82.    N. 
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ner,  Jr.,  a  paper  read  before  the  National  Electric  Light  Asso- 
ciation, Atlantic  City,  1906,  p.  88.) 

The  following  table  shows  the  increase  in  the  number  of 
standard  companies  (those  operating  under  the  sliding  scale)  in 
the  different  parts  of  Great  Britain  from  1875  to  1903,  inclusive  : 

1875  1883  1893  1903 

England   and  Wales....     1  72  157  192 

Scotland —  —  1  4 

Ireland —  2  5  7 

In  1904,  of  the  10  companies  incorporated  by  Parliament,  8 
went  under  the  sliding  scale,  making  211  sliding  scale  companie^s 
at  our  latest  information.    Minn,  report  Mass.  Committee,  p.  70. 

Arguments  Put  forth  ^y  Those  Favoring  the  Adoption  of 

THE  System. 

Sir  George  Livesej',  President  of  the  British  Association  of 
Gas  Managers,  in  his  annual  address  before  the  association  on 
June  9th,  1874,  suggested  that  a  sliding  scale  would  furnish  a 
system  and  regulation  more  satisfactory  to  the  companies  ami 
consumers  than  any  that  had  yet  been  tried.  The  portion  of  his 
address  which  relates  to  this  matter  reads  as  follows : 

''It  is  now  universally  admitted  that  the  supply  of  gas 
must  be  a  monopoly,  of  which  we  are  the  fortunate  possess- 
ors; but  the  objections  to  all  monopolies  are  so  great  that 
nothing  but  necessity  can  justify  them.  It  is,  therefore, 
of  the  utmost  importance,  if  we  would  retain  our  position, 
that  our  customers  be  satisfied,  which  I  unhesitatingly  eon- 
tend  is  possible  of  attainment.     •     •     •     " 

*'It  ought  to  be  possible  to  frame  a  scheme,  to  be  embodied 
in  a  general  act,  that  should  cause  the  interests  of  gras 
companies  and  their  consumers  to  run  side  by  side;  to  make 
the  consumers,  in  a  sense,  partners  in  the  gas  company. 
whereby  both  should  participate  in  any  improved  or  more 
economical  working,  giving  the  companies  a  slightly  in. 
creased  dividend  for  every  reduction  in  price  below  a  cer- 
tain minimum  standard ;  and,  to  be  perfectly  fair,  the  com- 
panies would  have  to  submit  to  a  reduction  of  dividend  if 
their  prices  exceeded  a  maximum  limit.  It  would  be  un- 
satisfactory to  fix  an  exact  figure  and  permit  full  dividends 
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at  such  a  price,  ^vith  more  or  less  for  every  variation  from 
it;  but  to  OiMow  a  range  of,  say,  Is,  would  give  companies 
a  chance  when  unexpected  difficulties  arose,  and,  moreover, 
would  give  them  something  to  work  for  in  the  other  direc- 
tion. Suppose  a  company  to  be  charging  ^s.  for  its  gas,  then 
if  the  price  went  beyond  45.  6d.y  there  would  be  a  reduction 
of  dividend;  and,  on  the  other  hand,  the  company  might, 
by  reducing  below  Ss,  Qd.,  obtain  an  increased  dividend. 
I  throw  this  out  more  as  an  illustration  than  a  suggestion, 
for  there  are  several  plans  where  the  object  might  be  at-  • 
tained;  and  I  ho'd  it  to  be  most  strongly  to  the  interests 
of  gas  shareholders,  directors,  and  managers  to  heartily 
assist  in  carrying  cut  some  system  whereby  they  might 
have  their  customers  with  them,  some  easily  workable 
self-acting  arrangement  that  would  put  an  end  to  the  cat- 
and-d<^  life,  and  make  them  live  and  work  in  peace  with 
each  other, — ^in  fact, 'make  it  really  to  the  interest  of  gas 
companies  and  gas  managers  to  do  the  best  they  can  for 
the  consumers." 

At  the  parliamentary  session  of  1875  an  argument  of  coun- 
cil for  the  Metropolitan  Board  of  Works  set  out  the  advantage 
'A  the  system  as  follows : 

'*As  we  have  not  got  in  this  trade  the  general  check 
of  the  stimulus  of  supply  and  demand,  we  must  attempt  to 
replace  it  by  some  other  motive ;  and  the  contention  seems 
to  lie  between  the  existing  machinery,  which  is  a  revision 
by  gentlemen  as  competent  as  can  be  found,  and  that 
proposed  by  the  bill — that  is  to  say,  a  fine  if  they  charge 
a  high  price,  and  a  reward  }f  they  charj^e  a  low  price. 
•  •  *  And  the  idea  before  my  mind  as  a  man  of  busi- 
ness is  that  the  general  stimulus  and  interest  in  conduct- 
ing a  trade — that  is  to  say,  getting  a  larger  profit,  or  ap- 
pearing to  incur  a  smaller  profit — would  be  a  greater 
stimulTis  to  very  good  management  (which  is  w^hat  is 
wanted  in  business)  than  the  visits  or  inquiries  of*  out- 
siders    would     be     a     check     against    bad     management. 


;> 


"The  consumer  offers  now  by  this  sliding  scale  to  give 
up  a  portion  of  that  which  is  his  under  legislation — give  it 

up  to  the  company,  and  let  the  company  have  a  share  of 
17 
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it — in  the  hope  th&t  this  inducement  t'^  the  company 
having  a  share  of  it  will  lead  to  the  total  being  made 
larger  by  the  care  and  diligence  bestowed,  which  will  then 
be  partly  for  the  consumer  and  partly  for  the  company 
themselves.  T  am  giving  up,  as  a  consumer,  what  is  my 
right  by  legislation  at  present;  I  am  giving  up  half  to  the 
company.  I  say  everything  over  10  per  cent  is  mine,  and 
you — the  company — ^have  no  right  to  alter  that.  I  "wlW 
sacrifice  that  position,  I  will  give  the  cojnpany  half 
of  it.     •    *     •     " 

"This  rise  never  can  take  place  for  the  benefit  of  the 
company  without  being  accompanied  with  a  lower  price 
to  the  consumer.  The  consumer  will  feel  sensibly  in  him- 
self the  benefit  directly  the  company  feels  it.  The  com- 
pany can  not  get  more  than  10  per  cent,  the  consumer 
getting  a  diminution  of  his  gas  bill.  It  is  a  very  import- 
ant thing  for  the  consumers  to  be  pleased  with  the  pros- 
perity when  they  are  sharers  in  that  prosperity.    •    •   •    " 

**It  makes  it  perfectly  secure  to  the  consumers  and  to 
the  company  that  new  capital  should  be  raised  at  the 
lowest  possible  amount ;  and  then  by  the  sliding  scale  the 
consumers  and  the  company  will  share  any  benefit  derived 
from  the  new  capital  being  raised  at  the  low  rate.  Of 
course,  the  lower  the  rate  at  which  capital  is  raised,  the 
larger  would  be  the  profit  upon  the  amount  of  capital  which 
stands  at  the  present  time.  And  that  it  seems  to  me  to 
make  the  matter  perfectly  fair  without  the  slightest  diffi- 
culty. ' ' 

At  the  parliamentary  session  of  1876,  during  the  progress 
of  an  investigation,  the  advantages  of  the  sliding  scale  were 
pointed  out  by  I\Ir.  Farror,  speaking  for  the  Board  of  Trade  in 
the  following  words: 

*'The  sliding  scale  is  an  endeavor  to  make  it  the  inter- 
est of  the  companies  to  act  as  other  trading  companies, 
by  giving  them  a  share  in  the  profits  which  result  from 


economy.     •     *     •     >' 


The  effect  of  the  sliding  scale  is  to  make  it  the  inter- 
est of  the  companies  to  have  as  small  a  capital  as  possible, 
l^ecause  the  smaller  the  capital  which  they  have,  the  larger 
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the  increase  of  dividend  which  they  will  be  able  to  get  by 
rt'ducing  the  price.     •    *     *     " 

"The  holders  of  the  existing  capital  will  be  unwilling 
to  increase  their  capital,  because  every  new  increase  of 
<apital  involves  a  division  of  the  profits  amongst  a  larger 
amounts  of  stockholders.     •     *     •     " 

''The  smaller  the  amount  of  capital,  the  larger  the 
amount  which  would  go  to  the  holders  of  that  capital; 
and,  consequently,  in  my  view,  the  sliding  scale  makes  it 
to  the  interest  of  the  shareholders  not  to  have  more  capital 
than  is  necessary.     *     *     •     " 

"The  sliding  scale  will  make  it  the  interest  of  the  com- 
panies to  charge  as  low  a  price  as  possible." 


'.ry  board  of  trade,  July  25,   1876,   speaking  of  the   agree- 
*  reached  with  the  companies  to  adopt  the  auction  clause 

1  the  sliding  scale,  said : 

"If  the  dividend  should  increase,  the  price  of  gas,  it  must 
h  remembered,  will  at  the  same  time  diminish,  and  in  that 
f.ase  it  is  not  likely  that  there  will  be  any  desire  on  the 
part  if  the  consumer  to  purchase  (the  plants).  A  dividend 
ar  14  per  cent  under  the  sliding  scale  would  carry  with  it 
a  price  of  2s.  5d.  per  thousand  feet  of  gas,  and  at  such  a 
price  there  is    not    likely   to   be   discontent   or    agitation. 

"Under  this  scheme  it  will  be  the  interest  of  the  gas  com- 
panies, as  it  is  the  interest  of  ordinary  trading  companies, 
to  manage  their  concern  with  economy  in  order  to  increase 
tb^  profits  of  their  shareholders;  and  to  whatever  extent 
■hey  may  do  so  the  consumer  will  share  in  the  profit  in  the 
^hape  of  reduction  of  price.  It  will  also  be  to  their  interest 
^"^  raise  as  little  additional  capital  as  possible,  since  exist- 
in?  shareholders  will  no  longer  receive  a  premium  upon  his 
shares,  and  their  dividend  will  be  diminished  by  the  addi- 
if»n  of  fresh  capital/' 
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Conditions  Necessary  to  Make  a  Scheme  of  a  Sliding  Scali 

Just  and  Effectual. 

Views  of  the  board  of  trade,  dated  May  31,  1875.  (The  view! 
of  the  board  of  trade  were  solicited  by  the  Parliamentary  com 
mittee  to  which  all  bills  having  to  do  with  the  sliding  scale  wei^ 
submitted). 

"To  make  a  scheme  of  a  sliding  scale  of  price  and  divi^ 
end  just  and  effectual,  the  following  conditions  appear  i 
be  necessary: 

"1.  That  the  initial  price  and  quality  of  gas  shall  I 
fairly  fixed,  having  regard  both  to  the  immediate  existin 
interests  of  the  companies  and  the  consumers  and  to  tl 
prospects  of  both  under  the  new  system. 

"2.  That  the  price  arid  dividend  shall  vary  inversely  1 
certain  fixed  proportions  without  limit,  so  that  on  the  oi 
hand  the  price  may  be  raised  without  limit  as  the  divideij 
diminishes,  and  so  that  the  dividends  may  be  increase 
without  limit  as  the  price  diminishes.  Such  a  plan,  if  pra 
ticable,  would  be  beneficial  to  the  companies;  for  it  woul 
protect  them  against  the  contingency  of  such  increase  | 
expense  in"  manufacture  as  would  make  the  price  of  1860  i 
suflScient  to  produce  the  requisite  dividend  and  it  woii 
enable  them  to  share  with  the  consumer  any  amoimt 
profit  that  may  arise  from  diminution  in  expense  of  man 
factureor  increased  consumption.  It  would  be  beneficial 
the  consumer,  because  it  would,  without  immediate  incre^ 
of  price,  give  to  the  companies,  who  alone  possess  the  ] 
quisite  knowledge  and  power,  a  strong  interest  to  redt 
expenditure,  whether  of  caj)ital  or  income,  in  lieu  of  \ 
present  system  under  which  they  have  an  interest  in  incre 
ing  the  expenditure  of  capital,  and  no  interest  in  keepi 
down  the  expenditure  of  income. 


)> 


The  Factors  op  the  Sliding  Scale. 

W.  H.  Gardiner,  Jr.,  A  Paper  read  before  the  National  El 
trie  Light  Association,  Atlantic  City,  1906,  p.  10. 

**The  basic  factors  of  the  London  Sliding  Scale  are: 

(a)  The  standard  dividend  and  net  earnings. 

(b)  The  initial  price  and  reductions. 
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(c)    The  ratio  of  increase  in  net  earnings  to  decrease 
in  price. 

The  Standard  Dividend. 

*  *  Consideration  of  the  standard  dividend  really  involves 
the  enUie  question  o£  capitalization. 

The  capital  liabilities  of  the  older  English  lighting  com- 
panies show  a  much  morn  complex  situation  than  here  exists 
even  under  recent  conditions.  •  •  *  Suffice  it  to  say 
here  that  in  England  new  investments  in  new  lighting  en. 
terprises  are  at  the  start  allowed  to  earn  ten  per  cent  on  the 
investment.     *     *    • 

The  essential  point  in  the  determining  of  the  standard 
dividend  is  that  it  shall  yield  a  dividend  commensurate  with 
the  investments  in  the  business  and  a  fair  return  from  the 
conduct  of  the  business  as  a  going  concern  under  present 
conditions. 

Starting  with  this  interest  rate  as  a  basis,  or  first  lower- 
ing its  rate  but  not  its  amount  by  a  capital  conversion, 
additional  increments  of  net  earnings  are  allowed  to  be 
paid  upon  the  regular  or  other  stock  by  increasing  the  rate 
of  allowable  dividend  thereon  and  conversely  as  the  price 
is  subsequently  reduced  or  raised  from  the  standard  or 
initial  price.  For  instance,  for  each  reduction  of  one  per 
cent  per  kilowatt-hour  below  a  standard  list  price,  of,  say, 
22  cents  per  kilowatt-hour,  an  increase  of  dividend  is  al- 
lowed equal  in  amount  to,  say,  one  per  cent  on  the  capital, 
and  conversely.  This  necessitates  the  establishment  of  a 
price  starting  point — ^a  standard  or  initial  price.'' 

The  Initial  Price  and  Reductions. 

•*  The  uniform  practice  seems  to  have  been  to  fix  the  initial 
price  a  very  little  above  the  price  that  would  be  necessary 
to  but  exactly  meet  in  amount  the  interest  and  dividend 
charges  imder  the  old  or  new  capitalization.  The  initial 
sliding  scale  price  is  thus  usually  raised  by  a  slight  increase 
above  the  old  price.  The  object  of  so  fixing  the  initial 
price  may  be  found  in  the  desire  of  the  public  and  its  offi- 
cials to  induce  lighting -companies  to  adopt  the  sliding  scale 
system  because  it  works  so  weU  to  the  public  good.  There- 
fore   the  initial  price  may  be  set  at  a  slight  advance  over 
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the  former  price  so  that  the  company  may  forthwith,  make  a 
reduction  therefrom  and  consequently  increase  the  amount 
of  its  dividends/'  W.  H.  Gardiner,  Jr.,  A  Paper,  etc., 
p.  11. 

Report  of  sub-ccmmittee  on  the  London  sliding  scale  as  ap- 
plied to  electricity.  Report  of  committee  on  public  policy,  30th 
convention,  June,  1907,  p.  33: 

**The  fixing  of  the  initial  rate  of  dividend,  on  the  one 
hand,  and  the  initial  schedule  of  charges,  on  the  other,  is  of 
course,  a  matter  of  great  delicacy  and  importance.  Theo- 
retically, both  should  primarily  depend  upon  the  fair  value 
of  the  investment.  The  rates  charged  should  be  suflScient, 
and  only  sufficieut,  to  yield  a  fair  return  upon  a  reasonable 
investment,  for  the  purpose  in  hand,  with  due  allowance 
for  depreciation,  contingent  funds,  surplus  accounts,  and 
so  forth.  All  these  matters  were  carefully  worked  out  in 
the  Massachusetts  act  above  referred  to.  (Oh.  422  li^  1906.  t 
The  capital  of  the  Consolidated  Gas  Company  was  fixed  at 
the  aggregate  amount  of  the  capital  stocks  and  permanent 
debts  of  the  companies  consolidated.  That  capital  having 
been  thus  fixed,  the  rate  of  seven  per  cent  was  specified  for 
dividends,  with  gas  at  90  cents  per  thousand  cubic  feet. 
This  dividend  may  be  increased  to  eight  per  cent  Tvhen  the 
price  of  gas  is  reduced  to  85  cents  per  thousand  feet,  and 
so  on." 

Report  (Majority)  Mass.  Com.,  p.  45: 

**  Application  of  the  sliding  scale  necessarily  involves  the 
fixing  of  a  standard  price  and  a  standard  rate  of  dividend, 
not  for  companies  generally,  but  for  each  individually.  The 
standard  price  varies  in  different  companies,  and  the  prin- 
ciple upon  which  Parliament  has  fixed  the  standard  price 
in  the  many  eases  before  it  is  not  very  clearly  apparent 
There  is  reason  to  believe  that  after  a  hearing  the  price  is 
fixed  at  a  point  mutually  acceptable  to  Parliament  and  the 
company.  The  intention  apparently  is  that  it  shall  be  high 
enough  to  permit  tlie  payment  of  the  maximum  dividend 
already  fixed,  whellier  .10  or  7  per  cent,  and  low  enough  to 
allow  no  increase  above  the  dividend  already  payable  except 
after  a  reduction  in  price.     In  practice  we  believe  the  price 
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has  most  frequently  been  fixed  at  the  price  existing  at  the 
date  of  the  act." 

The  Ratio  of  Increase  in  Net  Earnings  to  Decrease  in  Price. 

The  practice  in  this  connection  has  been  to  allow  the  company 
to  increase  the  rate  of  its  dividends  by  a  constant  and  prede- 
termined amount  for  each  reduction  of  stated  size  from  the  ini- 
tial price  and  conversely. 

For  example  in  England  the  ratio  adopted  for  gas  com- 
panies is  a  variation  in  dividends  of  one  per  cent  for  every 
ciiange  of  4d.  in  price.  This  ratio — the  **  Standard  Sliding 
Scale" — was  adopted  in  1875.    Maj.  Kept.  Mass.  Com.,  p,  27. 

In  Massachusetts  the  initial  price  for  gas  was  set  at  90  cents 
per  thousand  cubic  feet ;  a  so-called  standard  rate  of  dividends 
ot  754?  was  fixed,  and  the  rate  of  dividend  may  be  increased  at 
tiiti  rate  of  one  per  cent  for  each  reduction  of  five  cents  per 
thousand  cubic  feet.    Ch.  422,  Mass.  Laws,  1906. 

Effect  op  the  Adoption  op  the  System  in  England. 

In  a  report  by  Nathan  Matthews  to  the  Boston  Consolidated 
t-ias  Company,  on  the  public  regulation  of  gas  companies  in 
Great  Britain  and  Ireland,  (for  reprint  of  report  see  W.  II. 
Gardiner,  Jr.,  A  Paper,  etc.,  p.  33  et  seq.),  the  effect  of  the  slid- 
ing scale  on  dividends  and  prices  is  indicated  by  statistical 
comparison,  as  follows: 

**That  the  sliding  scale  has  operated  to  increase  the  prof- 
its of  the  companies  is  apparent  from  an  inspection  of  the 
annual  returns  to  Parliament.  Taking  the  figures  for  1903, 
we  find  that  in  that  year  two  companies  were  paying  10 V^ 
per  cent,  one  10^  per  cent,  two  11  per  cent,  eight  11-|/^ 
per  cent,  two  12  per  cent,  two  12V4  pcr  cent,  three  12y2  per 
cent,  six  13  per  cent,  one  13^4  P^r  cent,  one  13-jj  per  cent, 
two  14^i  per  cent,  and  one  17  per  cent. 

The  companies  in  this  list  include  some  of  the  largest  in 
the  United  Kingdom,  and  the  results  obtiiined  would,  of 
coarse,  not  have  been  possible  under  the  system  for  which 
the  sliding  scale  was  substituted;  for  in  no  case  has  Parlia- 
ment  pennitted  a  maximum  dividend  company  to  declare 
more  than  ten  per  cent/' 
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Mr.  Matthews  states  that  due  to  the  gradual  decrease  in  the 
prices  charged  for  gas  by  all  compainies,  those  operating  under 
the  sliding  scale  as  well  as  those  operating  as  maximum  divid- 
end companies,  the  precise  eiTect  of  the  sliding  scale  is  difficult 
of  ascertainment.    Continuing,  he  said: 

' '  Sufficient  data  exist,  however,  to  enable  us  to  make  cer- 
tain comparisons  of  more  or  less  value.  These  comparisons 
may  be  divided  into  two  classes — those  which  contrast  the 
reductions  in  price  effected  by  sliding  scale  companies  be- 
fore they  adopted  the  sliding  scale  with  the  reductions 
made  by  the  same  companies  after  its  adoption,  and  those 
which  contrast  the  reductions  effected  by  sliding  scale  com- 
panies with  those  effected  by  maximum  dividend  companies. 

(1)  Comparison  for  tlie  London  companies  before  and 
after  the  adoption  of  the  sliding  scale: 

It  would  seem  that  a  comparison  of  the  fifteen  years  which 
elapsed  between  18G0  and  1875  with  the  fifteen  years  which 
elapsed  between  1875  and  1800 — a  comparison,  that  is  to 
say,  of  the  course  of  prices  charged  by  the  same  companies 
— would  give  a  fair  indication  of  the  effect  of  the  sliding 
scale  upon  prices.  It  may  be  assumed  that  four-fifths  was 
the  average  price  at  which  gas  was  sold  in  1860  by  the  thir- 
teen companies  then  in  operation ;  at  the  time  of  the  adop- 
tion of  the  sliding  scale  in  1875-76  the  average  price  was 
about  3/8;  and  in  181)0  the  average  price  was  about  2/5. 
We  thus  had  a  drop  of  9d.,  of  17  per  cent,  in  the  fifteen 
years  preceding  the  adoption  of  the  sliding  scale  as  com- 
pared with  a  reduction  oi*  1/3;  or  34  per  cent,  in  the  period 
of  fifteen  years  immediately  succeeding  the  adoption  of  the 
sliding  scale;  and,  when  we  consider  how  much  easier  it  is 
to  take  9d.  off  4/5  than  the  same  amount  off  3/8,  the  great 
reduction  of  1/3  in  the  second  period  is  strong  presumptive 
evidence  that  the  sliding  seale  was  in  the  case  of  these  par- 
ticular companies  a  powerful  factor  in  effecting  the  reduc- 
tion of  prices'  which  took  place  between  1876  and  1890. 

(2)  In  the  report  of  the  Parliamentary  committee  of 
1899  there  are  to  be  found  tables,  furnished  by  the  board 
of  trade,  showing  tlic  i'(»(liuli(uis  in  price  effected  by  cer- 
tain companies  between  1882  and  1897.  Taking  these 
tables  as  they  stand,  we  have  rearranged  the  data  contained 
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in  them  so  as  to  show  the  respective  reductions  in  price 
effected  by  the  ten  maximum  dividend  companies,  the  seven- 
teen sliding  scale  companies,  and  the  twelve  corporations 
during  the  fifteen  years  covered  by  the  figures.  The  re- 
sult is  that  the  average  reduction  in  price  per  company 
during  this  period  was  2/7  for  the  maximum  dividend  com- 
panies, 5/9  for  the  sliding  scale  companies,  and  6/6  for 
the  corporations;  while  the  maximum  dividends  paid  were 
10  per  cent  for  the  fixed  dividend  companies  and  15  per 
cent  for  the  slidiug  scale  companies.  These  figures  do  not 
show  the  average  reduction  in  price  per  thousand,  but  per 
company,  and  include,  as  do  those  given  in  (1),  the  opera- 
tions of  the  Gas  Light  and  Coke  Company. 

(3)  Comparisons  between  the  reductions  in  price  effected 
between  1880  and  1003,  as  disclosed  in  the  returns  to  Par- 
liament, by  the  maximum  dividend  companies,  and  the  re- 
ductions effected  by  those  companies  which  were  either 
,  under  the  sliding  scale  in  1880  or  had  adopted  it  by  1903: 

Taking,  for  the  sake  of  shortening  the  computation,  only 
those  companies  selling  100,000,000  feet  of  gas  per  annum, 
and  dividing  them  into  three  groups,  we  have  worked  out 
the  following  results : 

Of  the  companies  selling  between  100,000,000  and  500,- 
000,000  feet  of  gas  in  1903  there  were  thirty-eight  maxi- 
mum dividend  companies  which  had  reduced  the  price  of 
gas  on  the  average  9/7,  and  thirty-nine  sliding  scale  com- 
panies which  had  reduced  the  average  11/4.  Of  the  compan- 
ies selHng  between  500,000,000  and  1 ,000,000,000  feet  there 
were  six  maximum  dividend  companies  which  had  reduced 
on  the  average  5/1,  and  ^ve  sliding  scale  companies  which 
had  reduced  on  the  average  8/6.  Of  the  companies  selling 
over  1,000,000,000  feet  the  four  maximum  dividend  com- 
panies showed  an  average  reduction  of  5/7,  and  the  eight 
sliding  scale  companies  an  average  reduction  of  7/3.  The 
results  for  all  the  companies  Felling  over  100,000,000  feet  in 
1903  are  that  during  the  twenty-three  years  between  1880 
and  1903  the  forty-eight  maximum  dividend  companies  had 
effected  an  average  reduction  per  company  of  8/8,  while 
the  fifty-two  sliding  seale  companies  had  effected  an  average 
reduction  of  10/5. 
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These  comparisons  indicate  that  the  sliding  scale  has  been 
more  effective  in  reducing  prices  than  either  the  maximum 
dividend  system  or  the  official  revision  system." 

The  minority  report  of  the  Massachusetts  committee  summar- 
izes the  effect  of  the  sliding  scale  on  gas  prices  as  follows:  (See 
p.  63.)  It  will  be  noticed  that  the  report  shows  for  comparison 
the  decrease  in  prices  charged  by  certain  companies  both  before 
and  after    the  adoption  of  the  sliding  scale). 

'^With  the  adoption  of  the  sliding  scale  by  the  3  large 
metropolitan  companies  in  1875-76,  the  strife  between  the 
companies  and  the  consumers  which  had  been  waged  *or 
many  years  ceased. 

In  1876  tlie  3  companies  were  charging  as  follows  for  gas, 
to-witr 

Gas  Lfght  and  Coke  Company,  3s.  9d.  (90  cents). 
South  Metropolitan  Company,  3s.  Od.  (72  cents). 
Commercial"  Company 3s.  9d.  (90  cents). 

Prices  steadily  decrea^sed  during  the  next  fourteen  years, 
and  in  1889  were  more  nearly  uniform  than  at  any  other 
time,  viz. : 

Gas  Light  antl  Coke  Company,  2s.  6d.  (60  cents). 

South  ^Metropolitan  Company,  2s.  3d.  (54  cents). 

Commercial  Company,    2s.  4d.   (56  cents). 

The  reduction  in  the  price  of  gas  from  1869  to  the  adop- 
tion of  the  sliding  scale,  a  period  of  seven  years,  is  shown 
by  the  following: 

Gas  Light  and  Coke  Company, . 2.92d.  (  6  cents). 

South  Metropolitan   Company.  .5.06d.  (10  cents). 

Commercial  Company,   4.27d.  (  9  cents). 

The  reduction  from  the  adoption  of  the  sliding  scale  to 
1890,  a  period  of  fourteen  years,  is  shown  as  follows: 

Gas  Light  and  Coke  Company,  13.57d.  (27  cents,  13i/l> 
cents  in  each  period  of  j«even  years). 

South  Metropolitan  Company,  13.88d.  28  cents,  14  cents 
in  each  period  of  seven  years). 

Commercial  Company,  16.77d.  (34  cents,  17  cents  m 
each  period  of  si^even  years.) 

From  1889  to  1894,  owing  to  labor  troubles,  the  high  price 
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of  coal  and  causes  which  operated  all  over  Great  Britain, 
all  the  companies  raised  their  prices.  There  was  no  general 
complaint  from  the  consumers  against  any  company  but  the 
Gas  Li^ht  and  Coke  ('ompany,  wliich  in  1894  was  charging 
a  higher  price  than  any  other  company.  The  highest  prices 
charged  by  the  3  London  companies  in  that  year  were  as 
follows : 

Gas  Light  and  Coke  Company,  3s.  Id.   (74  cents). 

South  Metropolitan  Company,  2s.  5d.   (58  cents). 

Commercial   Company, 2s.  7d.  (63  cents). 

Owing  to  the  agitation  by  the  consumers  of  the  Gas  Light 
and  Coke  Company,  and  threatened  parliamentary  investi^ 
gation  by  them,  it  reduced  its  price  in  that  year  to  2s.  lOd. 
(68  cents). 

In  1898  and  1899  the  price  of  the  Gas  Light  and  Coke 
Company  had  again  risen,  while  the  two  other  metropoli- 
tan companies  had  reduced  their  prices.  The  prices  charged 
in  1899  were  as  follows: 

South  Metropolitan  Company,  2s.  2d.   (52  cents). 

Conmiercial  Company,  • 2s.  6d.   (60  cents). 

Gas  Light  and  Coke  Company,  3s.  Od.   (72  cents). 

This  variation  in  price  led  to  the  appointment  of  a  com- 
mittee of  tl^e  House  of  Commons,  presided  by  Sir  James 
Rankin,  ''to  inquire  into  the  powers  of  charge  conferred  by 
Parliament  on  the  ^Tetropolitan  gas  companies,  and  to  re- 
port as  to  the  method  in  which  these  powers  have  been  ex- 
ercised, having  regard  to  the  differences  in  price  charged  by 
the  various  companies." 

The  result  of  tJie  investigation  of  the  committee  of  1899 
was  a  finding  of  mismanagement  on  the  part  of  the  Gas 
Light  and  Coke  Company,  and  a  complete  endorsement  of 
the  sliding  scale,  with,  however,  roeommpndations  for  a  re- 
duction of  the  standard  price  and  a  secondary  sliding  scale." 

Tl  e  following  summary,  taken  from  Rostron's  ''Powers  of 
'large  of  the  Metropolitan  Companies,"  published  in  1900, 
-'  '-^s  the  amounts  which  in  1899  had  been  received  by  the  com- 
:  anies  and  their  conwsumers  from  the  operation  of  the  sliding 

••  •  }:e,  Vl«- : 

1.  The  Gas  Light  and  Coke  Company. — This  company  has 
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P. 

Moeived  about  £2,100,000  in  increased  dividends,  and  has 
given  about  £13,000,000  in  reductions  of  price. 
QB.  The  South  jMetropolitan  Company. — This  company  has 
>  ^(received  £4G9,901  in  increased    dividends,    and   has   given 
£3,072,355  in  reductions  of  price. 

3.  The  Commercial  Company. — ^This  company  has  re- 
ceived £396,783  in  increased  dividends,  and  has  given 
£1,965,385  in  reductions  of  price. 

Opinion  Evidence  as  to  the  Operating  op  the  Sliding  Scale. 

1.    From  the  Standpoint  of  the  Public. 

'*Prom  the  public  standpoint  there  appears  to  be  no  dis- 
position to  criticise  the  operation  of  the  standard  sliding 
scale.  There  have  been  no  gas  agitations  and  no  Parlia- 
mentary investigations  since  its  adoption  in  1875,  except  in 
the  case  of  the  Gas  Light  and  Coke  Company  in  1899." 
(Explained  supra.)  W.  H.  Gardiner,  Jr.,  A  Paper,  etc., 
p.  100. 

''The  system  is  now  and  for  many  years  has  had  the 
cordial  support  of  the  cortsumers  and  the  companies  in 
London,  of  both  houses  of  British  Parliament,  the  London 
county  council  and  the  board  of  trade,  and  of  the  wage 
earners  and  the  representatives, — in  fact  of  the  overwhebn- 
ing  majority  of  all  classes  and  conditions. 

While  other  causes  operating  during  the  past  thirty 
years  have  tended  somewhat  to  reduce  the  cost  of  manu- 
facturing gas  and  consequently  to  reduce  the  price,  we  be- 
lieve that  the  sliding  scale  has  been  largely  influential  in 
attaining  a  great  reduction  in  price  which  began  at  the 
time  of  its  establishment  in  England.''  Minority  report> 
Massachusetts  Committee,  p.  58. 


The  conclusion  reached  by  the  Parliamentary  committee 
1889  commendatory  of  the  sliding  scale  system  is  confirmed  by 
comparisons,  based  on  ** Fields  Analysis"  of  all  companies  in 
England,  between  the  sliding  scale  companies  and  companies 
working  under  the  maximum  system,  so  called,  that  is,  com- 
panies organized  under  acts  which  limit  both  price  and  dividend, 
and  permit  revision  by  the  public  authorities.  The  number 
of  companies  operating  under  each  system  is  nearly  equal,  there 
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bting  459  companies  at  the  date  at  which  figures  for  this  com- 
j'^xTison  are  taken  (1904),  of  which  over  200  operated  under  the 
^^liding  scale.     This  comparison  establishes  i — 

a.  That  the  sliding  scale  companies  on  an  average  sell  g^Qfff 
a  lower  price  than  do  the  latter,  and  pay  larger  dividends  to 
the  stockholders. 

b.  That  the  sliding  scale  companies  (excluding  the  metropoli- 
tan companies  in  this  comparison  on  account  of  their  size)  pro- 
iluee  DQore  gas  and  do  more  business  than  the  maximum  com- 
:  anies,  to- wit :  the  average  quantity  of  gas  sold  per  company 
.y  the  maximum  companies,  employing  an  avearge  capital  per 
.Miiipany  of  £70,894,  is  118,528,000,000  cubic  feet;  and  by  the 
sliding  scale  companies,  employing  an  avearge  capital  per  com- 
l.fjny  of  £73,429,  is  152,028,000,000  cubic  feet. 

c.  That  the  average  rate  of  reduction  in  the  price  of  gas  of 
tiie  standard  or  sliding  scale  'companies,  when  fairly  in  opera- 
t.i.'H,  has  been  greater  than  of  the  maximum  companies. 

J  I.     FrOin  a  Standpoint  of  the  Companies, 

**We  believe  that  the  partnership  principle  of  participa- 
tion in  profits  and  losses  by  the  companies  and  consumers, 
upon  which  the  sliding  scale  system  rests,  has  proved  an 
inducement  to  the  gas  companies  in  Great  Britain  to  man- 
age their  business  prudently,  skillfully  and  economically, 
resulting  in  more  progressive  and  careful  business  methods, 
more  judicious  and  economical  expenditure  of  money, 
greater  diligence  in  the  profitable  disposition  of  residuals, 
and  a  safer  rate  of  dividend  to  the  stockholders,  than  any 
niethod  before  known  in  connection  wdth  the  gas  business 
in  that  country ;  and  that  it  has  surpassed  all  others  in  es- 
tablishing respect  and  confidence  between  the  companies 
and  their  consumers  and  employes  in  London/'  ]\Iin.  Kept. 
Mass.   Com.,  p.  58. 

**No  company  having  once  come  under  the  system  has 
asked  to  be  relieved  of  its  provisions.'*    Id.  p.  70. 

Ill,     From  a  General  Standpoint, 

One  ffreat  advantage  of  the  sliding  scale  in  its  relation  to  pub- 
iii*  regulation  and  control  is  that  it  has  a  decided  tendency  to 
r'l'ike  that  reg'ulation  and  control  in  a  larj]je  measure  automatic. 
The  inifjal  rate  of  dividend  and  charge  being  once  fixed,  the 
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future  application  of  the  principle  of  the  sliding  scale  requires 
only  an  ascertainment  of  certain  facts  and  their  relations  to 
each  other.  Even  the  increase  of  capital,  whether  in  the  form 
of  stocks,  bonds  or  other  evidences  of  indebtedness,  which, 
logically,  should  be  made  dependent  upon  the  approval  of  the 
public  board  or  commission  above  suggested,  will  be  principally 
independent  upon  facts  equally  easy  of  ascertainment.  Whether 
or  not  the  company  needs  new  capital,  and,  if  so,  to  what  ex- 
tent, is  dependent  upon  physical,  business  and  financial  con- 
ditions of  little  if  any  complexity.  Rept.  Com.  Public  Policy, 
1907,  p.  34. 

'*The  advantages  both  to  the  public  and  to  the  stock- 
holders, of  the  sliding  scale  system  for  regulating  the  price 
of  gas  and  the  rate  of  dividends  have  been  conclusively 
established  in  England.  The  system  has  stood  the  supreme 
test  of  an  experience  continued  upon  an  extensive  scale 
during  a  period  of  thirty  years.  The  conditions  under 
which  it  was  so  tested  were  necessarily  widely  divergent: 
for  the  sliding  scale  has  been  applied  to  over  two  hundred 
companies,  differing  from  one  another  in  capitalization  and 
managerial  skill,  and  operating  in  communities  which 
varied  greatly  in  character,  location  and  population.  It 
has  proven  that  the  conditions  of  success  for  the  sliding 
scale  system  are  not  local  or  peculiar  in  character.  Its 
success  results  from  the  nature  of  the  gas  business  and  that 
of  man, — from  human  nature.'*  Minn.  Bept.  Mass.  Com., 
p.  71. 

Nathan  Matthews  in  his  report  on  the  public  regulation  of 
gas  companies  in  Great  Britain  and  Ireland,  after  thoroughly 
going  into  the  history  and  workings  of  the  sliding  scale  system, 
concludes  as  follows: — 

*  *  So  far  as  it  is  competent  for  a  stranger  -to  form  an 
opinion,  it  would  seem  that  the  fact  that  gas  is  sold  in 
England  for  prices  veiy  much  less  than  anywhere  else 
in  the  world,  tlie  fact  that  for  the  past  thirty  years,  not- 
withstanding the  larj^e  dividends  of  from  10  to  15  per 
cent,  the  relations  between  the  companies  and  the  public 
have,  with  one  conspicuous  exception,  been  eitirely  har- 
monious and  satisfactory,  the  statistical  comparisons  avail- 
able, the  general  trend  of  professional  opinion  in  England, 
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and  the  great  inducement  which  the  system  holds  out  to 
invested  capital  to  introduce  new  and  progressive  methods 
of  Dianufacture,  use  and  sale — it  would  seem  to  the  writer 
that  these  facts  can  lead  to  but  one  conclusion:  namely, 
that  the  chief  though  by  no  means  the  only  cause  of  the 
wonderfully  prosperous  condition  of  the  English  gas  in- 
dustry at  the  present  time,  and  of  the  extraordinary  low 
prices  enjoyed  by  the  consumer,  has  been  the  standard 
sliding  scale,  operating  either  directly  upon  the  companies 
which  have  adopted  it,  or  indirectly  upon  the  companies 
which  have  not,  but  which  have  felt  obliged  to  meet  the 
methods  introduced  and  the  results  achieved  by  those  which 
have." 

Report  of  the  committee  of  parliament  1899  (to  investigate 
the  difference  in  prices  charged  for  gas  by  different  companies). 
'*This  arrangement  (the  sliding  scale)  has,  on  the  whole, 
had  an  excellent  effect  upon  the  companies,*  and  has  given 
them  a  strong  motive  to  keep  down  the  price  of  gas,  and  has 
also  operated  to  the  advantage  of  the  consumers.  •  *  • 
Since  the  introduction  of  the  sliding  scale  the  prices 
charged  for  gas  have  at  no  period  been  as  high  as  the  stand- 
ard price  permitted  to  each  company,  and  in  every  case 
have  fallen  considerably  below  the  prices  cliarged  before 
the  introduction  of  the  sliding  scale.  In  saying  this  we  do 
not  wish  it  to  be  inferred  that  the  whole  of  the  reductions 
which  have  taken  place  in  the  price  of  gas  since  1876  are  to 
be  attributed  to  the  operation  of  the  sliding  scale.  *  *  * 
The  auction  clauses,*  which  compel  the  companies  to  sell 
their  stock  and  their  loans  to  the  highest  bidders,  have  had 
the  effect  of  enabling  the  companies  to  obtain  their  capital 
at  a  much  less  rate  than  if  the  stock  had  been  offered  to 
each  shareholder  at  par,  which  was  the  usual  custom  before 
18T6,  and  thus  the  charge  for  interest  has  been  largely  re- 
duced. Expert  evidence  upon  this  matter  seems  to  be  en- 
tirely in  its  favor. 

"Your  committee  have   no   hesitation    in  coming  to  the 
conclusion  that  the  principle  of  the  sliding  scale,  coupled 


•  JVm*  an  explanation  of  the  Auction  Clauses  also  of  the  Neutral  Zone 
System,  see  page  foUowing. 
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with  the  auction  clauses,  is  an  excellent  one,  and  should  be 
maintained  j  they  will,  however,  have  some  remarks  to  make 
and  suggestions  to  offer  later  on  upon  the  figures  of  the 
present  rate    *    *    * 

i<  *  •  *  Your  committee  have  come  to  the  conclu- 
sion that  the  arrangements  known  as  the  sliding  scale  as 
applied  to  dividend  and  price  in  conjunction  with  auction 
sales  of  stock  have  had  a  beneficial  effect  upon  the  gas  un- 
dertakings, especially  as  far  as  the  consumer  is  concerned, 
and  they  have  received  no  evidence  to  induce  them  to  pro- 
pose any  alteration  in  the  system." 

The  Neutral  Zone  System. 

This  system  provides  **a  'ueutral  zone'  in  the  standard  price, 
within  which  no  rise  or  fall  in  dividends  can  take  place." 

The  reason  for  this  variation  in  the  sliding  scale  system  is  that 
it  gives  the  company  a  chance  to  increase  the  price  of  gas  when 
rendered  nece&sary  by  a  strike  or  high  price  of  coal,  etc.,  to  a 
limited  extent,  without  involving  a  contemporeous  necessity  for 
reducing  dividends,  while,  as  soon  as  the  danger  ground  is 
passed,  the  company  and  the  consumers  reap  the  full  benefit 
of  the  sliding  scale. 

Its  earliest  appearance  is  in  the  Newcastle  Gas  Act,  1879,  and 
is  found  all  to-M  in  but  thirteen  different  acts.  The  Neutral  Zone 
appears  to  be  more  favored  by  the  companies  than  by  the  con- 
sumers or  by  Parliament.  Nathan  ^Matthews,  Appendix  A,  p.  95, 
W.  H.  Gardiner,  Jr.,  A.  Paper,  etc. 

The  Auction  Clauses. 

In  1876  provisions  known  as  the  *' auction  clauses''  were  im- 
posed by  Parliament  upon  two  London  companies,  providing  that 
new  issues  of  stock  be  sold  at  i)ul)lie  auction,  as  a  prevention  of 
stock  watering.  Since  that  date  the  auction  clauses  have  been 
compulsorily  imposed  upon  all  companies  coming  to  Parliament. 
Min.  Rept.  Mass.  Com.,  p.  G2. 

*'The  common  form  for  the  auction  clauses  provides  that 
the  company  may  oillicr  sell  tlio  new  issues  of  stock  by  public 
acution  or  by  tender,  tliat  is,  by  advertising  for  proposals. 
In  the  latter  case  an  upset  price  must  be  fixed  and  communi- 
cated under  seal  to  the  Board  of  Trade.    If  the  stock  is  of- 
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fered  at  public  auction,  it  goes  for  whatever  it  may  bring. 
If  offered  by  tender  and  the  upset  price  is  not  realized,  it 
must  then  be  offered  to  the  company's  stockholders  at  the 
upset  price.. 

The  premiums  received  are  to  be  applied  exclusively  to 
those  expenditures  which  would  otherwise  be  charged  to  capi- 
tal."   W.  H.  Gardiner,  Jr.,  A.  Paper,  etc.,  p.  52. 

The  Sliding  Scale  System  in  the  United  States. 

Pursuant  to  a  resolve  of  the  Massachusetts  legislature  of 
rJU5  (Chap.  101,  Resolves  of  that  session),  a  committee  composed 
of  the  member  of  the  Board  of  Gas  &  Electric  Light  Commis- 
sioners and  two  others  investigated  the  London  Sliding  Scale 
system.  The  minority  (2)  members  of  the  committee  reported 
as  foUows: 

**We  are  of  opinion  that  it  is  expedient  to  apply  the  slid- 
ing scale  system,  with  modifications  above  suggested,  to  the 
companies  doing  business  in  Boston  and  Brookline,  or  at 
least  to  the  Boston  Consolidate  Gas  Company."  Rep  of 
Committee,  p.  76. 

"We  are  of  the  opinion,  if  the  sliding  scale  is  to  be  ap- 
plied to  the  Boston  Consolidated  Gas  Company : 

a.  That  the  standard  price  wiU  be  fixed  at  ninety  cents, 
i.  e.  the  present  price. 

b.  That  the  standard  dividend  will  be  fixed  at  7  per  cent, 
per  annum. 

c.  That  for  every  five  cents  reduction  in  price,  the  rate  of 
dividend  may  be  increased  1  per  cent." 

This  minority  report  of  the  committee  was  accepted  and  its 
recommendations  were  enacted  into  law.  See  chapter  422,  Mas- 
^a/^husetts  Law,  1906. 

The  adoption  of  the  system  is  made  optional  with  the  com- 
panies. Section  11  of  the  law.  At  the  end  of  ten  years  the  state 
board  of  gas  and  electric  light  commissioners  may,  upon  petition 
of  the  company,  or  upon  petiticn  of  the  mayor  of  any  city  or  the 
selectment  of  any  town  in  which  the  company  is  supplying  gjis 
lo  consumers,  lower  or  raise  the  standard  price  per  one  thou- 
sand cubic  feet,  to  such  extent  as  may  justly  be  required  by 
flianges  in  conditioiLs  cffocting  the  general  cost  of  the  manufac- 
18 
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ture  or  distribution  of  gas  (Section  9).  The  law  provides  for 
the  sale  of  all  issues  of  additional  st(X5k  by  the  compeuiy  at  public 
auction  (Section?). 

Effect  of  tue  Adoi*tion  of  the  System  in  JIassachusetts. 


1 1  n 


This  system  has  already  given  to  Boston  80  cent  gas, 
althougli  Boston-  is  located  many  hundred  miles  from  the 
mines  which  supply  its  coal.  Eighty  cents  is  a  lower  price 
for  gas  than  is  actually  enjoyed  by  other  cities  in  the  United 
States,  except  a  few  within  the  coal  and  oU  region,  like  Cleve- 
land or  Wheeling,  and  Redlands  and  Santa  Ana,  Cal.  Even 
in  those  cities  the  price  is  not  lower  than  75  cents, — a  price 
which  Boston  may  reasonably  expect  to  attain  soon.  For, 
during  the  two  years  ending  July  "1,  1907,  four  reductions 
in  price  of  5  cents  each  have  been  made.  To  have  reduced 
the  price  of  gas  20  per  cent,  during  tliat  period  of  gen- 
eral rising  price;:^  in  labor  and  material  is  certainly  a  notable 
achievement.  The  most  recent  reductions  in  price  were  the 
wholly  voluntar^'^  acts  of  the  company,  made  under  wise  laws 
framed  in  the  interest  of  both  the  public  and  of  the  stock- 
holders. The  saving  of  the  gas  consumer  by  these  reduc- 
tions was  in  tlie  first  year  $265,404.55,  in  the  second  year 
$565,725.60,  and  will  be  in  the  third  (the  current)  year 
about  $800,000. 

That  this  saving  to  the  consumer  was  not  attained  by  a 
sacrifice  to  the  interests  of  the  stockholders  may  be  inferred 
from  the  market  price  of  the  stock  of  the  association  which 
controls  the  gas  company.  In  the  two  years  following  the 
legislation  of  1905,  a  peiicd  in  which  most  other  stocks  de- 
preciated largely,  the  common  stock  of  the  Massachusetts 
gas  companies  rose  from  44 1  to  57  J  ;  and  even  in  the  severe 
stock  depression  of  late  September,  1907,  this  stock  was 
firm  at  52. 

Compare  with  the  results  of  the  Boston  experiment  the 
attempt  in  New  York  eity  mad(»  about  the  same  time  to  re- 
duce the  price  of  ^'as,  fioni  $1  to  80  eents  by  legislative  fiat 
and  the  coinpul.^ory  ordeis  cf  tlie  i-tate  commission.  The 
New  York  company  contended  that  the  law  was  unconsti- 
tutional;  the  federal  court  issued  an  injunction;  the  con- 
sumer still  ])i\y>i  about  $1  for  (»ach  1.000  cubic  feet  of  gas.  and 
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the  market  price  of  the  stock  of  the  Consolidated  Gas  com- 
pany of  New  York  during  the  same  period  of  two  years 
from  200  to  118,  and  in  late  September,  1907,  to  96^. 

But  Boston  has  reaped  from  the  sliding  scale  system  as  ap- 
plied under  President  Richard's  administration  of  the  com- 
pany far  more  than  cheaper  gas  and  higher  security  values. 
It  has  been  proven  that  a  publiopferA^e  ^^j^'^^Kinay  be 
managed  with  political  honesty,  ano^yet  successfully,  and 
that  its  head  may  become  a  valuable  public  servant.  The 
officers  and  employees  of  the  gas  company  now  devote  them- 
selves to  the  business  of  making  and  distributing  gas,  in- 
stead of  dissipating  their  abilities,  as  heretofore,  in  lobbying 
and  political  intrigue.  As  a  result,  gas  properties  which 
throughout  the  greater  part  of  twenty  years  had  been  the 
subject  of  financial  and  political  scandals,  developing  ulti- 
mately bitter  hostility  on  the  part  of  the  people,  are  now 
conducted  in  a  manner  so  honorable  as  to  deserve  and  to 
secure  the  highest  public  commendation.*'  Louis  D.  Bran- 
deis,  Rev.  of  Rev.,  Nov.,  1907. 

Ai»PLICATION   OF   THE    SLIDING    SCAI^E    SYSTEM   TO    OtHER   PcBLIC 

Service  Companies. 

The  sliding  scale  system  in  England  was  first  applied  to  gas 
eoDipanies.  The  system  has  been  extended  to  two  electric  light 
companies.  See  The  Walker  &  Wallsend  Union  gas  companies, 
^electric  lighting)  Act,  1899.  The  City  of  London  Electric 
Lighting  Company,  (Ordei-s  1890-1891,  Acts  1893  and  1900). 

As  to  electric  power  companies,  while  no  general  law  has  been 
passed  and  no  common  form  of  sliding  scale  adopted,  Parliament 
has  in  most  charters  held  out,  by  means  of  the  sliding  scale,  some 
inducement  to  the  companies  to  provide  energy  as  cheaply  as 
possible. 

Thus  the  North  Metropolitan  Electric  Power  Supply  Act, 
1000,  and  the  Lancashire  Electric  Power  Act,  1900,  provides 
that  when  during  an  entire  year  the  prices  charged  have  ])een 
1^1  per  cent,  or  more  below  the  inaxiiiiiiiii  i)ri('e,  the  dividend 
may  be  increased  above  the  standard  rate  by  V^  of  1  per  cent, 
for  every  complete  V/'^  per  cent,  reduction  in  pri(*e.  The  com- 
pany may  make  up  deficiencies  in  the  standard  dividend  allowed; 
ami,  whenever  the  dividends  actually  paid  exceed  the  standard 
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rate,  except  for  the  purpose  of  making  up  deficiencies,  the  price 
to  be  reduced  V^  per  cent,  for  each  complete  ^  of  1  per  cent, 
increase  in  dividend.  It  will  be  seen  that  the  scheme  of  these 
acts  is  a  sliding  scale  working  upwards  in  favor  of  the  compan- 
ies, but  not  downwards  in  favor  of  the  consumers. 

The  South  Wales  Electric  Power  Distribution  Company's  Act, 
1900,  contains  a  sliding  scale  working  both  ways,  like  the  stand- 
ard sliding  scale  in  the  gas  acts. 

The  North-western  Electricity  and  Power  Gas  Act,  1903,  pro- 
vides that  the  surplus  profits  of  the  company  in  any  year,  above 
the  sum  sufficient  to  pay  a  dividend  of  10  per  cent,  shall  be  ap- 
plied one-third  to  a  reserve  fund  until  the  same  amounts  to 
£100,000,  one-third  to  a  reduction  in  price,  and  one-third  to  an 
additional  dividend.  After  the  reserve  fund  amount  to  £100,000, 
the  surplus  is  to  be  applied  to  a  reduction  in  price  and  one-half 
to  an  increase  in  dividends. 

All  these  acts  contain  a  provisiou  that  the  standard  price  and 
the  ratio  between  dividends  and  price  may  be  revised  by  the 
Board  of  Trade  upon  application  of  either  the  company  or  the 
consumers  at  periodic  intervals,  usually  ten  years. 

By  the  Shepton-Mallet  Gas  Act,  1905,  the  company  was  au- 
thorized to  go  into  the  business  of  electrical  distribution  on  the 
basis  of  maximum  prices  of  l%d.  and  8d.  per  unit,  according 
to  consumption,  a  standard  price  of  6d.  per  unit,  a  standard 
rate  of  dividend  of  7  per  cent,  and  a  sliding  scale  of  l^  of  1  per 
cent,  in  the  dividend  rate  for  every  ^4  of  Id.  variation  in  the 
price  per  unit. 

W.  H.  Gardiner.  Jr.,  in  his  paper  read  before  the  National 
Electric  Light  Association,  Atlantic  City,  1906,  after  discussing 
the  application  of  the  sliding  scale  to  gas  and  electric  light  com- 
panies, said 

''These  principles  might  be  applied  with  equal  justice 
and  benefit  to  railroads,  traction  and  other  forms  of  public 


service.'* 


The  Companies  Should  Have  the  Bight  to  Assent  to  or 

Reject  the  Detah.ed  Plan  Proposed. 

The  sub-committee  on  the  London  Sliding  Scale  as  applied  to 
electricity,  in  its  report  to  the  Committee  on  Public  Policy, 
National  Electric  Light  Association,  with  respect  to  the  adoption 
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i>r  rejection  by  the  companies  of  detailed  plans,  reported  as  fol- 
lows: 

"The  diflSculty  in  any  if  not  most  cases  of  determining, 
under  actuallly  existing  conditions,  the  fair  value  of  the 
lighting  investments  in  this  country,  and  thus  the  fair 
initial  dividend  and  initial  rates  for  service,  is  so  great  that 
fair  dealing  demands  that  the  particular  company  involved 
shall  have  the  right  to  assent  to  or  reject  the  plan  proposed 
in  every  case.  The  inducement  to  the  company  to  adopt  the 
system  is  so  great  that  it  can  reasonably  be  trusted  to  assent 
to  any  conditions  of  its  applicaiipn  ^at^^^:^l{li|iduly . 
hazardous  or  burdensome."  tit       • 

Powers  op  the  Legislature. 

The  legislature  of  the  State  of  Wisconsin  possesses  constitu- 
tional power  to  require  gas  companies  and  other  public  service 
corporations  to  furnish  their  products  or  service  at  reasonable 
prices  and  proifits,  and  such  corporations  are  bound  to  submit 
to  reasonable  legislative  requiremeilts  on  these  subjects.  A  leg- 
islative act,  embodying  the  principles  of  the  sliding  scale  sys- 
tem, and  providing  for  the  adoption  and  application  of  such  sys- 
tem, would  be  within  legal  principles  well  recognized  and  main- 
tained by  our  state  and  federal  courts  of  last  resort. 
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Gas  Light  &  Coke  Act,  1876,  39  &  40  Victoria  225. 
Gas  Light  &  Coke  Act,  1898,  61  &  62  Victoria  172. 
Gas  Light  &  Coke  Act,  1903,  3  Ed.  VII.— 41. 
Soutli  Metropolitan  Gas  Act,  1876,  39  &  30  Victoria 

229. 
South  Metropolitan  Gas  Act,  1896,  59  &  60  Victoria 

226. 
South  Metropolitan  Gas  Act,  1900,  63  &  64  Victoria 

142. 
South  Metropolitan  Gas  Act,  1901,  Ed.  VII.  1—189. 

See  Appendix  a — Gardiners — London  Sliding  Scale — Na- 
tional Electric  Light  Association,  1906  for  further 
references. 

1.  Debates  in  Parliament  1875  and  1876. 

2.  The  Return  of  the. Revision  Commission  appointed 

under  the  City  of  London  Gas  Act  of  1868 — Par- 
liamentary Document,  1874,  No.  132. 

3.  Annual  reports  to  Parliament  of  the  Authorized  Gas 

undertakings,  both  companies    and    corporations, 
1881  to  date. 

4.  Address  delivered  June  9,  1874,  by  Mr.   (now  Sir) 

Geo.  Livesey,  as  President  of  the  British  Associa- 
tion of  Gas  Managers. 

5.  The  Journal  of  Gas  Lighting,  Water  Supply  and 

Sanitary  Engineering,  published  weekly  since  1848. 

6.  Jjaw  of  the  London  Gas  Companies — Th.  J,  Barnes, 

1900. 

7.  Precedents  in  Private  Bill  Legislation  affecting  Gas 

and   Water   under-takings — By  G.  W.  Stevenson, 

1878. 
E.  H.  Stevenson  and  E.  K.  Burstal,  1879—1890. 
E.  H.  Stevenson  and  E.  K.  Burstal,  1891—1901. 
8-  Power  of  charge  of  the  Metropolitan  Gas  Companies 

—By  L.  U.  S.  Rostron,  1900. 
9.  Law  relating  to  gas  and  water — By  Michael   and 

Will,  5th  Ed.  1901. 
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10.  Complete  gas  and  water  acts   by  Joseph    Reeson, 
1902. 

11.  Historic  Sketches  of  the  London  Companies. 
Report  of  the  Board  of  Trade,  July  25,  1876. 
Report  of  the  Board  of  Trade,  April,  1899. 

•  Report  of  the  Committee  of  Parliament,  1899. 
Michael  &  Will,  5th  Ed.  pp.  CXIX-CXXIX. 
Rostron's  Power  of  Charge,  pp.  1-56. 
A  History  of  the  South  Metropolitan  Gas  Company. 

Statistics. 

1.  Annual  reports  of  the  Authorized  Gas  Undertakings, 

both  companies  and  corporations,  1881  to  date. 

2.  The  analysis  of  Accounts   of    Gas  Undertakings — PuB- 

lished  by  the  ''Gas  World." 

3.  The  Gas  World  Book,  published  annually. 

4.  The  Gas  Works  Directory  and  Statistics — ^Published  an- 

nually since  1877. 

5.  Report  of  Consumers  Gas  Company,  Toronto — 1907. 

6.  Uniform  Classification  of  Accounts  in  Gas  Utilities — ^R. 

R.  Comm.  of  Wisconsin,  November,  1908. 
7.  Field's   Analysis  of  Accounts    of    Principal     Qas 
Undertakings — Published  yearly. 
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I. 


THE  NATURE  OF  A  FUBLiC  UTILITY. 

Any  business  or  vocation  affected  with  a  public  interest  :s  a 
public  utility.  Lord  Hale  in  his  treatise  De  Portibus  Maris,  1 
Harg.  Law  Tracts,  78. 

The  dootrine  laiJ  down  by  Lord  Hale  is  the  common  law- 
foundation  for  the  regulation  and  control  of  public  utilities.  It 
was  definitely  accepted  for  this  country  and  applied  in  the  case  uf 
Munn  V.  111.  94  U.  S.  113.    Waite,  C  J.  said: 

*'\Vhen,  therefore,  one  devotes  his  property  lo  a  use  in 
which  the  public  has  an  interest,  he,  in  effect,  grants  to  the 
public  an  interest  in  that  use,  and  must  submit  to  be  control- 
led by  the  public  for  tlie  common  good  to  the  extent  of  the 
interest  created."     p.  126. 

In  the  case  cited  a  law  regulating  the  charges  for  storing  grain 
In  elevators  was  sustained. 


IL 

WHAT  Bl'SIXESSES  OR  \'OCATIONS  ARE  AFFECTKD 

WITH  A  PUBLIC  INTEREST. 

What  c'rcuuHiancis  wid  affect  a  bu.sincss  or  vocation  with  a 
public  interest  is  n(;t  c'car.  At  common  law  (omitting  tho->c 
kinds  of  businesses  which  are  subjected  to  special  control  in  the 
interest  of  peace,  safety,  health  and  morals)  the  following  classes 
of  business  were  held  to  1-e  affected  with  a  public  interest  and 
were  therefore  regulated  and  controlled: 

1.  The  carrier. 

2.  Innkeeper. 
8.     I'erryma.i. 

4.  Wharfinger. 

5.  Miller — Freund  Pol.  Power,  p.  381. 
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By  statute,  and  in  addition  to  tlie  common  law,  regulation  and 
control  has  been  extended  to  the  business  of  the 

1.  Railroad, — 

R.  R.  Co.  V.  Fuller,  17  Wall.  560; 
Olcott  V.  Supervisors,  16  Wall.  678 ;     . 
See  note — ^9  Rose's  Notes  U.  S.  Reports  p.  27  and 
Cooley's  Const.  .Lim.  (7th  Ed)  p.  873. 

2.  Railroad  Terminals, — 

Ryan  v.  Louisville  Term.  Co.,  102  Tenn.  119. 

3.  Telegraph  &  Telephone, — 

Western  Union  Tel.  Co.  v.  Pendelton,  95  Ind.  102 ; 
Chesapeake  etc.,  Tel.  Co.  v.  Tel.  Co.,  66  ]\Id.  399; 
Brown  v.  Tel.  Co.,  6  Utah  236 ; 
State  v.  T'J.  Co.,  47  Fed.  633 ; 
State  v.  Tel.  Co.,  93  AIo.  App.  358. 

4.  Turnpikes, — 

Kemper's  Lessee  v.  Turnpike  Co.,  11  Ohio  292. 

5.  Canals, — 

Guc  v.  Tidewater  Canal  Co.,  24  How.  257. 

6.  Bridges  &  i  oil  Roads, — 

Drawbridge  Co.  v.  Shepherd,  21  How.  112. 

7.  Improvement  of  Navigation, — 

In  re  So.  W^is.  Power  Company,  122  N.  W.  (Wis.)  801. 

8.  Irrigation, — 

Wheeler  v.  Irrigation  Co.,  10  Colo.  589—590; 
White  V.  Canal  Co ,  22  Colo.  198. 

9.  Corporations  created  for  the  ])uri)(j.se  of  constructing  and 

maintaining  a  pipe  line  in  an  oil  district  for  tlic  convey- 
ance or  transportation  of  petroleum  for  the  public  general- 

W.  Va.  Trans.  Co.  v.  Oil  &  C.  Co.  5  W.  Va.  382. 

10.  Corporations  for  constructing  and  mainlaininc^  pipes   for 
the  conveyance  of  natural  gas  to  consumers, — 

Gas  Co.  V.  Elk  Co.,  181  Pa.  vSt.  4^5; 
Roch.  Natl.  Gas  Co.,  v.  Richardson,  03  Harl).  437. 
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11.  Corporations  for  gathering  and  distributing  news*   and 
market  quotations, — 

Inter  Ocean  Co.  v.  Associated  Press,  184  III.  148 ; 
Stock  Exch.  V.  Board  of  Trade,  127  111.  122. 

12.  Theatres  and  other  places  of  amusement, — 

People  Y.  King,  110  N.  Y.  428 ; 

Civil  Rights  Cases,  109  U.  S.  42  ; 

U.  S.  V.  Taylor,  9  Biss.  473 ; 

Greenberg  v.  W.  Turf  Assn.,  140  Calif.  361. 

13.  Storage  of  tobacco, — 

Nash  V.  Page,  80  Ky.  547. 

14.  Storage  of  Grain, — 

Munn  V.  111.,  94  U.  S.  113; 

Brass  v.  No.  Dak.,  153  U.  S.  399 ; 

Peo.  V.  Judd.  117  N.  Y.  18. 

15.  Stock  Yards, — 

Coting  V.  Kansas  City  etc..  Yds.,  82  Fed.  852. 

16.  Supply  of  Water, — 

Knoxville  v.  KnoxviUe  Co.,  107  Tenn.  671; 
Kennebec  W.  D.  v.  Watterville,  97  Me.  201 ; 
Spring  Valley  W.  W.  v.  Schottler,  110  U.  S.  354; 
Mobile  V.  Bienville,  etc.,  Co.,  130  A.  la.  384. 

17.  Supply  of  Light,  Heat  and  Gas, — 

Denning  v.  Recorders  Court,  145  Calif.  641; 
State  V.  Col.  G.  L.  Co.,  34  Ohio  St.,  572 ; 
In  re  Pryor,  55  Kan.  730; 
Rushville  v.  Gas  Co.,  132  Md.  575; 
Shepard  v.  Milw.  Gas  Lt.  Co.,  6  Wis.  526 ; 
Madison  v.  Gas  &  El.  Co.,  129  Wis.  249 ; 
Indiana,  etc.,  Co.  v.  Gas  Co.,  158  Ind.  519. 

18.  Insurance, — 

Eagle  Ins.  Co,  153  U.  S.  446; 

State  V.  Stone,  118  Mo.  388; 

Chgo.  Life  Ins.  Co.,  v.  Needles,  113  U.  S.  574; 

People  V.  l^'ormosa,  131  N.  Y.  478. 


*  As  to  corporations  for  gathering  and  distributing  news,  see  Contra 
State  V.  Associated  Press,  169  Mo.  410. 
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19.  Banking,— 

Baker  v.  State,  54  Wis.  373. 

20.  Corporations  for  developing  and  improving  the  mining  in- 

dustry,— 
Ry.  Co.  V.  Mont.  U.  R.  Co_l6  ^ont^3Q^  -(AHow-J  to 
exercise  Eminent  domSMV^""       -  '•"  '^ 

21.  Furnishing  and  sale  of  power  originated  or  created  by  a 
dam  on  a  navigable  stream, — 

Wis.  River  Imp.  Co.  v.  Pier,  137  Wis.  325 ; 
Light  &  Power  Co.,  v.  Hobbs,  72  N.  H.  531,  at  534 ; 
Minn.  C.  &  P.  Co.  v.  Koochiching,  97  Minn.  429  at  451 ; 
See  also  Pouter  Co.  v.  Pratt,  101  Minn.  197 ; 
McMecking  v.  Cent.  C.  P.  Co.,  80  So.  Car.  512. 

Contra   to   the   Wisconsin,  New  Hampshire^   Minnesota  and 
South  Carolina  cases,  and  to  the  effect  that  the  busi^tess   *f 
generating  such  power  for  sale  for  manufacturing  purposes 
is  not  affected  with  a  public  interest,  see: 
Brown  v.  Gerald,  100  Me.  372 ; 
Fallsburg  Co.  vs.  Alexander,  101  Va.  98; 
Berrien  Springs  W.  P.  Co.  v.  Judge,  133  Mich.  48 ; 
btate  V.  Power  Co.,  39  Wash.  648 ; 
See  also  Atty  G^n'l  v.  Eau  Claire,  37  Wis.  at  437 ; 
Gaylord  v.  S.  D.  of  Chicago,  204  111.  576  ; 
Howard  Mills  Co.  v.  Schwartz,  77  Kan.  599; 
Robert  Avery  v.  Vt.  El.  Co.,  75  Vt!  235,  to  the  effect  that 
the  generation  of  power  by  an  individual  to  supply  a 
railroad  with  power  not  a  public  use. 
Water  cannot  be  taken  for  the  purpose  of  furnishing  me- 
chanical pjwer,  In  re.  W.  P.  Co.  62  Vt.  27  see  Smith 
V.  Barre  W.  Co.,  73  Vt.  310. 

For  cases  in  which  the  business  of  generating  power  for  manu- 
facturing and  other  purposes  is  held  to  be  affected  with  a  i>ublic 
interest,  see 

Shasta  Power  Co.,  v.  Walker,  149  Fed.  568  affmd  160  Fed. 
856  (Power  for  municipal  and  Mfg.  Purposes)  ; 
Helena  P.  T.  Co.  v.  Spratt,  35  Mont.  108.    (Power  fo-  ir- 
rigation and  mfg.  purposes)  ; 
HoUister  v.  State,  71  Pac.  541,  and  Jones  v.  No.  Ga.  El. 
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Co.  125  Ga.  ri8,  (^Tunicri)al  and  mfg.  purposes)  ; 
D.  T\  &  T.  O).  V.  D.  R.  G.  Co.,  30  Col.  204;  (Mfg.  Irriga- 
tion and  other  purposes)  ; 
In  re  Niagara  Co.,  97  N.  Y.  Supp.  853. 

Lewis  Em.  Dcm.  p.  551  \'oI.  1,  (3d  Ed)  says: 

'\Sau'7fti!Is  and  grist  mills,  carding  and  fulling  mills,  cotton 
gins  and  other  mills,  which  are  regulated  by  law  and  obliged 
to  scri'e  the  public,  are  undoubtedly  a  public  use."  Citing 
Saddler  v.  Langham.  84  Ala.  311 ;  McCulley  v.  Cunningham, 
96  Ala.  583;  State  v.  Edwards,  86  Mo.  102;  Harling  v. 
rk)odlet,  3  Yen;.  41  ;  Varner  v.  Martin,  21  W.  Va.  534. 

This  seems  to  be  the  grounds  upon  which  the  court  based  its 
dec'sion  in  Wis.  River  Imp.  Co.  v.  Pier,  137  Wis.  325  Justice 
Timlin  said : 

"By  the  statute  above  quoted  (Public  utility  law)  the  pub- 
lic are  entitled  to  use  and  enjoy  the  power  created,  by  this 
dam,  not  as  a  mere  favor  or  by  permission  of  the  owner  but 
by  right.  The  charges  of  the  power  company  are  to  be  rea- 
sonable ami  to  be  regulated  by  the  public  authorities.  These 
are  the  testb  of  a  public  use." 

No  one  common  characteristic  is  found  in  the  preceding  enu- 
meration of  business  held  to  be  effected  with  a  public  interest. 
The  different  businesses  have  to  do  with  transporta- 
tion, finance,  necessaries  of  life  and  with  the  staple  products  of 
the  community.  Many  of  such  businesses  require  and  operate 
under  a  special  grant  or  privilege  from  the  sovereign — such  as  a 
grant  of  corporate  existence,  a  delegation  of  the  sovereign  pre- 
rogative of  eminent  domain,  or  a  grant  of  a  franchise  to  use 
streets  and  other  public  places.  Many  of  such  businesses  are  of 
a  monopolistic  character,  creating  either  a  legal  or  a  virtual  mo- 
nopoly. 
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III. 

THEORIES    ADVANXED    JUSTIFYING   A    HOLDING 

THAT  CERTAIN  BUSINESSES  ARE  AFFECTED 

WITH  A  PUBLIC  INTEREST. 

Various  theories  have  been  advanced  by  the  courts  and  legal 
[•rofcssion  as   to  the  principles  which  justify  public  control,  or 
\hich  justify  a  holding  that  a  certain  class  of  business  is  affected 
'.vith  a  public  interest. 

7.  Corporate  existence. 

A  mere  grant  of  corporate  existence  is  not  sufficient  to  justify 
^[fecial  control  or  regulation.  L.  S.  &  M.  S.  Ry.  Co.  v.  Smith, 
173  U.  S.  684,  689. 

'*The  power  to  enact  legislation  of  this  character  cannot  be 
founded  upon  the  mere  fact  tliat  the  thing  affected  is  a  cor- 
poration even  when  the  legislature  has  power  to  amend  or 
repeal  the  charter  tliereof/' 
See  also  People  v.  Budd,  117  N.  Y.  1  (1889). 

.An  individual  conducting  any  public  utility  is  subject  to  exactly 
:!ie  same  regulation  as  is  a  corporation  in  the  same  business  and 
n<ler  similar  conditions. 

The  power  of  Eminent  Domain. 

The  basis  for  imposing  special  regulation  and  control  is  not 
*'  e  delegation  of  this  power.  It  is  true  that  public  utilities  are 
::eneraily  given  this  power.  However,  innkeepers,  hackmen> 
'  <Lnkers,  owners  of  stockyards,  those  who  gather  and  distribute 
'..arket  quotations  and  warehousemen''-'  enjoy  no  such  power,  and 
•  L-t  all  are  subject  to  regulation. 

« 
i .    The  grant  of  a  franchise. 

Most  pursuits  subject  to  regulation  and  contn;!,  operate  or  exist 
^y  virtue  of  a  franchise.  Such  for  example  as  the  telegraph,  tel- 
'  phone,  gas,  electric  light  and  water  companies,  the  street  rail- 
■•^ay  and  others  which  are  granted  the  right  to  use  public  streets 
\rA  places.     But  hackmen  use  the  streets  only  as  do  private  in- 


*  Wanshonsemen  enjoy  this  right  in  Minnesota. 
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dividuals;  innkeepers,  warehousemen  and  others  seldom  enjoy 
any  special  grant  and  yet  all  are  admittedly  engaged  in  occupa- 
tions subject  to  regulation. 

d.      It  is  suggested  that  the  right  to  regulate  and  control  is  just- 
ified by  the  failure  of  competition  to  regulate :  that  the  on- 
ly businesses  or  pursuits  that  can  lawfully  be  specially  re- 
gulated %r  controlled  are  legal  or  virtual  monopolies. 
In  Munn  v.  111.  94  U.  S.  113,  the  law  regulating  the  charges 
of  grain  elevators  was  sustained  because  of  the  monopolistic  char- 
acter of  the  business. 

In  Shepard  v.  Milw.  Gas  Light  Co.,  6  Wis.  526,  the  gas  light 
company  was  held  subject  to  regulation  because  of  the  extent  of 
the  business  and  the  lack  of  competition. 

In  People  v.  Judd,  117  N.  Y.  1,  the  court  emphasized  the  mo- 
nopolistic feature  of  the  business  (grain  elevators).  However, 
in  this  case  the  court  saw  several  reasons  for  justifying  regula- 
tion.   The  court  said : 

"We  rest  the  power  of  the  legislature  to  control  and  regu- 
late elevator  charges  on  the  nature  and  extent  of  the  busi- 
ness, the  existence  of  a  virtual  monopoly,  the  benefit  derived 
from  the  canal  creating  the  business  and  making  it  possible, 
the  interest  to  trade  and  commerce,  the  relation  of  the  busi- 
ness to  prosperity  and  welfare  of  the  state  and  the  pract'ce 
of  legislation  in  analogous  cases.'' 

In  affirming  the  right  of  a  municipality  to  regulate  the  rates 
charged  for  gas  by  the  city  gas  company,  the  supreme  court  of 
Ohio  discussed  the  grounds  upon  which  the  right  is  based.  De- 
fendant insisted  that  property  devoted  to  a  public  use,  or  busi- 
ness affected  with  a  public  interest,  means  property  or  business 
devoted  to  the  transportation  or  care  of  the  persons  or  propertv 
of  others.    The  court  said  : 

"It  is  true  that  the  public  has  not  the  use  of  the  propertv 
of  a  gas  company  as  it  has  of  a  ferry,  nor,  prooably,  as  it  has 
of  a  warehouse,  yet  a  gas  company  controls  and  supplies  a 
public  want  in  a  position  that  gives  it,  or  may  do  so,  a  vir- 
tual monopoly  of  the  supply.  *  *  *  It  is  the  virtual 
monopoly  of  the  want  that  gives  to  the  public  the  right  to  re- 
piiate  the  prices  demanded  for  it. 
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Zanesville  v.  Gas  Light  Co.,  47  Ohio  St.  at  33.  To  the  same 
citect  Rushville  v.  Gas  Co.  132  Ind.  575  and  Shepard  v.  Milw. 
Ga^  Uight  Co.,  6  Wis.  526. 

In  the  stockyard  case  the  business  of  handling  and  yarding 
slock  was  held  to  be  affected  with  a  pubHc  interest  and  subject 
to  reg"ulation  as  to  rates  because  "many  people  are  compelled  to 
become  their  patrons."  Coting  v.  Kan.^s  ^>t%ifV^,MY*J"(ls,  82 
red.  852.  ***    ^*   wi*^    *      *« 

The  Colorado  court  compelled  an  irrigation  company  to  furnish 
water  to  an  applicant  at  the  rate  fixed  by  law  because  such  com- 
panies are  generally  monopolies  along  the  line  of  their  canals. 
Its  \-ocation,  together  with  the  use  of  its  property,  are  closely 
nllied  to  the  public  interest,  and  its  conduct  in  connection  there- 
with naturally  affects  the  community  at  large." 

Wheeler  v.  Irrigation  Co.,  10  Colo.  589 — 590 ; 
White  V.  Canal  Co.,  22  Colo.  198. 

For  other  decisions  expressing  the  monopoly  theory  for  regu- 
lation and  control,  see: 

State  V.  Edwards,  86  Mo.  105 ; 

State  V.  Loomis,  115  Mo.  329 ; 

State  V.  Col.  G.  L.  Co.,  34  Ohio  St.  572 ; 

In  re  Pryor,  55  Kan.  730 ; 

Bolt  V.  Stennet,  8  Term  Rep.  606 ; 

Allnutt  V.  Inglis,  12  East.  527 ; 

The  case  of  monopolies,  11  Coke  85 ; 

Spring  Valley  W.  W.  v.  Schottler,  110  U.  S.  347; 

Sinking  Funa  Cases,  99  U.  S.  700,  747 ; 

R.  R.  Co.  V.  111.  118  U.  S.  557; 

4  Bl.  Comm.  pp.  158 — 60 ; 

Salt  Co.  V.  Guthrey,  35  Ohio  St.,  666 ; 

Cloth  Co.  V.  Cloth  Co.,  14  N.  Y.  S.  277. 

Monopoly  Theory  We.vkened. 

The  force  of  the  decision  in  the  Munn  case,  in  so  far  as  it 
held  to  the  monopoly  feature  as  the  ground  for  control,  was  con- 
siderably weakened  by  a  decision  of  the  same  court  in  Brass  v. 
Xo.  Dak.  153  U.  S.  399.  The  New  York  case.  People  v.  Jndd, 
laid  by  far  less  stress  upon  the  monopoly  feature  of  the  grain  ele- 
vator business  than  did  the  court  in  the  Munn  case,  but  in  the 

19 
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North  Dakota  case  the  theory  that  only  monopolistic  businesses 
could  be  regulate<l  was  about  abandoned.  In  the  Munn  (111.) 
case  elevators  in  the  city  of  Chicago  (14  in  number)  only  were 
affected  by  the  law  sustained,  while  in  the  No.  Dakota  case  ele- 
vators throughout  the  state, — (some  600  owned  by  about  125 
different  persons  oi  concerns)  were  affected.  The  absence  of 
the  monopolistic  feature  was  very  strongly  urged  upon  the  court, 
but  the  law,  by  a  divided  court,  was  sustained. 

In  Ladd  v.  So.  Cotton  Press  Co.,  53  Tex.  172  it  was  held  that 
there  may  exist  a  virtual  monopoly  not  subject  to  special  con- 
trol. (Cotton  pressing  establishment.  In  the  absence  of  legisla- 
tion declaring  the  business  affected  with  a  public  interest  the 
court  refused  to  fix  rates  to  be  charged.) 

Coal  mining  was  held  not  to  be  a  public  use 
Millet  v.  Peo.  117  111.  294. 

The  courts  refused  to  apply  the  Munn  doctrine  to  a  live  stock 
market,  although  its  transactions  were  upon  a  vast  scale. 
Am.  Live  Stock  Co.  v.  Exchange,  143  111.  239. 

or  the  manufacture  of  watch  cases  as  carried  on  by  a  monopoly. 
Deuber,  Etc.,  Co.  v.  Havard,  etc.,  Co.,  66  Fed.  645. 

Comment  on  Cases. 

In  commenting  upon  the  foregoing  cases,  Mr.  Rose  in  his  notes 
on  the  United  States  reports,  Vol.  9,  p.  32,  says : 

"But  apart  from  the  fact  that  so  many  cases  have  accorded 
weight  to  the  monopoly  feature  in  deciding  this  question, 
renderinqf  it  at  least  a  circumstance  of  the  first  importance,  it 
not  a  criterion,  it  is  to  be  borne  in  mind  that  even  the  North 
Dakota  elevators  still  present  certain  of  the  features  of  a 
monopoly  in  the  broad  sense  of  the  term.  While  individual 
owners  thereof  have  no  monopoly,  the  business  itself  is  siicli 
in  the  sense  tliat  grain  growers  are  compelled  to  resort 
thereto  in  moving  their  crops  to  market,  in  much  the  same 
way  that  railroads  are  a  monopoly  though  paralleling-  one 
another  and  competitors  for  business,  in  the  sense  that  the 
individual  must  resort  thereto  in  supplying    his    ordinary'- 
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wants,  and  pursuing  his  ordinary  business  vocations.  This 
same  element  of  monopoly  is  present  in  every  municipal 
gas  or  water  company,  in  telegraph  and  telephone  companies, 
and  the  like  though  there  be  a  dozen  competing  concerns. 
The  individual"  is  powerless  to  obtain  the  sei"vice  which  they 
afford  without  resort  to  them.  All  of  these  doubtless  present 
the  monopoly  element  in  more  pronounced  form  than  the 
grain-warehousing  business,  a  consideration  which  suggests 
the  observation,  that  the  supreme  court  will  probably  not 
carry  the  doctrine  any  further  than  the  limits  marked  by  the 
grain  elevator  cases,  stock  exchange  v.  Board  of  Trade,  127 
111.  158. 11  Am.  St.  Rep.  107." 

c.  Finally,  that  the  right  to  control  rests  upon  the  nature  of  the 
business  itself. 
Under  this  theory  are  included  and  merged  all  of  the  forego- 
ing. This  theory  is  broader  than  all  the  others  combined.  In  ad- 
dition to  the  classes  of  business  enjoying  the  right  of  eminent  do- 
main, those  operating  by  virtue  of  a  franchise  and  those  of  a  mo- 
nopolistic character,  it  is  contended  there  are  others  of  such  a 
nature  that  they  may  lawfully  be  specially  regulated  and  control- 
led. The  business  of  the  hackman,  of  the  insurance  company  and 
of  the  banker  are  given  as  examples.  The  principle  underlying 
this  theory  is  that  if  any  business  is  of  such  a  character  or  is  ope- 
rated under  such  conditions  that  there  is  danger  of  oppression 
of  the  people,  special  regulation  and  control  may  be  mvoked.  In 
other  words  w^here  there  is  no  other  way  of  protecting  the  people 
in  their  rights — no  other  way  in  which  the  welfare  of  the  people 
can  be  promoted  the  government  exercising  its  police  power  may 
step  in  and  regulate  in  such  a  way  as  not  to  transcend  constitu- 
tional rights  of  property  or  contracts.  Of  course  the  opportuni- 
ty to  oppress  is  most  often  present  because  of  some  form  of  mo- 
Ti«>|x>ly,  but  the  business  of  the  hackman,  the  banker  and  of  the 
insurance  company  are  but  very  remotely,  if  at  all,  of  a  mono- 
polistic character. 

In   sustaining  a  law  regulating  the  charges   and  services  of 
hackmen,  the  Massachusetts  Court  said: 

"These  regulations  are  a  reasonable  exercise  of  the  au- 
thority conferred  upon  the  mayor  and  aldermen  by  the  Gen. 
Sts.  *  *  *  They  are  manifestly  intended  to  secure  the 
use  of  suitable  hackney  carriages  and  the  services  of  compe- 
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tent  drivers  for  the  accommodation  of  public  travel  within 
the  city,  at  the  rates  thereby  established." 

Com.  V.  Page,  155  Mass.  227; 

See  also  Com.  v.  Duane,  98  Mass.  1 ; 

Com.  v.  Gage,  114  Mass.  328. 

In  stock  Exch.  v.  Board  of  Trade,  127  111.  158,  the  question 
was  as  to  the  right  of  the  court  to  compel  the  board  of  trade  to 
furnish  its  market  quotations  to  plaintiff,  it  being  shown  that  it 
was  in  tHe  habit  of  furnishing  them  to  all  other  applicants.  It 
was  argued  that  the  defendant  w-as  a  private  corporation  and  in 
nowise  subject  to  public  control.  But  the  court  held  that  its 
market  quotations,  while  perhaps  private  property  originally,  had 
through  the  methods  of  their  use  become  affected  with  a  pubhc 
interest,  and,  therefore,  subject  "to  such  regulation  of  the  legisla- 
ture and  courts  as  is  necessary  to  prevent  injury  to  such  public 
interest/' 

Freund,  in  his  work  on  Police  Power,  p.  389,  after  dwelling 
upon  the  basis  for  control  and  discussing  the  monopoly  theory  in 
connection  with  others,  says : 

"A  possible  solution  of  the  difficulty  may  be  found  in  the 
application  of  equality  •  •  •  Under  the  principle  of 
equality  the  classes  so  singled  out  should  have  some  relation 
to  the  possibility  of  oppression.  The  justification  for  regu- 
lating charges  in  some  particular  business  would  usually  be 
that  it  constitutes  a  de  jure  or  a  defacto  monopoly  or  enjoys 
special  privileges ;  but  it  may  also  be  that  the  commodity  sel- 
ected is  a  necessary  of  Hfe,  or  that  it  is  essential  to^the  in- 
dustrial welfare  of  the  community,  or  that  it  has  been  im- 
memorially  the  subject  of  regulation." 
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IV. 


CONCLUSION. 

Reviewing  tlie  cates  li:cie  seems  to  be  no  donbt  that  a  business 
which  (1)  enjoys  special  privileges  by  way  of  use  of  public 
streets  and  property  or  (2)  has  had  delegated  Jo.it rt^^O(wer  of 
eminent  domain-  or  (3)  a  businesilt<i3ptoQtftm«f'l*'i;rtual 
nirmopoly  is  affected  with  a  public  interest  and  may  on  any  one 
"f  these  three  grounds,  or  on  a  combination  of  such  grounds,  be 
made  subject  to  control  under  proper  circumstances,  although 
neither  spec  a  1  privilege  nor  monopolist'c  character  seems  abso- 
lutely essential  to  subject  a  business  to  government  control.  The 
extent  of  the  public  interest  will  measure  the  extent  of  the  pub- 
lic controL 


V. 


I>RIxMARILY  A  LEGISLATIVE  QUESTION. 

Whether  or  not  a  business  hitherto  deemed  to  be  private  has 

'jccome   affected  with  a  public  interest  and  therefor  subject  to 

>pecial    regulation  and  control,  is  primarily  a  question  for  the 

legislature. 

The   supreme  court  of  Illinois   in  announcing  this  principle, 

said : 

"It  is  not  cla'med  that  the  keeping  or  doing  of  business  in 
a  market  of  this  character  is  one  of  the  employments  which 
the  common  law  declares  to  be  i)ublic,  nor  is  it  pretended 
that  it  has  been  made  so  by  statute.  Ordinarily  the  adoption 
of  new  rules  of  policy,  or  the  application  of  existing  rules 
to  new  subjects,  is  for  the  legislature  and  not  for  the  courts. 
Accordingly  it  may  be  held  to  be  a  general  rule,  tliough 
perhaps  not  an  invariable  rule,  that  the  question  whether  a 


♦Contra  see  State  v.  Ass'd  Prers,  159  Mo.  410.  Ass'd  Press  Com- 
pany enjoyed  right  of  eminent  dc  main,  but  court  held  that  in  the  ab- 
s<:aice  of  legislation  to  that  effect,  it,  the  court,  would  not  declare  the 
company's  business  to  be  affected  with  a  public  interest. 
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particulaf  business  which  has  hitherto  been  deemed  to  be 
private,  is  public  and  impressed  with  a  pubHc  use,  is  for  the 
legislature."  Am.  Live  Stock  Co.  v.  Exch.  143  111,  210  at 
238. 

The  court  in  the  case  cited,  at  page  288,  gives  the  following 
reasoning  for  its  holding : 

**  Apart  from  the  consideration  that  the  extension  and  ap- 
plication of  even  existing  rules  of  law  to  subjects  not  here- 
tofore within  their  purview  is  legislative  in  its  nature,  the 
determination  by  the  courts  as  to  the  precise  point  at  which 
a  mere  private  business  reaches  that  stage  of  growth  and 
expansion  which  is  sufficient  to  render  it  juris  publici,  would 
be  surrounded  with  very  great  difficulties,  and  would  pre- 
sent questions  for  which  the  courts  unaided  by  legislation, 
would  be  able  to  fmd  no  just  or  satisfactory  criterion  or 
test.  But  when  the  legislature,  acting  upon  a  competent 
state  of  facts,  has  interposed  and  declared  the  business  to 
be  juris  publici,  all  difficulty  is     removed." 

With  reference  to  the  power  of  the  legislature  the  court    at 
page  240  said: 

"The  business  which  is  here  sought  to  be  subjected  to  a 
public  use  was,  at  its  commencement,  confessedly  private  and 
private  only,  and  the  public  use  is  sought  to  be  impressed, 
upon  it,  not  by  virtue  of  any  voluntary  grant  to  the  public, 
but  simply  because,  by  ]i:cre  process  of  growth  and  expan- 
sion, the  busire-^s  lias  reached  such  magnituile  as  to  effect 
public  interests  because  of  its  niagniture  alone.  These  facts 
would  (louhtlcss  he  sufficient  io  warrant  the  legislature,  i7i 
the  exercise  of  its  lc(j:shiti:e  discretion,  in  dechiring  a  public 
use,  and  placing  said  business  under  legal  cont^ol  and  c'ipcr-- 
7*ison,  but  such  power,  in  our  opinion  does  not  rest  zvith  the^ 
courts." 

The  supreme  court  of  Texas  ha^  adopted  the  rule  la'd  down 
in  the  Illinois  case. 

Ladd  V.  Southern  Cotton  Pre^s  '\Ug.  Co.  53  Tex.  172. 
"We  know  of  no  authority,  and  none  has  been  shown   ns, 
for  sayinj^  that  a  bnsircss  strictly  juris  prirati  will  be-jonit- 
juris  puhliei,  merely  by  reason  of  its  extent.     If  the  magni- 
tude of  a  i)articu]ar  busin?ss  is  such,  and  the  j^ersons  affect- 
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ed  by  it  are  so  numerous,  that  the  interest  ol  society  demands 
that  the  rules  and  principles  applicable  to  public  employ- 
ment should  be  applied  to  it,  this  would  have  to  be  done  by 
the  legislature,  (if  not  restrained  from  doing  so  by  the  con- 
stitution), before  a  demand  for  such  use  could  be  enforced 
by  the  courts." 
See  to  the  same  effect  State  v.  Ass'd  Press,  159  AIo.  119,  402 
et  seq. 

ULTIMATELY  A  JUDICIAL  QUESTION. 

Whether  or  not  the  legislature  has  transcended  its  constitu- 
tional powers  is  a  judicial  question,  but  every  intendment  will  be 
in  favor  of  the  constitutionality  of  the  legislative  act. 

Of  the  propriety  of  legislative  interference  v/ithin  the  scope  of 
legislative  power,  the  legislature  is  exclusive  judg?,  hence  if  un- 
der any  circumstances,  the  Illinois  legislature  might  have  de- 
clared the  Qiicago  grain  warehouses  public  warehouses,  it  must 
be  presumed  in  favor  of  the  act,  that  such  circumstances  existed. 

Munn  v.  111.,  94  U.  S.  113  at  132  &  133— The  court  said  : 

"For  our  purpose  we  must  assume  th.at,  if  a  state  of  facts 
could  exist  that  would  justify  such  legislation,  (regulating 
charges  of  elevators)  it  actually  did  exist  when  the  statute 
now  under  consideration  was  passed.     I^^or  us  the  question 
is  one  of  power  not  of  expediency.     If  no  state  of  circum- 
stances could  exist  to  just'fy  such  a  statute,  tlicn  we  may 
declare  this  one  void,  because  in  excess  of  the  legislative 
power  of  the  F.tate.    But  if  it  could,  we  must  prcsrnic  it  did. 
Of  the  propriety  of  legislative  interference  witliin  tlie  scope 
of  legislative  power,  the  legislature  is  the  exclusive  judge.'' 
See  also  State  v.  Mfg.  Co.,  18  R.  I.  16,  35; 
Antoni  v.  Greenhow,  107  U.  S.  775; 
Owen  V.  Sioux  City,  91  la.  190,  196,  197; 
State  V.  Wilson,  7  Kan.  App.  428,  437. 
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EXHIBIT  11/' 


THE  NATURE  OF  A  FRANCHISE.  DOES  A  FRANCHISE 

DIFFER  FROM  A  PERMIT  t 

Definitions. 

A  franchise  is  a  particular  privilege  conferred  by  grant  from 
a  sovereign  or  a  government,  and  vested  in  individuals  or  & 
corporation. 

Chgo.  Mun.  Gaslight  &  Fuel  Co.  v.  Town  of  Lake,  130 
111.  42,  53  (1889). 

A  franchise  is  a  particular  privilege  conferred  by  the  grant 
of  government  and  vested  in  individuals — a  branch  of  the  King's 
prerogative  subsisting  in  the  hands  of  a  subject. 

State  V.  Pittsburg,  Y.  &  A.  R.  Co.,  5  Ohio  St.  239  (1885) ; 
Araphce  Co.  Comrs.  v.  Printing  Co.,  15  Colo.  App.  189 

(1900); 
Wilmington,  etc.,  Ry.  Co.  v.  Downward,  14  Atl.   (Del.) 

720  (1888) ; 
Young  V.  Webster,  etc.,  Ry.  Co.,  75  la.  140  (1888) ; 
Milhau  V.  Sharp,  27  N.  Y.  611  (1863) ; 
Miller  v.  Com.,  112  Ky.  404  (1901) ; 
Crum  V.  Bliss,  47  Conn.  592,  602  (1880). 

A  branch  of  the  sovereign  power  of  the  state,  subsisting  in 
a  person  or  a  corporation  by  a  grant  from  the  state. 

Rochester,  etc.,  Ry.  Co.  v.  N.  Y.  etc.  Ry.  Co.,,  44  Hun. 
206,  212,  Affmd.  110  N.  Y.  128  (1888). 

A  franchise  is  a  special  privilege  conferred  by  the  govern- 
ment on  individuals,  and  which  does  not  belong  to  the  citizens 
of  the  country  generally  of  common  right.* 

Sellers  v.  U.  L.  Co.,  39  Wis.  525,  527  (1876) ; 


*  The  expression  "common  right"  employed  in  the  foregoingr  defini- 
tion is  intpnderd  to  moan  a  right  which  pertains  to  citizens  by  the  com- 
mon law,  the  investiture  of  which  is  not  to  be  looked  for  in  any  special 
law,  whether  established  by  a  constitution  or  an  act  of  the  legislature. 

19  Cyc.  p.  452; 

Spring  Valley  W.  W.  v.  Schottler.  62  Calif.  69.  107  (1882); 

Augusta  Bank  v.  Earle,  13  Pet.  519.  575  (1839); 

Curtis  V.  Leavitt,  15  N.  Y.  9,  170  (1857). 
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Spring  Valley  v.  Seliottlcr,  62  Calif.  69,  106  (1882) ; 
Hank  of  Augusta  v.  Earle,  38  U.  S.  517,  595  (1839) ; 
R.  R.  Co.  V.  Memphis  R.  Co.,  77  U.  S.  38,  50  (1869). 

A  privilege  or  immunity  of  a  public  naHtre^whic^^/capiiOt  < 
I'  irally  be  exe(*ised  without  legislative  granf.  ^*       * 

State  V.  Portage  City  Water  Co.,  107  Wis.  441  (1900) ; 
Thomps.'in  v.  People,  23  Wend.  537,  569  (1840). 

A  special  privilege  existing  in  an  individual  by  grant  of  the 
sovereignity,   and  not  otherwise  exercisable. 

jMayor  of  Detroit  v.  Moran,  44  Mich.  602,  604  (1880). 

A  franchise  '  *  is  a  right  such  as  cannot  be  exercised  without  the 
express  permission  of  the  sovereign  power — a  privilege  or  im- 
munity of  a  public  nature  which  cannot  be  legally  exercised 
without  legislative  grant.'' 

State  V.  ISIinn.  Thresher  Mfg.  Co.,  40  Minn.  213  (1889). 

A  right  belonging  to  the  government  which  i.«  conferred  upon 
a  r-itizen. 

Lasher  v.  People,  183  111.  226   (1899). 

Immunities  and  privileges  belonging  to  the  public  and  con- 
ferred on  private  individuals  or  on  corporations'. 

Com.  V.  Frankfort,  13  Bush.  (Ky.)  185  (1877). 

The  Essentials  of  a  Franchise. 

''a'l  It  is  essential  to  the  character  of  a  franchise  that  it 
^1  niild  be  a  grant  from  a  sovereign  power.* 

State  V.  Portage  City  W.  P.  Co.,  107  Wis.  441  (1900)  ; 
Sellers  v.  Union  Lbrg.  Co.,  39  Wis.  525  (1876). 


*  In  some  states  the  rule  prevails  that  the  legislature  cannot  gmnt 

tn  any  other  body,  such  as  a  municipality,  the  power  to  grant  fran- 

hises.    In   such    jurisdiction  grants  from   municipalities    authorizing 

•':  e  use  of  streets  by  railway,  telephone,  electric  light  and  water  works 

'  Tpanies,  are   construed  to  he  mere  licenses  or  contracts. 

Chicago  Municipal  Gas.  Lt.  Co.  v.  Lake,  130  111.  42   (188»); 

Peo.  V.  Detroit  Gaslight  Co.,  38  Mich.  i:a  (1878); 

Com.  E!.  Hit.  Co.  v.  Tacoma,  17  Wash.  661    (1897); 

Cain  V.  City  of  Wyoming,  104  111.  App.  538  (1902). 


> 
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(b)  A  franchise  miLst  be  supported  by  a  consideration. 


y^  ''The  older  {English  authorities  (as  Finch)   deiine  fran- 

O         chises  tx)  be  'branches  of  the  royal  prer(^ative  existing  in 
-ff^^  the  hands  of  a  subject  by  grant  from  the  king:'    3  Cruise, 
<>>  Dig.  278.     They  regarded   such   franchises   as  being  mere 
'''donations  of  the  sovereign,  to  be  treated  strictly  and  jeal- 
ously.   In  their  day,  they  commonly  were  so.    But  the  ad- 
vance of  liberty,  of  commerce,  and  the  arts  and  conveniences 
of  life  have  given  to  franchises  a  higher  character  of  public 
utility.     They  have  become  contracts  between  the  sovereign 
power  and  the  private  citizen,  made  upon  valuable  consid- 
eratioD,  for  purposes  of  public  benefit  as  well  as  private 
advantage." 

Thompson  v.  People,  23  Wend.  537,  578  (1840). 


n 


Franchises  are  privileges  conferred  by  grant  from  gov- 
ernment, and  vested  in  private  individuals.  They  contain 
an  implied  covenant  on  the  part  of  the  government  not  to 
invade  the  rights  vested  and,  on  the  part  of  the  grantees, 
to  execute  the  conditions  and  duties  prescribed  in  the 
grant." 

3  Kent.  Comm.  458. 
"     *     *     *     franchises  spring    from    contracts  between 
the  sovereign  power  and  private  citizens,  made  upon  a  val- 


In  Main,  permissive  rights  given  by  statute,  1885,  ''regulating  the 
erection  of  posts  and  lines  for  the  purpose  of  electricity"  gnranted  no 
franchise.  Prior  to  1885  the  legislature  kept  the  granting  of  franchises 
in  its  own  hands. 

Twin  Village  Water  Co.  v.  Gas  Lt.  Co.,  98  Me.  325   (1903). 

In  Nebraska,  the  right  of  a  street  railway  company  to  occupy  streets, 
when  granted  by  a  vote  of  the  electors,  is,  if  nothing  more,  a  license 
coupled  with  an  interest. 

Ivincoln  St.  Ry.  v.  Lincoln,  61  Neb.  109  (1901). 

In  Wisconsin,  the  state  may  indirectly  grant  franchises,  acting 
through  the  agency  of  a  municipality. 

State  V.  Portage  City  Water  Co.,  107  Wis.  441  (1900)  ; 

Ashland  v.  Wheeler,  88  Wis.  607  (1894); 

State  V.  Madison  St.  Ry.  Co,  72  Wis.  612   (1888). 

But  the  power  of  municipalities  to  grant  franchises  in  Wisconsin  is 
dependent  upon  statute.  In  State  v.  Milwaukee  Independent  Telephone 
Co.,  133  Wis.  588  (1907),  It  was  held  that  the  city  of  Milwaukee  had  no 
power  to  grant  a  fr-anchise  to  a  telephone  company.  An  ordinance  was 
there  held  invalid  as  an  attempt  to  confer  a  franchise. 

See  also  Wis.  Tel.  Co.  v.  Milwaukee,  126  Wis.  1   (1905). 
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nable  consideration,  for  purposes  of  public  benefit,  as  well 
as  of  individual  advantage. ' ' 

Thompson,  Corporations,  Vol.  4,  See.  5335. 

< 
A  franchise  is  a  contract  within  the  protection  of  the  con- 
stitutional provision  against  the  impairment  of  the  obligation 
jf  contracts.  Of  these  the  doctrine  is  well  settled  that  whenever 
lU  sovereign  power  for  the  time  being,  within  its  legitimate 
sphere  of  action  acting  under  the  authority  derived  from  the 
'-•uustitution  or  statute  law  of  the  state,  grants  to  a  body  of  co- 
uiiventurers  the  franchise  of  being  a  corporation,  or  any  other 
bpecies  of  franchise  in  the  nature  of  property,  and  the  grantees 
a.L-ept  the  grant,  such  franchise  is  within  the  constitutional 
I'lotection,  in  such  a  sense  that  it  cannot  thereafter,  in  the  ab- 
>ai«e  of  a  reserved  power  of  repeal  or  amendment,  be  revoked 
"r  repealed  by  any  form  of  state  action. 

State  V.  C.  &  N.  W.  Ry.  Co.,  128  Wis.  449  (1906). 

A  franchise  is  a  grant  by  or  under  the  authority  of  govem- 
nifcnt,  conferring  a  special  and  usually  a  permanent  right  to 
do  an  act  or  series  of  acts  of  public  concern;  and,  when  ac- 
■epted,  it  becomes  a  contract,  and  is  irrevocable,  unless  the 
right  to  revoke  it  is  expressly  reserved. 

Trustees  v.  Jessup,  162  N.  Y.  122  (1900)  ; 

Bank  of  Augusta  v.  Earle,  38  U.  S.  519,  595  (1839) ; 

California  v.  Pac.  Ry.  Co.,  127  U.  S.  1  (1887) ; 

Wheeling  E.  Co.  v.  Triadelphia,  58  W.  Va.  487  (1906) ; 

So.  West.  Mo.  Lt.  Co.  v.  Joplin,  113  Fed.  817  (1902) ; 

Water  Co.  v.  Austin,  206  Pa.  St.  297  (1903) ; 

Capitol  City  L.  &  P.  Co.  v.  Tallahassee,  168  U.  S.  401 
(1897)  ; 

Underground  Ry.  Co.  v.  New  York,  116  Fed.  952  (1902) ; 

Sunset. Tel.  Co.  v.  Medford,  115  Fed.  202  (1902) ; 

El.  Lt.  Co.  V.  Hot  Springs,  70  Ark.  300  (1902)  ; 

See  also:     Fletcher   v.  Peck,  10    U.    S.   (6  Craneh.)   87 

(1810)  ; 
Dartmouth  Coll.  v.  Woodward,  4  Wheat.  518   (1819)  ; 

People  V.  Cent.  U.  Tel.  Co.,  232  111.  260  (1908)  ; 

Mitchell  V.  Tulsa  Water  Co.,  95  Pac.  (Okl.)  961  (1908). 
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(c)  The  grant  must  be  of  special  privileges  which  do  not 
belong  to  the  citizens  of  the  country  generally  of  common 
right. 

This  qualification  (by  Chief  Justice  Taney,  in  Bank  of  Au- 
gusta V.  Earle,  13  Pet.  519,  595  (1839.)  **  Svhich  do  not  belong 
to  the  citizens  of  the  country  generally  of  common  right'  is 
an  important  one  and  constitutes  the  distinguishing  feature 
of  a  franchise.  What  is  meant  by  this  qualification  is  made 
clear  by  Mr.  Justice  Bradley,  in  a  recent  case  decided  by  the 
supreme  court  of  the  United  States.  *  *  •  He  says  'no 
private  person  can  establish  a  public  highway,  public  ferry  or 
railroad,  or  charge  tolls  for  tlie  use  of  the  same,  without 
authority  from  the  legislature,  direct  or  derived.  These  are 
franchises.  Corporate  capacity  is  a  franchise.  California  v. 
Central  Pacific  Rd.  Co.,  127  U.  S.  1.  *  *  *.  Of  course,  as 
the  learned  judge  says,  the  list  might  be  continued  indefinitely. 
But  this  quotation  clearly  illustrates  the  nature  of  a  franchise. 
Over  all  public  propert}^  highways,  navigable  rivers  and  seas, 
over  everything  that  belongs  to  the  sovereign,  the  power  of 
the  government  is  absolute,  whether  that  power  is  derived 
from  the  common  law  or  from  the  state,  or  the  national  con- 
stitution. AVhen,  therefore,  the  state  grants  the  right  thus 
belonging  to  the  government,  and  not  to  the  citizens  generally. 
as  a  matter  of  right,  it  is  the  grant  of  a  franchise.''  State  v. 
Scougal,  3  S.  Dak.  55  (1892). 

**In  this  country  it  is  a  special  privilege  granted  by  the 
state,  which  does  not  belong  to  the  citizens  of  the  country 
generally  by  common  rii(ht.  This  is  the  distinguishing  fea- 
ture of  a  franchisjo.  A  rijrht  wliich  lolongs  to  the  govern- 
ment when  conferred  upon  a  citizen  is  a  franchise.  No  one 
can  exercise  the  right  of  eminent  domain,  or  establish  a  high- 
way or  railway  and  charge  tolls  for  the  same,  without  a 
grant  from  the  IcErislature.  Such  rights  as  inhere  in  the 
sovereign  power  ctMi  only  Vc  exercihcd  by  the  individual  or 
corporation  by  virtue  of  a  i*rant  from  such  sovereign  power, 
and  when  the  state  grants  sueh  a  right  it  is  a  franchise." 
Lasher  v.  People,  IS:]  111.  220,  23  (1800). 

"Tlie  attenij)t  to  grant,  eonft^r,  and  delegate  rights  and 
])rivih\t!:es  eonstitnling   fnuK-hises  and  public   functions  of 
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the  state,  *  *  *  is  an  act  beyond  the  authority  of  the 
city.  They  pertain  to  a  class  of  powers  which  are  public 
in  their  nature  and  which  do  not  belong  of  common  right 
to  persons  generally." 

State  V.  Milw.  Ind.  Tel.  Co.,  133  Wis.  588,  595  (1907). 

A  Franchise  is  Propertst. 

Sellers  v.  Union  Lbrg.  Co.,  39  Wis.  525,  526  (1876) ; 

State  V.  Anderson,  90  Wis.  550  (1895) ; 

Chapman   Valve  Mfg.  Co.  v.  Oconto  Water  Co.,  89  Wis. 

264  (1895); 
Fond  du  Lac  Water  Co.  v.  Fond  du  Lac,  82  Wis.  322 

(1892) ; 
Oakland  R.  Co.  v.  Ry.  Co.,  45  Calif.  365,  373  (1872) ; 
Porter  v.  Rockford,  etc.,  Ry.  Co.,  76  111.  561,  577  (1875) ; 
Norwich  Gaslight  Co.  v.  Gas  Co.,  25  Conn.  19,  36  (1856) ; 
R.  R.  Co.  V.  Downward  (Del.),  14  Atl.  720,  721  (1888). 

The  grant  of  a  franchise  is  in  the  nature  of  a  vested  right 
of  property,  subject,  however,  in  most  cases,  to  the  perform- 
ance of  conditions  and  duties  on  the  part  of  the  grantees. 
Calif,  etc.  Tel.  Co.  v.  Tel.  Co.,  22  Calif.  398,  422  (1863). 

A  franchise  is  a  vested  right  peculiar  in  its  nature,  and  is 
a  quasi  property. 

Tome  V.  Crathers,  87  Md.  569  (1898). 

Although,  technically  speaking,  franchises  are  property, 
they  are  property,  of  a  peculiar  character,  arising  only  from 
It'gislative  grant,  and  are  not  in  ordinary  cases  subject  to  exe- 
cution or  to  sale  and  transfer,  even  in  payment  of  the  debts 
of  the  corporation. 

Randolph  v.  Larned,  27  N.  J.  Eq.  557,  560  (187G). 
Yellow  River,  etc.    Co.,   v.    Wood   county,    81   Wis.    554 
("1892). 

While  franchises  are  usually  conferred  on  corporations, 
they  are  essentially  corporate — they  may  be  graiilcd  to  in- 
•lividuals  as  well. 

Block  River  Imp.  Co.  v.  llolway,  87  Wis.  584  (1894) ; 

Atty.  Genl  v.  R.  R.  Cos.,  35  Wis.  425  (1874). 
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A  f rauchise,  like  other  property,  must  have  a  certain  owner ; 
it  can  exist  only  by  grant,  and  a  certain  grantee  is  essential 
to  a  grant. 

Sellers  v.  Union  Lbrg.  Co.,  39  Wis.  525  (1876). 


^y'  ..*     .'     .    Particular  Franchises. 

The  license  to  keep  a  saloon  confers  no  special  privilege  or 
right  upon  the  holder,  but  is  merely  one  of  the  means  adopted 
by  the  legislature  for  regulating  the  sale  of  intoxicating 
liquors ;  and  such  a  license  is  not,  therefore,  within  the  legal 
definition  of  a  franchise.* 

Martens  v.  Rock  Island  Co.  Atty.,  186  HI.  314  (1900). 

The  term  *' franchise"  does  not  embrace  the  right  of  a  cor- 
poration to  receive  money  on  general  or  special  deposit,  to 
lend  money  on  security,  or  to  discount  or  purchase  bills,  notes, 
or  other  evidence  of  indebtedness,  as  the  right  to  carry  on  such 
a  business  belongs  to  all  citizens  of  common  right,  f 

International  Trust  Co.  v.  Am.  L.  &  T.  Co.,  62  Minn. 

501   (1895); 
State  V.  Scougal,  3  S.  D.  55  N.  W.  858  (1892). 

But  the  power  or  privilege  of  a  bank  to  issue  notes  to 
eircnlate  as  money  is  a  franchise. 

Int.  Trust  Co.  v.  Am.  L.  &  T.  Co.,  62  Minn.  501  (1895) ; 
Atty.  Genl  v.  New  York,  3  Duer.  (N.  Y.)  119  (1854) ; 
Dearborn  v.  Bank,  42  Ohio  St.  617  (1885). 


*  Under  a  Kansas  decision  the  right  of  licensing  the  sale  of  intox- 
icating liquors  as  a  beverage,  and  the  extction  of  a  tax  or  charge  there- 
for, is  a  tranchise  or  privilege  which  no  city  has  the  power  to  exercise. 
State  V.  Topeka,  30  Kan.  653,  661  (1883). 

In  Alabama  the  right  to  operate  a  dispensary  for  the  sale  of  liquors 
is  held  to  be  the  exercise  of  a  franchise. 

Uniontown  v.  State,  145  Ala.  471   (1906); 
State  V.  Wilburn,  39  So.  (Ala.)  816  (1905). 

So  in  Kentucky  such  a  ILconse  is  held  to  be  a  franchise. 
Miller  v.  Com.,  112  Ken.  404  (19.01). 

•;■  In  an  early  case  in  Alabama  it  is  said,  that  alnee  the  adoption  of 

the  constitution  in  that  statt*,  the  right  to  exercise  banking  powers  con- 
stitutes a  franchise. 

State  V.  Stebbins,  1  Stew.   (A'a.)    209   (1828). 
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The  privilege  of  doing  business  as  an  insurer  is  a  franchise 
subject  to  legislative  regulation. 

People  V.  Loew,  44  N.  Y.  Supp.  42,  43  (1896). 

Whenever  any  citizen  or  corporation  receives  the  right  to 
construct  a  railroad  upon  the  land  of  ai^otW  ¥H%QF^i|pi 
consent  by  virtue  of  the  right  of  emineA^'dWiain;  sutfi*  in-" 
dividual  or  corporation  has  a  franchise  of  eminent  domain. 
Knoup  V.  Bank,  1  Ohio  St.  603,  613  (1853). 

The  privilege  conferred  upon  corporations  are  the  most  usual 
franchises. 

Sellers  v.  U.  L.  Co.,  39  Wis.  525  (1876). 

The  right  to  build  in  and  on  a  public  road  or  way  is  a  fran- 
chise. 

Penn.  R.  Co.  v.  Belt  Line  Co.,  10  Pa.  Co.  Ct.  R.  625, 
631  (1892). 

The  term  ** franchise''  is  properly  applied  to  a  grant  to  a 
corporation  of  a  right  to  lay  out,  construct,  and  operate  a 
railroad. 

DriscoU  etc,  R.  R.  Co.,  65  Conn.  230  (1894). 

The  grant  of  an  exclusive  right  to  construct  and  operate 
a  street  railway  in  a  city  is  a  franchise. 

Denver  etc.  St.  Ry.  Co.  v.  Ry.  Co.,  2  Colo.  673,  682  (1875). 
(1875). 

The  right  to  construct  and  maintain  water  works,  gas  works, 
electric  light  plants  or  a  public  market,  is  a  franchise.  So  is 
the  right  to  collect  tolls  upon  logs  put  into  a  public  river. 

State  V.  Portage  City  W.  Co.,  107  Wis.  441  (1900) ; 

Pnmell  v.  McLean,  98  Md.  589  (1904) ; 

Maestri  v.  Assessors,  110  La.  517  (1902)  • 

Sellers  v.  U.  Lbrg.  Co.,  39  Wis.  525  (1876). 

Rf'isolutions  of  the  trustees  of  a  town,  which  j^ive  a  person 
li!>erty  to  make  a  roadway  and  erect  a  bridge,  and  which  are 
passed  in  the  exercise  of  governmental  power  conferred  by 
20 
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charter  in  colonial  days,  create  a  franchise  rather  than  a  li- 
cense or  an  easement. 

Trustees  v.  Jessup,  162  N.  Y.  122  (1900). 

The  right  to  construct  and  maintain  a  public  bridge  is  a  fran- 
chise. 

Comrs.  V.  Chandler,  96  U.  S.  215  (1877) ; 

Davis  V.  Mayor  of  New  York,  14  N.  Y.  50G,  523  (1856). 

The  Federal  Supreme  Court,  iu  Covington  Drawbridge  Co, 
V.  Shepherd,  21  How.  112,  123  (1858),  said:  *'The  corporation 
had  conferred  on  it  a  public  ri^ht  of  partially  obstructing  the 
river,  which  is  a  common  highway,  and  which  obstruction 
would  have  been  a  nuisance  if  done  without  public  authority. 
This  special  privilege,  conferred  on  the  corporation  by  the 
sovereign  power,  of  obstructing  the  navigation,  did  not  belong 
to  the  country  generally  by  common  right  and  is  therefore  a 
franchise. ' ' 

A  right  to  establish  and  maintain  a  public  ferry  is  a  fran- 
chise.   Bridges  and  ferries  are  of  the  same  nature. 
People  R.  R.  v.  R.  R.,  10  Wall.  38  (1869) ; 
Tuscaloose  Co.  v.  Foster,  132  Ala.  392,  399  (1901)  j 
Bell  V.  Clegg,  25  Ark.  26  (1867) ; 
Atty.  Genl  v:  Boston,  123  Mass.  478  (1878) ; 
McRoberts  v.  Washburne,  10  Minn.  23  (1865) ; 
Milhau  V.  Sharp,  27  N.  Y.  611  (1863) ; 
Hudspeth  V.  Hall,  111  Ga.  510  (1900) ; 
Crusen  v.  Chapin,  31  Wis.  209  (1872). 

Authority  granted  to  certain  persons  by  act  of  the  legislature 
to  build  and  maintain  a  dam  across  Rock  river  upon  lands 
owned  by  them  and  to  use  or  to  sell  or  lease  the  right  to  use,  the 
water  of  the  river  for  power,  with  limitations  and  conditions 
as  to  the  height  of  the  dam.  etc.,  is  a  franchise  within  the  mean- 
ing of  sec.  3466,  statutes  1808.  (Law  relative  to  quo  war- 
ranto— providing  for  actions  to  1)0  l)rought  against  one  who 
'*sliall  usurp,  intrude  into  or  luilaAvfuUy  hold  (»r  exercise 
*     *     *     any  francliisc  witliin  tlie  state.'') 

Atty.Cen'l  v.  Norcross,  132  Wis.  534,  548  (1907)  ; 
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See  also 

Dudley  v.  Berrien  Springs  W.  P.  Co.,   128  Mich.  280 

(1901) ; 
In  re  So.  Wis.  Power  Co.,  140  Wis.  245  (1909). 

The  term  ''franchise/'  in  Constitution,  Art.  3,  Sec.  18,  forbid- 
ding the  granting  of  any  franchise,  except  to  promote  the 
public  welfare,  includes  an  exclusive  right  of  one  person  of 
fishing  in  any  part  of  the  Hudson  river,  and  therefore  such 
privilege  cannot  be  granted.  Such  privilege  is  a  private,  ex- 
elusive  monopoly  of  a  public  right,  and  is  manifestly  a  fran- 
chise. 

Slingerland  v.  Internatioual  Com.  Co.,  60  N.  Y.  Supp. 
12,  17  (1899). 


The  certificate  of  authority  issued  to  a  foreign  insurance 
company  to  do  business  in  a  state  confers  on  such  company 
a  privilege  or  right  not  possessed  by  citizens  generally,  and 
not  conferred  upon  it  by  its  original  franchise.  This  right  or 
privilege  so  conferred  is  in  this  sense  a  franchise. 

N.  W.  Mut.  L.  Ins.  Co.  v.  Lewis  &  Clarke  Co.,  28  Mont. 
484  (1903). 

It  follows  from  the  foregoing  that  the  following  elements 
are  essential  to  the  existence  of  a  franchise. 

1st.  A  legislative  grant  (either  direct  or  indirect  in  Wiscon- 
sin). 

2nd.  Based  upon  a  valid  consideration  (which  makes  a  fran- 
chise a  contract  and  property,  and  indefeasible  in  the  absence 
of  a  reserved  power  to  alter  or  repeal  or  upon  the  breach  of 
condition  by  the  grantee). 

3rd.  Of  a  special  privilege  to  an  individual  which  does  not 
b«'long  to  the  citizens  of  the  country  generally  of  common  right. 


Does  a  Franchise  Differ  From  a  Permit. 

Definitions. 

The  word  **permit"  with  an  infinitive  is  defined  as  nieaninij^ 
to  authorize  or  give  leave. 

McHenry  v.  Winston,  105  Ky.  307  (1898). 
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**  Permit  is  in  one  sense  synonymous  with  *  suffer'  or  *  allow,' 
but  when  affirmative  action  is  implied,  it  is  equivalent  to  '  give 
leave,'  *  license'  or  *  authorize.'     ^     *     *     ." 

Coon  V.  Fremont,  49  N.  Y.  Supp.  305,  306  (1898). 

A  license  is  a  grant  of  permission  or  authority. 

C,  M.  &  St.  P.  Ry.  Co.  V.  McFetridge,  56  Wis.  256  (1882). 

AVhere,  then,  affirmative  action  is  implied,  the  words  **  per- 
mit" and  *' license"  are  synonymous. 

In  so  far  as  a  franchise  implies  bare  leave,  license  or  author- 
ity to  do  some  certain  thing,  the  three  words,  ''permit,"  ''li- 
cense" and  "franchise"  are  synonymous. 


In  Practce  the  Words  License,  Permit  and  Franchise  Are 

Synonymized. 

In  the  Wisconsin  public  utility  law,  for  example,  the  terra 
"indeterminate  permit"  is  defined  as  "every  grant,  directly  or 
indirectly  from  the  state  to  any  corporation,  etc.,  of  power, 
right  or  privilege  to  own,  operate,  etc.,  any  plant  or  equipment, 
etc.,  within  this  "state  for  the  production,  etc.,  of  heat,  light, 
water,  or  power,  either  directly  or  indirectly,  to  or  for  the  pub- 
lic," etc.     Sub-sec.  5.     1797m— 1,  Wis.  R.  S. 

Section  1797t — 2,  synotiymizos    the    three    words,    providing 

« 

that  "every  license,  permit  or  franchise  hereafter  granted  to 
any  street  railway  company  shall  have  the  effect  of  an  indeter- 
minate permit,"  etc.  Similar  efreot  is  giveh  such  words  in  sec- 
tion 1797t — 3,  where  it  is  declared  that  "any  street  railway  com- 
pany operating  under  an  exisling  license,  permit  or  franchise 
shall,  upon  liliiig  at  any  time  prior  to  the  expiration  of  such  li- 
cense, permit  or  franchi.<o,  with  the  clerk  of  the  miuiieipality 
which  granted  such  franchise  and  with  the  commission,  a  writ- 
ten declaration  lojjrally  executed  that,  it  surrenders  such  license, 
permit  or  franchise,  receive  hy  operatioii  of  law  in  lieu  thereof, 
an  indeterminate  permit  as  ])rovi(lc(l  in  this  act. 


>  > 
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Distinctions  between  \  License  or  1'krmit  and  a  Franchise. 

Taking  the  words  literally,  every  franchise  may  be  said  to  be 
a  license  or  permit, — an  aiithoilzation, — ^but  every  license  or 
permit  is  not  a  franchise. 

A  franchise  is  supported  by  a  consideration ;  a  license  or  per- 
mt  may  not  be.  A  bare  liceiue  or  permit  granted  by  the  state 
is  similar  to  a  license  or  permit  granted  by  an  individual ;  either 
is  revocable  at  the  will  of  the  grantor. 

Chapin  v.  Crusen,  31  \Vis,  209  (1872).* 

Thompson  in  his  commentaries  on  corporations,  Vol.  3,  Sec. 
2^(18.  diflfeventiating  between  a  franchise  and  a  license,  says: 
''Generally  speaking,  a  franchise  must  be  supported  by 
a  consideration.  This  consideration  may  take  the  form  of 
an  implied  undertaking  by  the  grantee  to  perform  duties 
beneficial  to  the  public,  or  it  may  merely  amount  to  an  ex- 
press agreement  to  do  or  not  to  do,  a  designated  act.  It  is 
in  this  respect  that  the  difference  between  a  franchise  and 
a  mere  license  is  most  marked;  a  bare  license  is  not  sup- 
ported by  any  consideration  and  is  revoca])le  by  the  grant- 
ing power. '* 

However,  a  license  or  permit  may  become  a  contract.  An  ar- 
nmpement  between  A  and  B  to  the  effect  that  A  may  use  the 
premises  of  B  for  certain  purposes,  is  a  license  or  permit  from 
B  to  A.  Support  this  arrangement  by  a  valid  consideration, 
and  such  license  or  permit  becomes  a  contract  with  all  the  rights 
inrident  thereto.  A  license  or  permit  from  a  municipality  or 
the  state  to  an  individual  or  corporation  may,  in  like  manner 
and  in  the  absence  of  a  power  reserved,  become  an  irrevocable 

•^>ntraet.t 

Belleville  v.  The  Citizens'  PTorsc  Ry.  Co.,  152  111.  171 

(1894) ; 

Chapin  v.  Crusen,  supra. 


•The  court  in  State  ex  rel.  Nor.  Pac.  R.  Co.  v.  R.  R.  Comm.,  140  Wis. 
M:,.  165  (1909),  per  Ker^wln,  J.,  said:  "[n  Chnpin  v.  Crusen,  31  Wis. 
-•■r*.  the  case  grew  out  of  a  ferry  frnnchise  wliirh  was  held  to  be  a  mere 
ii  r-Dse.  ♦  •  *." 

*In  niinois  it  Is  held  that  the  loglslatnro  cannot  grant  power  to  a 
^■i^niripality   to  grant  a  franchi.se.     Therefore  a  privilege  of  the  use 


310  Water  Powers,  Forestry,  and  Drainage. 

]>ut  hoing  a  ^nint  frcmi  the  s()vorci<(n  power  and  bfiscd  upon 
a  eonsideration,  is  not  sufficient  to  constitute  the  grant  a  fran- 
chise. The  grant,  to  constitute  a  franchise,  must  confer  some 
special  privilege  which  does  not  belong  of  common  right  to 
persons  generally.  Sellers  v.  Union  Lbrg.  Co.,  39  Wis.  525, 
527  (1876) ;  State  v.  Milw.  Ind.  Tel.  Co.,  133  Wis.  588,  595 
(1907),  and  cases  supra.  If  this  latter  element  is  missing,  such 
a  grant  is  a  mere  contract,  and  although  within  the  protection 
of  the  clause  of  the  Federal  Constitution  relative  to  the  impair- 
ment of  the  obligation  of  contracts,  and,  therefore  irrevocable 
in  the  absence  of  a  reserved  power  to  revoke,  it  is  not  a  fran- 
chise. 

Summary. 

A  bare  license,  or  permit,  granted  by  the  legislature  (or 
by  a  municipality  in  Wisconsin,  dependent  upon  statute) 
and  not  based  upon  a  consideration,  has  but  one  of  the  ele- 
ments essential  to  a  franchise,  and  that  is  the  grant  from  a 
sovereign  power.  It  differs  from  a  franchise  in  that  it  is  not 
supported  by  a  consideration,  and  in  that  it  does  not  confer  a 
special  privilege  which  does  not  belong  of  common  right  to 
persons  generally. 

A  license  or  permit  granted  by  the  legislature  (or  by  munic- 
ipality in  Wisconsin,  dependent  upon  statute),  and  supported 
by  a  consideration,  has  but  two  of  the  elements  essential  to  a 
franchise,  and  those  are  the  sovereign  grant  and  the  considera- 
tion. It  differs  from  a  franchise  in  that  it  does  not  confer  a 
special  privilege  which  does  not  belong  of  common  right  to 
persons  generally. 

Any  grant  of  the  legislature  (or  by  a  municipality  in  Wis- 
consin, dependent  upon  statute)  supported  by  a  valid  consid- 
eration and  conferring  a  special  privilege  which  does  not  be- 
long to  persons  generally  of  common  right,  whether  called   a 


of  streets  when  gi-anted  by  an  ordinance  in  that  state  is  a  license. 
However  such  a  license  may  be  a  valid  and  binding  contract,  as  w^bere 
the  grant  is  based  upon  an  adequate  consideration  and  is  accepted  by 
the  grantee,  Chgo.  Mun.  Gaslight  Co.  v.  Lake.  130  III.  42  (1889).  It  is 
also  determined  in  Illinois  that  a  municipal  grant  of  a  right  to  a  com- 
pany to  use  the  streets  for  its  poles,  etc.,  Is  not  a  franchise,  but 
a  license  or  contract;  a  binding  contract,  upon  acceptance  of  the  pri« 
vilege  by  the  company,  which  cannot  be  revoked  excerpt  for  cause  shown. 

Peo.  V.  Cent.,  etc.,  Tel.  Co.,  192  111.  307  (1901); 

Peo.  V.  Chi.  Tel.  Co.,  220  111.  238  (1906). 
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liccDse,  permit,  grant,  an  authority  or  a  franchise,  will  be  con- 
strued  by  the  courts  to  be  a  franchise. 

Any  ^rant  of  the  legislature  lacking  in  any  one  or  more  of 
the  essentials  of  a  franchise,  is  a  mere  license  or  permit. 


t( 


EXHIBIT  12." 


Brief  Number  2. 


SUBMITTED  BY  GEORGE  P.  HAMBRBOHT 


ON 


DISTINCTION   BETWEEN  FLOATABLE  STREAMS  AND 
STREAMS     "WHICH    ARE    NAVIGABLE    IN    THE 
BROADER  SENSE  OP  THAT  WORD. 


TO 


THE  WISCONSIN  LEGISLATIVE  COMMITTEE 


ON 


WATER    POWERS,  FORESTRY  AND  DRAINAGE. 


/•Authorities  compiled  hy  M.  C.  Riley.) 
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DISTINCTION   BETWEEN   FLOATABLE   STREAMS  AND 

STREAMS  WHICH  ARE  NAVIGABLE  IN  THE 

BROADER  SENSE  OF  THAT  WORD. 

Several  states  distinguish  between  the  rights  of  the  public  on 
mere  floatable  streams  and  streams  which  are  capable  of  more 
extended  navigation.  Those  states  hold  that  the  lights  of  the 
public  are  not  superior  to  the  rights  of  the  riparian  owner  in 
streams  which  are  merely  floatable. 

In  Michigan  this  distinction  is  eieiiily  laid  down  by  the 
supreme  court  of  that  state. 

MiddletoW'U  v.  Flat  River  Booming  Co.,  27  Mich.  533,  534. 

Bill  in  Equity  by  a  number  of  owners  of  mills  and  factories 
on  Flat  River,  to  enjoin  the  defendants  from  various  acts  which 
it  is  alleged  tend  to  render  the  waterpower  by  w'hich  tlieir  ma- 
chinery is  operated  of  little  value  to  them.  Defendants  ui'ge 
that  they  are  organized  for  improvement  of  the  right  of  naviga- 
tion and  that  this  is  the  paramount  right  on  a  navigable  river, 
to  which  the  rights  of  mill  owners  must  be  subordinate. 

Held,  Cooley,  J.:  "Flat  river  is  a  stream  valuable  for  float- 
age, but  not  for  navigation  in  the  more  enlarged  meaning  of  the 
term.  On  such  a  stream  it  cannot  be  said  that  the  right  of 
floatage  is  paramount  to  the  use  of  the  water  for  machiner}'. 
Each  right  should  be  enjoyed  with  due  regard  to  the  existence 
and  protection  of  the  other.''  Complaints  averred  that  their 
dams  were  equipped  with  shutes. 

Thunder  Bay  River  B.  Co.  v.  Speechly,  31  Mich.  336. 

A  booming  company  built  a  dam  for  the  purpose  of  collecting 
the  water  of  a  stream  periodically  navigable,  and  sending  it 
down  in  floods  in  the  dry  season,  to  enable  the  company  to  float 
logs  which  could  not  otherwise  be  floated  at  that  season.  Plain-i 
ti^  complains  that  the  company's  activity  prevents  him  from 
operating  bis  mill  and  asks  damages — for  plaintiff  below.  On 
appeal  defendants  contend  that  Thunder  Bay  River  is  a  public 
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steam,  navigable  for  floatage  of  l<^s  and  that  riparian  rights 
are  subservient.  Held  Ccoley,  J. :  That  the  stream  was  not  a 
public  highway  at  those  times  when  in  its  natural  condition  it 
:ould  not  be  used  as  such  and  the  plaintiff  rightly  recovered. 
TLe  stream  was  held  to  be  navigable  for  logs  at  certain  periods 
'»f  the  year. 

White  River  Log,  etc.,  Co.  v.  Nelson,  45  Mich.  578,  583. 
( ooley  J. :  * '  The  rights  of  the  public  to  run  logs  in  the 
stream  are  not  subordinate  to  those  of  the  owner  of  the  bank, 
I'ut  they  are  concurrent,  and  each  must  be  enjoyed  reasonably, 
md  without  any  unnecessary  interference  with  the  enjoyment 
vt  the  other,  and  without  negligence." 

Buchanan  v.  Grand  River  Log  Co.,  48  Mich.  364,  366. 

Cooiey,  J.:.  *^It  is  manifest  from  this  statement  of  the  issue 

.liut  the  question  before  the  court  is  one  of  the  reasonable  use 

}  the  parties  respectively  of  the  waters  of  Flat  River.     Com- 

;  lainants  have  a  right  to  make  use  of  them  for  milling  purposes, 

^nd  their  ease  is  that  defendants  unreasonably  interefere  with 

^iie  enjoyment  of  this  right.    Defendants  have  a  right  in  com- 

•'•n  with  the  whole  public  to  make  use  of  the  waters  for  floating 

••i?s,  and  they  claim  that  they  assert  and  enjoy  this  right  in  a 

<irefal  and  prudent  manner,  and  with  no  unnecessary  inter- 

>it'iice  with  the  rights  of  any  one.    The  questions  presented,  at 

•rast  on  this  branch  of  the  case, — are  therefore  purely  questions 

''  fact.    Defendant  has  no  rights  which  are  paramount  to  those 

ji  complainant ;  ^    ♦    *    nor  have  they  (complainants)  aright 

'  monopolize  the  stream  to  the  prejudice  of  public  floatage. 

'..:h  right  modifies  the  other  and  may  perhaps  render  it  less 

i^uable,  but  this  fact,  if  the  enjoyment  of  the  right  is  in  itself 

•  a^jnable  and  considerate,  can  furnish  no  ground  for  com- 

iiunt.   *    •    *    Gould  V.  Boston  Duck  Co.,  13  Gray  425;  Snow 

'  Parsons,  28  Vt.  459." 

Woodin  V.  Wentworth,  57  ^lich.  278. 
i^iaintiff,  owner  of  two  mills  propelled  by  water,  recovered 
jages  against  defendant  for  holding  back  water  by  means 
'  <lams  for  log  driving  purposes — both  were  riparian  lioldcrs. 

In  Minnesota,  Oregon  and  Wisconsin,  it  has  been  lield  that 
•  il'arian  owner  has  a  right  without  license  and  as  ai)purtainini^ 
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to  the  ownership  of  the  bank  to  construct  across  a  floatable 
stream  a  dam  which  does  not  obstruct  and  interfere  with  the 
navigation  of  the  streams  for  the  purpose  for  which  it  is  navi- 
gable. , 

^.  liFetzsehiJiar  v.  JMeehan,  74  Minn.  211,  214. 
Defendant  contended  plaintiff's  dam  was  an  unlaw^ful  ob- 
stmiction  of  a  navigable  river. 

**It  appears  from  the  complaint  that  plaintiff  owned  the 
shore  land  on  both  sides  of  the  river  at  the  point  where 
the  dam  was  built;  that  Red  Lake  River  is  navigable  only 
for  the  purpose  of  floating  logs  and  lumber;  that  the  dain 
was  properly  constructed,  and  provided  with  a  sluiceway 
of  sufficient  capacity,  and  so  arranged  as  to  permit  logs 
and  lumber  to  pass  through  without  any  unreasonable  delay 
or  hindrance.  The  statutes  of  this  state  permit  the  building 
of  such  dams  across  floatable  streams.  This  the  state  has 
a  perfect  right  to  do,  at  least  in  the  absence  of  any  prohi- 
bition on  the  part  of  the  federal  government.  The  fact  that 
the  plaintiff  did  not  obtain  any  license  to  build  the  dam 
does  not  render  it  unlawl'ul.  A  riparian  owner  has  a  right, 
without  license,  to  construct  a  dam  across  a  stream  which 
does  not  obstruct  or  interfere  with  the  navigation  of  the 
stream  for  the  purposes  for  which  it  is  navigable.  This 
is  a  right  which  is  appurtenant  to  the  ownership  of  thx» 
bank.    Lamprey  v.  Nelson,  24  Minn.  304." 

Hallack  v.  Suitor,   (Ore.)   60  Pac,  Rep.  384.    - 

Suit  to  enjoin  defendant  from  maintaining  a  dam  on  plaint- 
iff's premises.  River  or  stream  by  use  of  flooding  dams  is  capable 
of  floating  logs  certain  parts  of  year.  (Not  during  summer.) 
Defendant  erected  dam  for  purpose  of  facilitating  the  driving 
of  logs  to  his  mill.  Trial  court  held  both  might  use  stream,  but 
that  defendant  must  remove  dam.  Plaintiff  appealed  contend- 
ing stream  not  navigable. 

Held:  Stream  was  navigable  for  floating  of  logs.  As  to 
right  to  maintain  dam  on  plaintiff's  premises  court  said: 

*'The  plaintiff,  being  the  riparian  owner  upon  a  stream 
navig:able  only  for  the  purpose  of  floating  logs,  has,  as 
appurtenant  to  such  ownership  of  the  bank,  the  exclusive 
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right  to  dam  the  stream  upon  her  premises,  provided  the 
floating  of  logs  hy  others  is  not  obstructed  thereby.  *  * 
And  she  cannot  be  deprived  of  such  right  except  by  her 
voluntary  act  or  by  condemnatory  proceedings  in  the  mode 
prescribed  by  Law." 


*>  A 


Tho  A.  C.  Conn  Co.  v.  The  Little  Suamico  Lbr.  Co.,  74  Wis.  652 
(1889). 
This  was  an  action  to  recover  damages  for  the  obstruction  of 
a  navigable  river  and  the  consequent  delay  in  driving  plaintiff's 
I'igs.  Both  parties  had  dams  (to  aid  in  driving  logs)  on  the 
'Stream  which  is  non-meandered  and  all  were  erected  without 
l^^jrislative  authority. 

Plaintiff  alleges  that  the  Little  Suamico  is  a  navigable  rivet 
md  contends  that  defendant  has  no  right  to  dam  it  without 
'^^slative  permission. 

Below  there  was  verdict  and  judgment  for  defendant,  upon 
rr-peal.  Hfeld:  (after  saying  that  the  dam  did  not  materially 
iff^ct  or  abridge  the  beneficial  use  of  the  stream.) 

*'A  distinction  may  well  be  made  between  those  streams 
which  are  capable  of  floating  logs  and  timber  only  at  certain 
periods  and  then  for  a  few  days  in  time  of  freshet,  and 
streams  which  are  capable  of  more  extended  and  constant 
navigation.  It  seems  to  us  that  in  reason  and  common 
justice  a  distinction  should  be  made  in  view  of  riparian 
rights.  For  if  the  right  of  floatage  is  .paramount,  so  that 
no  bridge  or  dam  or  other  obstruction  can  be  placed  in  jor 
over  the  stream  by  the  riparian  owner,  his  use  and  enjoy- 
ment of  his  property  are  unnecessarily  abridged  and  re- 
stricted. 

The  right  of  the  riparian  owner  and  of  the  public  are 
both  to  be  enjoyed  with  due  regard  to  the  existence  and 
preservation  of  the  other.  The  right  of  floatage  of  logs  is 
not  paramount  in  the  sense  that  the  using  of  the  water  by 
the  riparian  owner  for  machinery  is  unlawful  so  long  as  he 
does  not  materially  or  imnecessarily  interfere  with  the  pub- 
lic right ;  but  he  may  use  the  stream  and  its  banks  for  every 
purpose  not  inconsistent  with  the  public  use.*' 
Affirmed   for  the  defendant. 
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Chanley  v.  The  Shawano  W.  P.  &  R.  Imp.  Co.,  109  Wis.  563 
at  569. 

''While  it  has  been  the  policy  of  this  state  to  hold  all 
streams  capable  of  floating  logs  and  timber  to  be  navigable, 
yet  in  streams  like  this  (Wolf  near  Shawano)  that  are  not 
meandered,  the  land  owner  and  the  public  have  certain 
reciprocal  rights,  which  may  be  enjoyed  without  the  de- 
struction of  the  other.  This  is  fully  set  forth  in  the  opinion 
of  this  court  in  the  case  of  A.  C.  Conn  Co.  v.  Little  Suamico 
L.  Mfg.  Co.,  74  Wis.  652,  which  holds  distinctly  that  a  dam 
may  be  built  and  maintained  by  a  riparian  owner,  without 
legislative  permission,  in  a  stream  navigable  only  for  the 
floating  of  logs  and  timber,  and  is  not  unlawful  if  it  does  not 
materially  afl'ect  or  abridge  the  beneficial  use  of  the  stream." 


In  Streams  That  are  Only  Floatable,  the  Rh^arian  Owner 
IS  Only  Bound  not  to  Obstruct  its  Reasonable  use  for 

That  Purpose. 

Moi^an  V.  King,  18  Barb.  277. 

Defendants  seek  to  remove  injunction  which  restrains  them 
from  obstructing  the  Raquette  river  (a  floatable  stream)  by 
means  of  any  dam,  pier,  booms,  logs  or  otherwise,  so  as  to  pre- 
vent the  passage  of  the  logs  of  plaintiffs  to  their  mill.  Defend- 
ants pleaded  that  plaintiff's  logs  had  been  let  by  their  dam» 
and  booms  (used  to  stop  logs  for  their  mill)  as  soon  as  reason- 
ably could  be.  Defendants  were  riparian  owners  at  point  where 
boom  and  dam  were  located. 

Held:  "If  the  Raquette  river  is  a  public  highway,  all 
impediments  to  its  use,  dams,  piers,  booms,  etc.,  unauthor- 
ized  by  the  legislature,  are  nuisances.  •  •  •  But  if  it 
can  he  used  only  for  certain  purposes,  the  riparian  ownerj 
is  only  bound  not  to  obstruct  it  in  that  respect.  If  it  can 
be,  and  is,  a  highway  for  the  passage  of  single  logs,  he  mayi 
use  the  river  and  its  banks  for  every  purpose  not  incon- 
sistent with  that  public  use.''  p.  287. 
The  injunction  was  ordered  modified — ^holding  that  defendant^ 
had  a  right  to  maintain  dam  and  piers  and  that  inconvenience 

to  plain liT    .vas  not  unreasonable. 
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See  also 

Charnley  v.  The  Shawano  etc.,  109  Wis.  563 ; 
Monroe  v.  Conn.  R.  Lbr.  Co.,  68  N.  H.  89 ; 
Kretzsehmar  v.  Meehan,  74  Minn.  211. 

Ail  or  most  of  the  foregoing  eases  hold  that  the  right  of  float- 
age is  not  exclusive  of  the  use  of  the  waters  for  juaohifW^  or 
other  reasonable  uses  by  the  riparian  op}:\er,3^nW;Wt  TOe  rights 
of  the  public  and  those  of  the  riparian  owners  are  both  to  be 
enjoyed  with  a  proper  regard  to  the  existence  and  preservation 
of  the  other. 

Houck,  in  his  treatise  on  rivers,  at  p.  61  says : 

**In  Maine,  the  supposed  common  law  doctrine  (refer- 
ence to  the  common  law  definition  of  navigable  streams 
and  the  ownership  of  the  beds  thereof)  has  been  asserted 
repeatedly ;  and  it  is  held  in  that  state  that  there  is  a  dis- 
tinction between  navigable  rivers,  technically  so  called, 
and  rivers  which  have  sufficient  capacity  to  float  boats, 
rafts,  and  logs,  and  are  subject  to  the  servitude  of  the  pub- 
lie  and  which  ^re  therefore  denominated  public  high- 
ways.'* 

To  substantiate  this  assertion  the  author  cites  Berry  v.  Carle, 
3  Me.  269 ;  Spring  v.  Russel,  7  Me.  273 ;  Brown  v.  Chadbourn, 
"1  Me.  9;  Knox  v.  Chaloner,  42  Me.  150;  Strout  v.  Millbridge 
^%  45  Me.  76 ;  and  refers  to  the  Maine  case,  Veazie  v.  Dwinel, 
sported  in  3  Am.  Law  Reg.,  pp.  715-728,  and  Redfield's  note 
*o  that  ease.     These  cases  bear  out  the  author's  statement. 

In  Brown  v.  Chadbourn,  supra,  the  court  said : 

**For  in  this  state,  the  rights  of  public  use  have  never 
been  carried  so  far,  as  to  place  fresh  water  streams  on  the 
same  ground  as  those  in  which  the  tide  ebbs  and  flows,  and 
which  alone  are  considered  strictly  navigable  at  common 
law,  and  to  exclude  the  owners  of  the  banks  and  beds 
from  all  property  in  them."    P.  21. 

This  distinction  came  about  as  a  result  of  the  test  of  navi- 
srability  adopted  by  that  court  and  was  recognized  and  reiter- 
ated in  many  cases  up  to  the  year  1907.    In  that  year  in  the 
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case  of  Smart  v.  Aroostrook  Lumber  Company,  103  Me.  37,  the 
distinction  refen^ed  to  by  Mr.  IJouek  was  abandoned.  The 
court  in  this  case  at  p.  46  said : 

*'We  retain  the  term  "navigable  stream"  as  indicating 
one  which  is  subject  to  public  use  as  a  highway  for  the  pur- 
pose of  commerce  and  travel.  The  tidal  test  of  navigabil- 
ity adopted  by  the  common  law  has  been  found  inappli- 
cable to  the  conditions  existing  in  the  United  States,  and 
waters  are  generally  declared  navigable  in  a  legal  sense 
if  they  are  in  fact  navigable. 

''Capability  of  use  for  transportation  is  the  criterion, 
and  is  a  question  of  fact.'' 

Farther,  by  way  of  abandonment  of  the  distinction  referred 
to,  the  court  at  p'  47  said: 

"The  extended  application  of  the  right  of  the  public  to 
use  navigable  streams,  whether  tidal  or  non-tidal,  even 
those  of  inconsiderable  size,  as  highways  for  transporting 
merchandise,  rafting  and  driving  logs  and  propelling 
boats,  have  made  the  terms  *' navigable"  and  ** floatable ** 
practically  synonymous.'* 
For  extended  note,  see  15  Va.  Law  Reg.,  705. 
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DEFINITION  OP  NAVIGABLE  STREAMS. 

Wisconsin. 

*' Waters  at  the  common  law  were  called  navigable,  only 
when  affected  by  the  ebb  and  flow  of  the  tide.  Of  course  in 
this  state,  bounded  on  one  side  by  a  great  fresh  water  sea, 
and  on  the  other  side  by  a  great  river,  which  with  its  con- 
fluents constitutes  perhaps  the  most  extensive  inland  navi- 
gation in  the  world,  and  having  within  it  many  streams  and 
bodies  of  water  capable  of  navigation  and  actually  navi- 
gated, there  is  no  water  subject  to  the  ebb  and  flow  of  the 
tide,  or  called  navigable  at  the  common  law.  Here  there- 
fore, the  restricted  sense  of  the  word,  navigable,  at  the  com- 
mon law,  is  wholly  inappropriate  to  the  actual  condition  of 
things.  Waters  are  here  held  navigable  when  capable  of 
navigation  in  fact,  without  other  condition.  And  when  we 
use  the  terms,  navigable  or  unnavigable,  we  mean  capable 
or  incapable  of  actual  navigation." 

Diedrich  v.  N.  W.  U.  Ry.  Co.,  42  Wis.  248,  263  (1877). 

Whether  or  not  a  Wisconsin  stream  is  navigable  is  a  ques- 
tion of  fact. 

' '  It  is  the  undoubted  policy  of  the  state,  as  manifested  in 
its  legislation,  to  secure  the  use  of  all  streams  within  its  ter- 
ritorial limits  which  arc  navigable  as  public  highways.  * 
*  *  The  real  test  to  determine  whether  the  stream  is  a 
public  highway  is  not  the  fact  that  it  has  been  meandered 
and  returned  as  na\dgable,*  but  whether  it  is  navigable  in 


*  "In  respect  to  meandered  streams  which  were  returned  by  the  gov- 
ernment surveyors  as  navigable,  the  legislature  has  declared  them 
navigable  so  far  as  the  same  have  hi^cn  meandered,  to  the  extent  that 
no  clam,  bridge  or  other  obfitruction  shall  be  made  in  or  over  the  same 
without  legislative  permission;  *  *  *  Sec.  1596  R.  S."  A.  C.  Conn  Co. 
V.  Litle  Suamico  L.  M.  Co ,  supra,  p.  655.  Sec.  1596  has  been  construed 
to  include  all  streams  navigable  in  fact  as  well  as  those  meandered  and 
returned  as  navigable.  Wis.  River  Imp.  Co.  v.  Lyons,  supra,  p.  66.  But 
see  A.  C.  Conn  Co.  v.  Little  Suamico  L.  M.  Co.  and  Charnley  v.  Shawano 
W.  p.  &  R.  L  Co.,  Supra. 
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f^t,  capable  of  being  used  and  actually  used  for  floating 
lumber  and  logs  and  other  products  of  the  country  to  mill 
and  market.  If  it  is,  it  is  then  a  public  highway.  So  that 
where  a  stream  is  in  fact  usefully  navigable  in  this  manner, 
to  use  the  language  of  plaintiff's  counsel,  all  the  rights  of 
the  public  attach,     *    *    *. " 

A.  C.  Conn  Co.  v.  Little  Suamico  Lbr.  Mfg.  Co.,  74 
Wis.  652,  655  (1889). 

Navigability  is  determined  by  capacity  and  capacity  is  a 
question  of  fact. 

"The  rivers  of  this  state,  capable  of  floating  the  products 
of  the  country,  such  as  logs  and  rafts  of  lumber,  ^e -by  the 
common  law  public  highways.''*  *  ^     ^    . 

Whisler  v.  Wilkinson,  22  Wis.  572^  576  (1868). 

' '  It  was  agreed  by  counsel  on  the  argument  that  the  Yel- 
low river,  was,  *  *  *  of  suflScient  capacity  to  float  logs ; 
*    *    *    The  river  was  therefore  a  public  highway." 

Sellers  v.  Union  Lbrg.  Co.,  39  Wis.  525,  526  (1876). 

"It  is  the  settled  law  of  this  state  that  streams  of  sufficient 
capacity  to  float  logs  to  market  are  navigable.  Whisler  v. 
Wilkinson,  22  Wis.  572;  Sellers  v.  Union  Lumbering  Co., 
39  Wis.  525 ;  Olson  v.  Merrill,  42  Wis.  203 ;  Cohn  v.  Wausau 
Boom  Co.,  47  Wis.  324." 

Weatherby  v.  Meiklejohn,  56  Wis.  73,  76  (1882) ; 
See.  J.  S.  Keater  Lbr.  Co.  v.  St.  Croix  B.  Co.,  72  Wis. 
62  (1888). 

•*The  law,  as  settled  by  a  long  line  of  decisions  in  this 
state,  is  that  streams  of  sufiBcient  capacity  to  float  logs  to 
market  are  navigable.  Weatherby  v.  Meiklejohn,  56  Wis. 
76,  and  cases  there  cited;  A.  C.  Conn  Co.  v.  Little  Suamico 
L.  M.  Co.,  74  Wis.  655.  These  cases  treat  such  streams  as 
highways  or  waterways." 

The  Palls  Mfg.  Co.  v.  Oconto  River  Imp.  Co.,  87  Wis. 

134  (1894). 

•In  Wood  V.  Huatls,  17  Wis.  416  (1863),  it  is  said  that  a  declaration 
•lat  a  stream  is  a  public  highway  necessarily  implies  that  it  is  navlg- 
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'**     *     *     it  has  beon  the  policy  of  this  state  to  hold  all 

streaiiks  (•ai)al)le  of  floating  logs  and  timber  to  be  havigable, 
*     •     «      >' 

Charnley  v.  Shawano  W.  P.  &  R.  I.  Co.,  109  Wis.  563 
(1901). 

***  *  *  a  stream  capable  of  and  which  has  long  been 
used  for  floating  rafts  and  fleets  of  lumber  and  logs,  and 
boats  loaded  with  the  products  of  the  country,  to  mill  and 
market,  is  a  public  highway. '^ 

Wisconsin  River  Imp.  Co.  v.  Lyons,  30  Wis.  61,  66 
(1872). 

It  is  not  essential  to  navigability  that  the  navigable  capacity 
be  continuous  throughout  the  year. 

''It  is  settled  in  this  court,  that  streams  of  suflScient 
capacity  to  float  logs  to  market  are  navigable.  •  •  • 
And  we  deem  it  CvSsential  to  the  public  interest  in  the  pine 
growing  regions  of  the  state,  spoken  of  in  Whisler  v.  Wil- 
kinson, to  adopt  the  rule  collected  from  the  authorities  in 
Angell  on  Watercourses,  sec.  537,  and  substantially 
adopted  in  the  charge  of  the  court  below:  'Nor  is  it 
essential  to  the  public  easement  that  the  capacity  of  the 
stream,  as  above  defined,  should  be  continuous;  or,  in 
other  words,  that  its  ordinary  state,  at  all  seasons  of  the 
year,  should  be  such  as  to  make  it  navigable.  If  it  is  orig- 
inally subject  to  periodical  fluctuations  in  the  volume  and 
height  of  its  water,  attributable  to  natural  causes,  and  re- 
curring as  regularly  as  the  seasons,  and  if  its  periods  of 
high  water  or  navigable  capacity  ordinarily  continue  a 
sufficient  legth  of  time  to  make  it  useful  as  a  highway,  it 
is  subject  to  the  public  easement.'  "• 

Olson  V.  Merrill,  42  Wis.  203,  212  (1877). 

The  Oconto  river,  which  in  its  natural  state  has  a  capacity 
to  float  logs  to  market  during  the  spring  freshets,  which  usually 
lasts  about  six  weeks,  is  a  public  navigable  waterway,  although 


*  Tt  is  a  valuable  and  not  a  continual  capacity  of  use  which  deter- 
mines the  right."  Moore  v.  Sanhorne.  2  Mich.  519,  526  (1853):  Brown 
V.  Chadboiirn,  31  Me.  9  (1S49). 
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dormg  the  remainder  of  the  year  it  is  not  practically  useful  for 
such  purposes  without  the  aid  of  flooding  dams.f 

Falls  Mfg.  Co.  V.  Oconto  R.  Imp.  Co.,  87  Wis.  134  (1894). 

Willow  river,  in  St.  Croix  county,  an  unmeandered  tributary 
of  the  f  lississippi,  capable  in  times  of  high  water  of  floating 
logs  and  small  rowboats, — although  at  other  times  rowboats 
cannot  be  taken  up  the  stream  without  dragging  or  pushing 
them  on  the  bottom  in  niunerous  shallow  places,  is  held  to  bQ 
a  public  navigable  stream. 

Willow  River  Club  v.  Wade,  110  Wis.  86  (1898). 

*' Under  the  uniform  holding  in  this  state,  public  waters 
include  streams  of  sufficient  capacity  to  float  logs  in  spring 
or  other  freshets,  though  so  small  that  ordinary  rowboats 
cannot  be  used  therein  without  dragging  or  pushing  the 
same  en  the  bottom  in  shallow  places." 

Bloomer  v.  Bloomer,  128  Wis.  297,  311  (1906). 

**This  court  has  decided  that  it  is  the  settled  law  of  the 
state  that  streams  of  sufficient  capacity  to  float  logs  to 
market  are  navigable,  and  that  it  is  not  essential  to  the  pub- 
lic easement  that  this  capacity  be  continuous  throughout 
the  year,  but  it  is  sufficient  that  the  stream  have  periods  of 
navigable  capacity,  ordinarily  recurring  from  year  to  year, 
and  continuing  long  enough  to  make  it  useful  as  a  high- 
way. Whisler  v.  Wilkinson,  22  Wis.  572;  Sellers  v.  Union 
Lbrg.  Co.,  39  Wis.  525;  Olson  v.  IMcrrill,  42  Wis.  203. ''♦ 
A.  C.  Conn  v.  Little  Suamico  L  M.  Co.,  supra. 


^  It  is  not  enough  that  a  stream  is  capable,  (during  a  period  in  the 
<jegregate  of  from  two  to  four  weeks  in  the  year  when  it  is  swollen  by 
tH spring  and  autumn  freshets),  of  carrying  down  its  rapid  course  what- 
*«>r  may  have  been  thrown  upon  its  angry  wateis  to  be  borne  at  ran- 
'iom  over  eveiy  impediment  in  the  shape  of  dams  or  bridges  which  the 
^and  of  man  has  erected.  To  call  such  a  stream  navigable  in  any  sense, 
■t  seems  to  us  is  a  palpable  misapplication  of  the  term."  Munson  v. 
Hungerford,  6  Barb.  215,270  (1849). 

'  In  Michigan  it  is  held  that  a  stream  capable  of  floating  logs,  etc., 
only  during  the  spring  and  fall  freshets  is  navigable  and  a  public  high- 
way while  such  capacity  continues,  but  that  its  public  nature  ceases 
'bf-n  in  its  natural  condition  such  capacity  for  transportation  ceases. 
That  such  a  stream  is  a  public  highway  only  during  high  states  of 
»ater.  Thunder  River  Booming  Co.  v.  Speechley,  31  Mich.  336  (1875); 
Witheral  v.  Blooming  Co.,  68.,  Mich.  48.  58  (1S82) ;  Stoffelt  v.  Estes,  104 
Micb.  208,  211   (1895);  People  v.  Hbrling,  137  Mich.  406,  411  (1904). 
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Whether  or  not  Wiscoiu^in  waters  have  the  quality  of  navi- 
gability, is  a  question  of  fact  Out  supreme  court,  baaing  its 
holdings  upon  the  common  law  and  the  necessities  and  require- 
ments found  to  exist  in  this  state,  has  defined  the  minimum  ca- 
pacity that  must  be  present  in  any  stream  to  oonatitute  the  same 
navigable — this  is  the  capacity  to  float  logs.  All  waters  having  a 
capacity  equal  to  or  greater  than  the  one  so  defined  are  navigable 
waters  of  the  state  of  Wisconsin. 

The  eases  afford  the  following  definition  of  navigable  waters : 

Definition. 

Navigable  waters  in  Wisconsin  are  such  waters  as  in  their 
natural  condition  form  useful  highways — such  waters  as  have 
capacity,  for  a  reasonable  period  of  time  each  year  or  throughout 
the  year,  sufficient  at  least  to  float  logs,  rafts  of  lumber  or  other 
products  of  the  country  to  mill  or  market. 

Federal. 

**The  doctrine  of  the  common  law  as  to  navigability  has 
no  application  in  this  country.  Here  the  ebb  and  &o\y  of 
the  tide  do  not  constitute  the  usual  test,  as  in  England,  or 
any  test  at  all  of  the  navigability  of  waters." 

The  Genessee  Chief,  12  How.  443  (1861) ; 

The  Daniel  Ball,  10  Wall,  557,  563  (1870) ; 

Escanaba  Co.  v.  Chicago.  107  U.  S.  678  (1882). 

Navioabilitv  is  a  Question  of  Fact. 

**  Those  rivers  must  be  regarded  as  public  navigable  riv- 
ers in  law  which  are  navigable  in  fact. ' ' 
The  Daniel  Ball,  supra,  p.  563 ; 
Packer  v.  Bird,  137  U.  S.  661  (1891)  ; 
Rhea  V.  Newport,  etc.,  Ry.  Co.,  50  Fed.  16  (1892). 

Rivers  or  streams  are  navigable  in  fact  '*  when  they  are  iised,  or 
are  susceptible  of  being  used  in  their  ordinary  condition,  as  Mgh- 
ways  for  commerce,  over  which  trade  and  travel  are  or  may  be 
conducted  in  the  customary  modes  of  trade  and  travel  on  water. ' ' 

The  Daniel  Ball,  supra,  p.  563 ; 

Paxjker  v.  Bird,  supra ; 

Rhea  v.  Newport,  etc.,  Co.,  supra. 
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''The  nso  now  Actually  made  of  the  waterway,  its  prac- 
tical dedication  to  the  public,  thg  importance^  amount  and 
nature  of  its  commerce,  and  the  source  and  destination  of 
the  commodities  borne  upon  it,  establish  the  charactet  of 
the  navigation." 

20  Op.  Atty*  Gen.  101  (1891). 

Definition  oP  NAViQAfeLfc  Waters  op  the  United  States. 

Such  rivers  or  streams  '' constitute  navigable  waters  of  the 
United  States  within  the  meaning  of  the  acts  of  Congress,  in 
contra'distinction  from  the  navigable  waters  of  the  state,  when 
they  form  in  their  ordinary  condition  by  themselves,  or  by  unit- 
ing with  other  waters^  a  continued  highway  over  which  commerce 
i:j  or  may  be  carried  on  with  other  states  or  foreign  countries  in 
the  customary  modes  in  which  such  commerce  is  conducted  by 
water.*' 

The  Daniel  Ball,  supra; 

The  Montello,  11  Wall.  411  (1870)  ; 

The  MonteUo,  20  Wall.  430  (1874) ; 

CardweU  v.  Am.  Bridge  Co.,  113  U.  S.  205  (1885). 

(A)  *'When  they  form  in  their  ordinary  condition  by 
themselves  or  by  uniting  with  other  waters,  a  continued 
highway  over  which  commerce  is  or  may  be  carried  on  with 
other  states  or  foreign  countries." 

''Inland  lakes  lying  wholly  within  the  limits  of  the  state 
are  not  navigable  waters  of  the  United  States.*'* 

8tapp  V.  Steamboat  Clyde,  43  Minn.  192, 193  (1890) ; 
The  Robert  W.  Parsons,  191  U.  S.  17,  28  (1903). 

"If,  however,  they  (rivers)  do  not  thus  form  such  con- 
tiguous highways,  but  are  navigable  only  between  places  in 
the  same  state,  they  are  not  navigable  waters  of  the  United 
States,  but  only  of  the  state,'' 

New  England  Trout  &  Salmon  Club  v.  Mather,  G8 

Vt.  338  (1895)  J 
The  Montdlo,  11  Wall,  411  (1870). 

•However,  if  a  lake  is  formed  by  an  enlargement  of  a  river,  consti 
tmlng  navigable  waters  of  the  United  States,  or  If  a  lake  has  an  Inlet 
or  oatlet  navigable  ill  fact  and  connecting  it  with  navigable  waters  of 
th«  United  States  so  that  commerce  in  the  customai'y  modes  can  be 
rftni€d  ofl  thereon,  the  lake  and  such  connecting  waters  are  navigable 
waters  of  the  United  States. 
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{B)  **In  the  customary  modes  in  which  such  commerce 
is  conducted  by  water." 

Commerce  includes  both  freight  and  passenger  traflSc. 
Henderson  v.  Weckham,  92  U.  S.  259  (1876) ; 
Cranddl  v.  Nevada,  73  U.  S.  35  (1867) ; 
Gloucester  Ferry  Co.  v.  Penn.,  114  U.  S.  196  (1884) ; 
McCoU  V.  California,  136  U.  S.  104  (1889). 

Navigability  is  not  determined  by  the  means  of  transporta- 
tion. 

*  *  The  navigability  of  a  stream  for  the  purpose  of  bring- 
ing it  within  the  terms  *  navigable  waters  of  the  United 
States'  does  not  depend  upon  the  mode  by  which  commerce 
is  conducted  upon  it,  as  whether  by  steamers  or  sailing 
vessels,  or  Durham  boats,  nor  upon  the  difficulties  attend- 
ing navigation,  such  as  those  made  by  falls,  rapids,  and 
sandbars,  even  though  these  be  so  great  that  while  they  last 
they  prevent  the  use  of  the  best  means,  such  as  steamboats, 
for  carrying  on  commerce.  It  depends  upon  the  fact 
whether  the  river  in  its  natural  state  affords  a  channel  for 
useful  commerce." 

The  MonteUo,  20  Wall.  430  (1874). 

**  Vessels  of  any  kind  that  can  float  upon  the  water, 
whether  propelled  by  animal  power,  by  the  wind,  or  by  the 
agency  of  steam,  are  or  may  become,  the  mode  by  which  a 
vast  commerce  can  be  conducted,  and  it  would  be  a  mis- 
chievous rule  that  would  exclude  either  in  determining  the 
navigability  of  a  river." 

The  MonteUo,  20  Wall,  supra,  p.  631. 

Particular  Streams. 

In  the  United  States  v.  Wishkah  Boom  Co.,  136  Fed.  42 
(1905),  the  question  as  to  whether  or  not  the  Wishkah  river 
constituted  navigable  waters  of  the  United  States  was  before 
the  court.  The  Wishkah  river  has  its  source  in  the  state  of 
Washington  and  empties  into  the  Chehalis  river  and  Grays 
Harbor  (Pacific  Ocean).     The  court  at  p.  45  said: 

**We  think  that  the  decision  of  the  present  case  on  the 
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merits  must  be  ruled  by  the  case  of  the  United  States  v. 
Bellingham  Bay  Boom  Co.,  176  U.  S.  211.  •  •  •  We 
find  it  impossible  to  distinguish  it  from  that  case  in  any  es- 
sential particular.  The  Bellingham  Bay  Boom  Company  had 
established  a  boom  which  interfered  with  navigation  on  the 
Nopksack  river — a  small  river  situate  in  Whatcom  Co., 
emptying  into  Bellingham  Bay,  and  thence  into  the  Pacific 
Ocean,  navigable  by  light  water  craft  to  Lynden,  a  distance 
of  some  16  miles.  In  that  case,  as  in  this,  the  logging 
business  was  the  principal  business  on  the  river,  and  there 
was  the  same  disparity  between  its  importance  and  that  of 
the  other  traffic.  In  that  case,  as  in  this,  there  was  no  proof 
of  the  actual  carriage  of  goods  on  the  river  in  interstate 
commerce.  In  that  case,  as  in  this,  groceries,  supplies, 
clothing,  and  loggers'  tools  were  carried  from  the  mouth 
of  the  river  to  the  head  of  navigation  by  small  steamboats, 
which  on  their  return  trips  brought  back  farmers'  pro- 
duce." 

Both  these  streams,  the  Wishkah  and  the  Nooksack,  were 
held  to  be  navigable  waters  of  the  United  States.  The  streams 
were  both  capable  of  accommodating  small  steamboat  naviga- 
tion. The  fact  that  there  had  been  no  interstate  commerce 
carried  on  over  the  streams  does  not  affect  the  answer  to  the 
question  presented,  because  *'The  capability  of  use  by  the  public 
for  purposes  of  transportation  and  commerce  affords  the  true 
criterion  of  the  navigability  of  a  river  rather  than  the  extent 
and  manner  of  that  use.'' 

The  Montello,  20  Wall.  430,  441. 

In  Leovy  v.  U.  S.,  177  U.  S.  621,  the  question  was  whether 
or  not  Bed  Pass  Crevasse — a  crevasse  which  had  been  made  by 
the  overflow  of  water  from  the  Mississippi  river — was  navigable 
waters  of  the  United  States.  There  was  some  evidence,  said 
the  court,  ''that  small  Ijuggers  or  yawls,  chiefly  used  by  fisher- 
men to  carry  oysters  to  and  from  their  beds,  sometimes  went 
through  this  pass,  but  it  was  not  shown  that  passengers  were 
carried  through  it,  or  that  freight  destined  to  another  state 
than  Louisiana,  or  indeed,  destined  for  any  market  in  Louisiana, 
was  ever — ^mnch  less,  habitually — carried  through  it." 
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The  court  after  reviewing  its  prior  decisions,  said : 

''It  is  a  safe  inference  from  these  and  other  eases  to 
the  same  effect  which  might  be  cited  that  the  term  'navigable 
waters  of  the  United  States'  has  reference  to  commerce  of 
a  substantial  and  permanent  character  to    be    conducted 

thereon."    P.  632. 

■ 

Referring  to  the  instructions  which  were  given  to  the  jury 
in  the  court  below,  the  court  said : 

' '  If  these  instructions  were  correct,  then  there  is  scarcelv 
a  creek  or  stream  in  the  entire  country  which  is  not  navi- 
gable waters  of  the  United  States.  Nearly  all  of  the 
streams  on  which  a  skiff  or  small  lugger  can  float,  discharge 
themselves  into  some  other  streams  or  waters  flowing  into 
a  river  which  traverses  more  than  one  state,  and  the  mere 
capacity  to  pass  in  a  boat  of  any  size,  however  small,  from 
one  stream  or  rivulet  to  another,  the  jury  is  informed,  is 
sufficient  to  constitute  a  navigable  water  of  the  United 
States. 

Such  a  view  would  extend  the  paramount  jurisdiction  of 
the  United  States  over  all  the  flowing  waters  in  the  states, 
and  would  subject  the  officers  and  agents  of  a  state,  engaged 
in  constructing  levees,  to  restrain  overflowing  rivers  within 
their  banks,  or  in  regulating  the  channels  of  small  streams 
for  the  purposes  of  internal  commerce,  to  fine  and  im- 
prisonment, unless  permission  be  first  obtained  from  the 
Secretary  of  War.  If  such  were  the  necessary  construc- 
tion of  the  statutes  here  involved,  their  validity  might 
well  be  questioned.  But  we  do  not  so  understand  the 
legislation  of  congress.  When  it  is  remembered  that  the 
source  of  the  power  of  the  general  government  to  act 
at  all  in  this  matter  arises  out  of  its  power  to  regulate 
commerce  with  foreign  countries  and  among  the  states, 
it  is  obvious  that  what  the  constitution  and  the  acts  of 
congress  have  in  view  is  the  promotion  and  protection  of 
commerce  in  its  international  and  interstate  aspect,  and 
a  practical  constniction  must  be  put  on  these  enactments 
as  intended  for  such  large  and  important  purposes." 
P.  633. 

Again  at  p.  634  the  court  said:  "Indeed  the  charge 
necessarily  implies  that  the  defendant  was  guilty  if  there 
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was  a  mere  capacity  for  passing  from  Bed  River  into  the 
Mississippi  on  any  sort  of  a  boat.  Very  different  was  the 
view  expressed  by  Chief  Justice  Shaw  when  he  said  it  is 
not  'every  small  creek  in  which  a  fishing  skiff  or  gunning 
canoe  can  be  made  to  float  at  high  water,  which  is  deemed 
navigable,  but  in  order  to  give  it  the  character  of  a  navi- 
gable  stream  it  must  be  generally  and  commonly  useful 
to  some  purposes  of  trade  or  agriculture.'    21  Pick.  344.'' 

In  United  States  v.  Rio  Grande  Irrigation  Co.,  174  U.  S. 
'!»0  (1899),  an  injunction  had  issued  to  prevent  the  d^f^ 
from  constructing  dams  across  the  Rio  Grange  nrer.^  The  *bili"^^ 
iverred  that  the  Rio  Grande  river  was  navigable  for  steam- 
V-oats  for  350  miles  from  its  mouth  up  to  the  town  of  Roma, 
Texas;  that  it  was  susceptible  of  navigation  above  Roma  to  ap- 
pomt  about  350  miles  below  El  Paso,  in  Texas,  and  then,  after 
stating  that  there  were  certain  falls  or  rapids  which  there  inter- 
bred with  navigation,  it  alleged  navigability  from  El  Paso  to 
U  Joya,  about  100  miles  above  Elephant  Butte,  the  place  at 
^hich  it  was  proposed  to  erect  the  principal  dam,  and  that  it 
las  been  used  between  those  points  for  the  floating  and  tranb. 
>.rtation  of  rafts,  logs  and  poles.  (The  bill  further  alleged 
that  the  impounding  of  the  water  would  injuriously  affect  the 
uavigable  capa<»ity  of  the  river  throughout  its  entire  course  be- 
1"W  the  dam.)  Later  an  amended  bill  was  filed  bringing  in  an- 
"ther  party  defendant.  Upon  a  hearing  the  District  Court  of 
the  Territory'-  of  New  Mexico  dissolved  the  injunction  and  dis- 
missed the  bill  on  the  ground  that  the  Rio  Grande  was  not  navi- 
.Mble  in  New  Mexico — the  Supreme  Court  of  the  Territory 
itSrmed  the  decree  and  upon  appeal  to  the  United  States  Su- 
preme Court  it  was  held : 

"Examining  the  affidavits  and  other  evidence  introduced 
in  this  case,  it  is  clear  to  us  that  the  Rio  Grande  is  not 
navigable  within  the  limits  of  the  Territory  of  New  Mexico. 
The  mere  fact  that  logs,  poles  and  rafts  are  floated  down 
a  stream  occasionally  and  in  times  of  high  water  does  not 
make  it  a  navigable  river.  •  *  ♦  Obviously  the  Rio 
Grande  within  the  limits  of  New  Mexico  is  not  a.  stream 
over  which  in  its  ordinary  condition  trade  and  travel  can 
be  conducted  in  the  customary  modes  of  trade  and  travel 
on  water.    Its  use  for  any  purposes  or  transportation  has 
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been  and  is  exceptional,  and  only  in  times  of  high  water. 
The  ordinary  flow  of  water  is  insufficient.  It  is  not  like 
the  Pox  river,  which  was  considered  in  the  Montello,  in 
which  was  an  abundant  flow  of  water  and  a  general  capac- 
ity for  navigation  along  its  entire  length,  and  althougli  it 
was  obstructed  at  certain  places  by  rapids  and  rockg,  yet 
these  difficulties  could  be  overcome  by  canals  and  locks 
and  when  so  overcome  would  leave  the  stream  in  its  ordi- 
nary condition  susceptible  of  use  for  general  navigation 
purposes."  (The  decree  was  reversed  and  the  case  re- 
manded for  further  inquiry  as  to  the  eflPect  the  dams  would 
have  upon  the  general  navigable  capacity  of  the  river.) 

Grand  river,  a  comparatively  insignificant  water  lying 
wholly  within  the  state  of  Michigan  and  emptying  into  tlie 
lake  of  that  name,  and  only  navigable  for  forty  miles  from  its 
mouth  to  Grand  Rapids,  for  a  boat  of  one  hundred  twentv- 
three  tons  burden,  is  a  navigable  water  of  the  United  States 
and  subject  to  its  control  as  a  highway  of  commerce,  inter- 
state and  foreign,  on  account  of  its  junction  with  Lake  Michi- 
gan. 

The  Daniel  Ball,  10  Wall.  557. 

The  Illinois  and  Lake  Michigan  canal,  sixty  feet  wide  and 
six  feet  deep,  was  in  ex  parte  Boyer,  109  U.  S.  629,  held  to  be 
navigable  waters  of  the  United  States.  Mr.  Justice  Blatchf ord 
said: 

'*  Navigable  waters  situated  as  this  canal  is,  used  for  tlie 
purposes  for  which  it  is  used,  a  highway  for  commerce  be- 
tween parts  and  places  in  different  states,  carried  on  \yy 
vessels  such  as  those  in  question  here,  in  public  water  of 
the  United  States,  ♦  *  •.  Even  though  the  canal  is 
wholly  within  the  body  of  a  state  and  subject  to  its  owner- 
ship and  control.'* 

The  Erie  canal,  wholly  within  the  state  of  New  York,  but 
connecting  navigable  waters  of  the  United  States,  is  navigable 
waters  of  the  United  States. 

The  Robert  W.  Parsons,  191  U.  S.  17  (1903). 

The  Fox  River  in  Wisconsin  is  navigable  waters  of  the 
United  States.  The  .Montello,  20  Wall.  430  (1874).  So  is  the 
Chippewa.    Pound  v.  Turck,  95  U.  S.  459,  462  (1877). 
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Waters  do  not  lose  their  navigability  because  intercepted  by 
falls  or  rapids,  when  above  and  below  the  obstructions  the  same 
can  be  used  for  purposes  of  commerce : 

**  Preliminary,  it  may  be  said  that  the  Mississippi  River 
at  the  point  in  question  is  a  navigable  stream.  In  order  to 
be  navigable,  it  is  not  necessary  that  it  should  be  deep 
enough  to  admit  the  passage  of  boats  at  all  portions  of  the 
stream.  One  witness  for  the  plaintiff  in  error  said  that  in 
its  natural  state  the  river  at  this  point  was  not  navigable  at 
ordinary  stages  of  the  water  for  half  a  mile  below  St.  An- 
thony Falls,  and  in  its  natural  state  above  Nicollet  Island. 
He  also  stated  that  when  he  said  the  Mississippi  River  was 
not  navigable  at  these  falls,  he  meant  that  it  was  not  navi- 
gable for  boats;  that  boats  could  not  go  up  and  down  in 
its  natural  condition ;  that  it  was  always  used  for  logs  with 
chutes  that  are  artificially  prepared.  It  w^as  navigable  be- 
low the  rapids  and  above  the  rapids,  and  that  the  dam 
made  it  so.  It  was  navigable  above  the  rapids  for  the  pur- 
pose of  running  shallow  boats  and  floating  logs." 

St.  Anthony  Falls  W.  P.  Co.  v.  Water  Corars.  168  U.  S. 
349,  359  (1897) ; 

See  also  Montello,  20  Wall.  430  (1874)  ; 

Spooner  v.  McConnell,  1  McLean,  337  (1838)  ; 

Stat^  Reservation  Comrs.,  37  Hun  537  (1885); 

Broadnox  v.  Baker,  94  N.  C.  675  (1886). 

Summary — Federal. 

Tlie  Federal  Courts  have  defined  the  term  ' 'navigable  waters 
•:  the  United  States,"  as  follows:  All  waters  constitute  navig- 
able waters  of  the  United  States,  in  contradistinction  from  the 
iiavigable  waters  of  the  state,  when  they  form  in  their  ordinary 
'"lidition,  by  themselves  or  l)y  uniting  with  other  streams,  a 
'  ntinued  highway  over  which  commerce  is  or  may  be  carried 
■ii  with  other  states  or  foreign  countries,  in  the  customary 
Annies  in  which  such  commerce  is  conducted  by  water. 

This  definition  has  been  iterated  and  reiterated  by  the  Federal 
('••arts  for  about  a  century.  The  definition  is  clear  with  the 
•vi-'^ption  of  its  reference  to  ^'comnunve  in  tlic  customary 
:n'»<ies/'  No  diflfieulty  is  encountered  when  applying  the  defi- 
liition  to  such  waters  as  the  Great  Lakes,  the  St.  Lawrence,  the 
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Ohio,  tlie  Mississippi,  and  other  great  rivers  upon  which  trans- 
portation in  large  boats  is  carried  on.  A  diflBeulty  is  encount- 
ered however,  when  attempting,  by  an  application  of  the  defini- 
tion, to  ascertain  the  minimum  capacity  of  waters  that  will  be 
held  to  be  navigable  waters  of  the  United  States. 

The  cases  make  it  plain  that  whether  or  not  certain  waters 
satisfy  this  definition  does  not  depend  upon  the  nature  of  the 
craft  used  for  transportation  thereon.  They  hold  that  capacity 
for  carrying  on  commerce  is  the  criterion,  and  they^hold,  too, 
that  this  commerce  must  be  of  a  substantial  and  permanent  na- 
ture. It  follows  then  that  a  stream  or  body  of  water  will  not 
be  held  to  he  navigable  waters  of  the  United  States  unless  it  be 
shown  that  commerce  of  a  substantial  and  permanent  nature 
is,  or  may  be,  carried  on  thereon.  The  mere  capacity  to  float 
logs  or  to  accomodate  small  boats  such  as  skiffs,  luggers,  or  row- 
boats,  the  cases  hold,  will  not  constitute  a  stream  "navigable 
waters  of  the  United  States.*' 
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I. 


The  Act  of  1787  Creating  the  Northwest  Territoby  Re- 
served Certain  Rights  to  the  People  in  the  Navigable 
Rivers  and  Lakes  op  Said  Territory. 

The  act  provides  as  follows : 

**The  navigable  waters  leading  into  the  ll^Iississippi  and 
St.  Lawrence,  and  the  carrying  places  between  the  same 
shall  be  common  highways,  and  forever  free,  as  well  to  the 
inhabitants  of  the  said  territory,  as  to  the  citizens  of  the 
Unted  States,  and  those  of  any  other  states  that  may  be 
admitted,  into  the  confederacy,  without  any  tax,  impost,  or 
duty  therefor." 

Art.  IV,  Ordinance  1787. 

This  provision  is  found  also  in  the  Wisconsin  enabling  act, 
page  49  Wis.  R.  S.  and  also  in  Art.  IX  of  the  Wis.  constitution. 

Applicability  to  Wisconsin. 

The  following  cases  discuss  the  application  of  this  provisioD 
of  the  ordinance  of  1787,  to  the  states  formed  out  of  the  terri- 
tory comprising  the  northwest  territory. 

Escanaba  Co.  v.  Chicago,  107  U.  S.,  878  (1882). 

This  was  an  action  to  enjoin  the  city  of  Chicago  from  keep- 
ing bridge  draws  closed  for  certain  times  mornings  and  even- 
ings and  to  compel  removal  of  piers  from  the  Chicago  river. 

The  plaintiff  was  a  transportation  company  on  Lake  Michi- 
gan and  on  navigable  waters  cQnnecting  with  it,  and  the  requir- 
ing Chicago  river  bridge  draws  to  be  closed  (as  per  city  ordi- 
nance for  certain  time  each  morning  and  evening)  obstructed 
the  navigable  waters  of  the  United  States  which  plaintiffs  eon- 
tended  was  in  conflict  with  the  laws  of  the  United  States. 
Plaintiff  contended  that  congress  had  interfered  with  the  state's 
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right  to  control  by  acts  recognizing  the  act  of  1787.  The  lower 
court  held  this  contention  untenable.  Upon  appeal  it  was  held : 
*'The  ordinance  was  passed  July  13th,  1787,  one  year 
and  nearly  eight  months  before  the  constitution  took  eflfect 
*  *  *  and  although  the  act  of  April  18th,  1818,  chap- 
ter 67,  enabling  the  people  of  Illinois  territory  to  form  a 
constitution  and  state  government,  and  the  resolution  of 
congress  of  December  3rd,  1818,  declaring  the  admission  of 
the  state  into  the  union,  referred  to  the  principles  of  the 
ordinance  according  to  which  the  constitution  was  to  be 
formed,  its  provisions  could  not  control  the  authority  and 
power  of  the  state  after  her  admission. 

Whatever  the  limititations  upon  her  powers  as  a  govern- 
ment whilst  in  a  territorial  condition,  whether  from  the  ordi- 
nance of  1787,  or  the  legislation  of  congress,  it  ceased  to 
have  any  opcFative  force,  except  as  voluntarily  adopted  by 
her,  after  she  became  a  state  of  the  union.  '  On  her  admis- 
sion she  at  once  became  entitled  to  and  possessed  all  the- 
rights  of  dominion  and  sovereignity  which  belonged  to  the 
original  states.  She  was  admitted,  and  could  be  admitted, 
only  on  the  same  footings  with  them.  The  language  of  the 
resolution  admitting  her  is  ''on  an  equal  footing  with  the 
original  states  in  all  respects  whatever."  Equality  of  con- 
stitutional right  and  power  is  the  condition  of  all  the  states 
of  the  union,  old  and  new.  Illinois  therefore,  as  was  well 
observed  by  counsel,  could  afterward  exercise  the  same 
power  over  rivers  within  her  limits  that  Delaware  exercised 
over  Black  Creek  and  Pennsylvania  over  the  Schuylkill 
River.'* 

See  also  Pollard's  Lessee  v.  Hagan  3  How.  212; 
Permoli  v.  First  Municipality  10  How.  589 ; 
Strader  v.  Graham,  10  How.  82. 

The  act  for  the  admission  of  the  state  of  Wisconsin  into  the 
onion  reads  in  part  as  follows : 

"Section  1.  Be  it  enacted  by  the  senate  and  house  of 
representatives  of  the  United  States  of  America  in  con- 
gress assembled,  That  the  state  of  Wisconsin  be  and  is 
hereby  admitted  to  be  one  of  the  United  States  of  Amer- 
ica, and  is  hereby  admitted  into  the  uyiion  on  an  equal 
footing  mth  the  original  states  in  all  respects  whatever." 

etc. 
22 
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II. 


The  Original  States  had  the  Power  to  Authorize  Obstruc- 
tions IN  AND  Across  Navigable  Streams  Wxthin  Tbsib 
Boundaries. 

The  state  of  Delaware  had  authorized  the  building  of  a  dam 
across  the  Blackbird  creek,  a  small  stream,  in  which  the  tide 
ebbed  and  flowed,  and  defendants  being  the  owners  of  a  sloop 
regularly  enrolled  and  licensed  according  to  the  navigation 
laws  of  the  United  States,  tore  down  the  dam  for  the  purpose 
of  effecting  a  passage.  It  was  held  that  the  state  had  power  to 
authorize  the  dam  in  the  absence  of  any  action  by  congress  in 
execution  of  the  power  to  regulate  commerce,  and  that  the  de- 
fendants were  trespassers. 

Willson  V.  Blackbird  Creek  Marsh  Co.,  2  Peters,  245. 

The  state  of  Pennsylvania  authorized  the  construction  of  a 
bridge  thirty  feet  above  the  waters  of  the  Schuylkill  river,  a 
tidal  stream  entirely  within  the  state.  The  plaintiff  was  a 
citizen  of  another  state,  and  was  the  owner  of  valuable  dock 
property  on  the  river  above  the  proposed  bridge.  The  majority 
of  the  court  maintained  the  legality  of  the  proposed  structure, 
holding  upon  the  authority  of  the  Blackbird  Creek  case,  tbiat, 
as  congress  had  not  acted  on  the  precise  subject,  the  state  liad 
concurrent  jurisdiction  over  it. 

Gilman  v.  Philadelphia,  3  Wallace,  713. 

Here  it  was  said  that  the  police  power  of  the  state  extends 
to  the  closing  of  navigation  upon  a  tidal  river  lying  wholly 
within  its  own  territory,  by  mpans  of  a  bridge  or  dam. 
The  Passaic  Bridges,  3  Wallace  782. 

In  Cardwell  v.  Bridge  Co.,  113  U.  S.,  205,  at  210  the  coixrt 
said: 

'*The  act  enabling  the  people  of  Wisconsin  territory  to 
form  a  constitution  and  state  government,  and  for  admis- 
sion into  the  union,  contains  a  similar  clause  (similar  to 
the  one  interpreted  in  Escanaba  Co.  v.  Chicago)  and  yet. 
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m  Pound  v.  Turck,  which  was  before  this  coiirt  at  October 
term,  1877,  it  was  held,  that  a  statute  of  that  state  which 
authorized  the  erection  of  a  dam  across  a  navigable  river 
within  her  limits,  was  not  unconstitutional,  in  the  absence 
of  other  legislation  by  congress  bearing  on  the  case.    The 
court  does  not  seem  to  have  considered  the  question  as 
effected  by  the  clause  in  the  enabling  act.    That  clause  is 
not,  it  is  true,  commented  on  in  the  opinion,  but  the  sec- 
tion containing  it  is  referred  to,  and  the  declaration,  that 
navigable  streams  within  the  state  are  to  be  common  high- 
ways, must  have  been  in  the  mind  of  the  court.     It  held, 
however,  that  the  case  was  governed  by  the  decisions  in 
the  Delaware  and  Pennsylvania  cases,  observing  that  there 
were  in  the  state  of  Wisconsin,  and  other  states,  many 
small  streams  navigable  for  short  distances  from  their 
mouths  in  one  of  the  great  rivers  of  the  country,  by  steam- 
boats, but  whose  greatest  value,  in  water  carriage,  was  as 
outlets  to  saw-logs  and  lumber,  coal  and  salt,  and  that, 
in  order  to  develop  their  greatest  utility  in  that  regard, 
it  was  often  essential  that  dams,  booms  and  piers  should  be 
used,  which  are  substantial  obstructions  to  general  navi- 
gation, and  more  or  less  so  to  rafts  and  barges;  but  that 
to  the  legislature  of  the  state  the  authority  is  most  properly 
confided  to  authorize  these  structures  where  their  use  will 
do  more  good  than  harm,  and  to  impose  such  regulations 
and  limitations  in  their  construction  and  use  as  will  best 
reconcile  and  accommodate  the  interest  of  all  concerned. 
And  the  court  added  that  the  exercise  of  this  limited  power 
may  all  the  more  safely  be  coufided  to  the  local  legislatures 
as  the  right  of  congress  is  recognized  to  interfere  and  con- 
trol the  matter  whenever  deemed  necessary.'' 


m. 

No  Such  Restrictions  as  are  Found  in  the  Provision  of  the 
Northwest  Ordinance  (Art.  IV)  Were  Placed  Upon 
THE  Originaij  States. 

To  the  effect  that  all  states  must  be  admitted  on  an  equal 
footing,  and  that  territorial  laws  and  provisions  creating  cer- 
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tain  territories  do  not  apply  to  states  subsequently  formed  out 
of  such  territory,  see  also : 

Pollard's  Lessee  v.  Hagan,  3  How.  212; 

Permoli  v.  First  Municipality,  3  How.  589 ; 

Strader  v.  Graham,  10  How.  82; 

Shively  v.  Bowlby,  152  U.  S.  34 ; 

Ward  V.  Eace  Horse,  163  U.  S.  513 ; 

Stockton  V.  Powell,  29  Fla.  45 ; 

Grand  Rapids  v.  Powers,  89  Mich.  102 ; 

People  V.  Thompson,  155  111.  473 ; 

Commissioners  v.  Board  of  Public  Works,  39  Ohio  St. 
628; 

State  ex  rel.  Attorney  General  v.  Cunningham,  81  Wis. 
440  at  511  (op.  of  Pinney,  judge). 

Huse  V.  Glover,  119  U.  S.  543  at  547. 

Justice  Field  in  the  course  of  his  opinion  said,  **  Since  the  de- 
cision in  the  Escanaba  case,  we  have  had  our  attention  repeat- 
edly called  to  the  terms  of  this  clause  in  the  ordinance  of  1787. 
A  similar  clause  as  to  their  navigable  rivers  is  found  in  the  acts 
providing  for  the  admission  of  California,  Wisconsin,  and  Louisi- 
ana. The  clause  in  the  act  providing  for  the  admission  of  Cali- 
fornia was  considered  in  Cardwell  v.  American  Bridge  Company, 
113  U.  S.  205.  We  there  held  that  it  did  not  impair  the  power 
which  the  state  coidd  have  exercised  over  its  rivers  had  the  clause 
not  exist ed'f  and  that  its  object  was  to  preserve  the  rivers  as  high- 
ways  equally  open  to  all  persons  without  preference  to  any,  and 
unobstructed  by  duties  or  tolls,  and  thus  prevent  the  use  of  the 
navigable  streams  by  private  parties  to  the  exclusion  of  the  pub- 
he,  and  the  exaction  of  toll  for  their  navigation.  The  same 
doctrine  we  have  reiterated  at  the  present  term  of  the  court  in 
construing  a  similar  clause  in  the  act  for  the  admission  of 
Louisiana.  Hamilton  v.  Vicksburg,  Shreveport  &  Pacific  Rail- 
road, ante,  280.  As  thus  construed  the  clause  would  prevent 
any  exclusive  use  of  the  navigable  waters  of  the  state — a  possible 
farming  out  of  the  privilege  of  navigating  them  to  particular  in- 
dividuals, classes,  or  corporations,  or  by  vessels  of  a  particular 
character.  That  the  appreliension  of  such  a  monopoly  was  not 
unfounded,  is  evident  from  the  history  of  legislation  since.  The 
state  of  New  York  at  one  time  endeavored  to  confer  upon  Liv- 
ingston and  Fulton  the  exclusive  right  to  navigate  the  waters 
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\Htliin  its  jurisdiction  by  vessels  propelled  in  whole  or  in  part  by 
steam. 

The  exaction  of  tolls  for  passage  through  the  locks  is  as  com- 
pensation for  the  use  of  artificial  facilities  constructed,  not  as  an 
impost  upon  the  navigation  of  the  stream.  The  provision  of  the 
daiuEe  that  the  navigable  streams  should  be  highways  without 
any  tax,  impost,  or  duty,  has  reference  to  their  navigation  in 
their  natural  state.  It  did  not  contemplate  that  such  navigation 
might  not  be  improved  by  artificial  means,  by  the  removal  of  ob- 
structions, or  by  the  making  of  dams  for  deepening  the  waters. 
or  by  turning  into  the  rivers  waters  from  other  streams  to  in- 
crease their  depth.  For  outlays  caused  by  such  works  the  state 
may  exact  reasonable  tolls.  They  are  like  charges  for  the  use  of 
^vha^ves  and  docks  constructed  to  facilitate  the  landing  of  per- 
sons and  freight,  and  the  taking  them  on  board,  or  for  the  repair 
of  vessels. 

The  State  is  interested  in  the  domestic  as  well  as  in  the  inter- 
Me  and  foreign  commerce  conducted  on  the  Illinois  river  and 
io  increase  its  facilities,  and  thus  augment  its  growth,  it  has  fuU 
ffower.  It  is  only  when,  in  the  judgment  of  Congress,  its  action 
is  deemed  to  encroach  upon  the  navigation  of  the  river  as  a 
means  of  interstate  and  foreign  commerce,  that  that  tody  may 
interfere  and  control  or  supersede  it.  If,  in  the  opinion  of  the 
sfate,  greater  benefit  would  result  to  her  commerce  hy  the  im- 
provcments  made,  than  hy  leaving  the  river  in  its  natural 
stale — aTid  on  that  point  the  state  mu^t  necessarily  determine 
for  itself — it  may  authorize  them,  aitho^igh  increased  inconvenr- 
ienccs  and  expense  may  thereby  result  to  the  business  of  incK- 
nduals.  The  private  inconvenience  must  yield  to  the  pi^6Kc 
imd.  The  opening  cf  a  new  highway,  or  the  improvement  of 
an  old  one,  the  building  of  a  railroad,  and  many  other  works, 
in  which  the  public  is  interested,  may  materially  diminish  busi- 
ness in  certain  quarters  and  increase  it  in  others;  yet,  for  the 
loss  resulting,  the  sufferers  have  no  legal  ground  of  complaint. 
How  the  highways  of  a  State,  whether  on  land  or  by  water, 
^ijall  be  best  improved  for  the  public  good  is  a  matter  for  State 
<leterminaticn,  subject  always  to  the  right  of  Congress  to  inter- 
pose in  the  cases  mentioned.  Spooner  v.  McConnell,  1  McLean, 
337;  Kelloflf  v.  Union  Co.,  12  Conn.  7;  Thames  Bank  v.  Lovell. 
18  Conn.  500  ;^  S.  C.  46  Am.  Dec.  332 ;  McReynolds  v.  Small* 
house,  8  Bush*  447," 
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IV. 


THE  FOLLOWING  CASES  INTERPRET  THE  PROVISIONS 
OF  THE  ENABLING  ACT  AND  OF  THE  CONSTITU- 
TION  OF  WISCONSIN,  WHICH  ARE  IDENTICAL 
WITH  THAT  FOUND  IN  THE  ORDINANCE  OF  1787  : 

J.  S.  Keator  Lbr.  Co.  v.  St.  Croix  Boom  Co.,  72  Wis.  62. 

Action  for  damaj^es  to  plaintiff's  boat.  The  gravaman  of 
the  complaint  is  that  the  defendant,  assuming  to  proceed  "under 
its  charter,  had  wholly  obstructed  the  navigation  of  the  St. 
Croix  river  and  had  thereby  injured  plaintiff  to  his  damage 
without  authority  of  law.  Defendant  justifies  all  it  did  under 
the  acts  of  the  territory  and  state  of  Miuuesota  constituting  its 
charter  and  authority  to  construct  booms  in  said  St  Croix 
river  which  forms  the  boundary  line  between  Minnesota  and 
Wisconsin. 

Plaintiff  contends  Minnesota  had  no  power  to  grant  such 
right  to  defendant,  maintaining  that  congress  had  by  the  pro- 
visions in  the  ordinance  of  3787  (incorporated  also  into  the 
acts  of  congress  enabling  Minnesota  and  Wisconsin  to  organize 
state  governments,  and  into  the  constitution  of  such  states)  in- 
terfered wnth  the  state's  powers  over  such  river.  Nonsuit  and 
appeal. 

Held:  ''This  clause  was  not  intended  to  prevent  ob- 
structions to  the  navigation  of  such  waters,  but  to  prohibit 
the  levying  of  a  tax  on  such  navigation.  And  in  the  ab- 
sence of  other  legislation  by  congress  such  states  may  au- 
thorize the  construction  of  booms  in  such  waters,  even 
though  they  will  materially  interfere  with  steamboat 
navigation  or  other  water  crafts."  (Reversed  on  other 
grounds.) 

See  also  State  v.  District  Board,  76  Wis.  at  207: 
Falls  Mfg.  Co.  V.  Oconto  R.  Imp.  Co.,  87  Wis.  at  152. 

In  re  Southern  Wis.  Power  Co.,  140  Wis.  245,  (1909). 

*'The  clause  in  the  constitution,  providing  that  the  navigable 
waters  therein  referred  to  'shall  be  common  highways  and  for- 
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ever  free/  etc.,  does  not  refer  to  physical  obstructions  of  these 
waters,  but  refers  to  political  regulations  which  would  hamper 
the  freedom  of  commerce." 

Williamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1. 

Plaintiff  brought  bill  to  restrain  the  defendants,  assignees  of 
the  Portland  Bridge  Co.,  which  had  been  authorized  by  law  to 
erect  a  bridge,  from  erecting  said  bridge ;  proofs  being  taken  a 
decree  was  made  in  favor  of  complainants  for  perpetual  in- 
jnnction  and  for  an  abatement  of  the  portions  already  built 
because  the  same  were,  and  the  bridge  would  be,  an  obstruction 
to  navigation  contrary  to  the  act  of  congress  of  1859  admitting 
Oregon  as  a  state.  (Same  as  provisions  in  Wisconsin  enabling 
act.)  The  supreme  court  in  reversing  the  holding  of  the  lower 
court  said: 

"According  to  the  construction  given  by  this  court  to 
the  clause  in  the  act  of  congress  relied  upon  by  the  court 
below,  it  does  not  refer  to  physical  obstructions  but  to  po- 
litical regulations  which  would  hamper  the  freedom  of 
congress."    p.  19. 

Cardwell  v.  Bridge  Co.,  113  U.  S.  205. 

Bill  in,  equity  for  removal  of  a  bridge.  The  complaint  states 
that  defendant  erected  a  bridge  over  a  branch  of  the  Sacre- 
mento  river  which  is  entirely  within  the  state  of  California, 
but  which,  due  to  its  connection  with  other  waters,  is  navigable 
waters  of  the  United  States.  The  bridge  being  low  prevented 
the  plaintiff  from  using  his  steamboat  for  hauling  grain  and 
quarry  products  to  market-  A  demurrer  to  the  bill  was  sus- 
tained. Plaintiff  on  appeal  quotes  the  California  enabling  act 
''similar  to  Wis.)  and  contends  the  construction  of  the  bridge 
is  contrary  to  the  provisions  of  said  enabling  act  in  that  it  ob- 
Btructs  the  common  highway  therein  provided  for. 

Held;  That  provision  aims  to  prevent  the  use  of  navigable 
streams  by  private  parties  to  the  exclusion  of  the  public,  and 
the  exaction  of  tolls  for  their  navigation. 

'*The  court  below  held  that  the  clause  contains  two  pro- 
visions, one  that  the  navigable  waters  shall  be  a  common 
highway  to  the  inhabitants  of  the  state  as  well  as  to  citi- 
zens of  the  United  States;  and  the  other,  that  they  shall 
be  forever  free  from  any  tax,  impost,  or  duty  therefor ;  that 
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these  provisions  are  separate  and  distinct,  and  that  one  is 
not  adjunct  or  amplification  of  the  other.  *  *  •  But 
upon  the  mature  and  careful  consideration,  which  we 
have  given  in  this  case  to  the  language  of  the  clause  in  the 
act  admitting  California,  we  are  of  opinion  that,  if  we 
treat  the  clause  as  advisable  into  two  provisions,  they  must 
be  construed  together  as  having  but  one  object,  namely,  to 
insure  a  highway  equally  open  to  all  without  preference 
to  any,  and  unobstructed  by  duties  or  tolls,  and  thus  pre- 
vent the  use  of  the  navigable  streams  by  private  parties 
to  the  exclusion  of  the  public,  and  the  exaction  of  any  toll 
for  their  navigation ;  and  that  the  clause  contemplated  no 
other  restriction  upon  the  power  of  the  state  in  authoriz- 
ing the  construction  of  bridges  over  them  whenever  such 
construction  would  promote  the  convenience  of  the  nub- 
Uc.'* 

See  also  Rea  v.  Newport,  etc.,  R.  Co.,  50  Fed.  20; 

Osborne  v.  Knife  Palls  Boom  Co.,  32  Minn.  412. 

The  following  cases  generally  overruled  are  contra  to  what 
has  preceded: 

Sweeney  v.  The  C.  M.  &  St.  P.  Ry.  Co.  60  Wis.  60  at  67. 

In  an  action  to  recover  for  damages  to  a  raft  of  logs  by  de- 
fendant's bridge,  the  defendant  pleads  that  in  so  far  as  the 
bridge  was  built  under  the  direction  of  the  U.  S.  Secretary  of 
War,  and  that  Sec.  1605  R.  S.  and  1837  R.  S.  had  not  been  fol- 
lowed by  that  official,  it,  the  defendant  was  not  liable.  The 
court  by  justice  Taylor  said: 

"It  is  clear  that  the  legislature  could  not  have  intended 
to  relieve  a  railroad  company,  or  any  other  company  or 
person,  for  any  unreasonable  or  unnecessary  obstruction  of 
the  navigable  waters  of  the  Wisconsin  river,  either  by  the 
erection  of  bridges  over  the  same,  or  by  maintaining  any 
other  structures  on  or  over  the  same ;  and  if  it  had  so  in- 
tended, it  is  equally  clear  that  such  action  or  intent  of  the 
legislature  would  not  justify  such  obstruction.  The  right 
of  the  citizen  to  navigate  the  waters  of  the  Wisconsin  river 
upon  such  part  of  it  as  is  in  fact  useful  for  navigation,  is 
secured  by  a  higher  authority  than  the  legislature  of  this 
gtate.    The  right  was  first  secured  by  Art.  IV  of  the  ordi- 
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nance  of  1787,  which  among  other  things,  provides  that  'the 
navigable  waters  leading  into  the  Mississippi  and  St.  Law- 
rence, and  the  carrying  places  between  the  same,  shall  be 
common  highways,  and  forever  free,  etc'  This  provision 
of  the  ordinance  was  adopted  as  a  part  of  the  constitution 
of  this  state  in  the  identical  words  of  the  ordinance.  See 
Sec.  1,  Art.  IX,  Const. 

The  navigability  of  the  waters  of  the  Wisconsin  river, 
so  far  as  the  same  are  navigable  in  fact,  is  protected  not 
only  by  the  common  law  of  the  country,  but  by  an  express 
constitutional  provision.  There  can  be  no  contention, 
therefore,  that  the  legislature  has  the  power  to  entirely  ob- 
struct the  navigation  of  said  river.  That  the  legislature! 
has  the  power  to  authorize  the  building  of  bridges  across 
the  navigable  waters  of  the  Wisconsin,  notwithstanding 
the  ordinance,  the  provisions  of  our  constitution  and  the 
common  law,  must  also  be  admitted.  But  that  power  must 
be  subordinate  to  the  rights  of  navigation,  and  bridges  so 
authorized  must  be  so  coi^structed  and  maintained  as  not 
to  materially  or  unnecessarily  obstruct  such  navigation/' 
(See  cases  cited  on  page  68, this  case.) 

See  Alaby  v.  Mauston  El.  Svc.  Co.,  135  Wis.  345  which  seems 
by  way  of  dicta  to  hold  that  this  provision  of  the  ordinance  of 
1*87  is  still  operative  in  Wisconsin. 

Also  Jolly  V.  Terre  Haute  Drawbridge  Co.  6  McLean  (U.  S.) 

237. 

-Uso  Cox  V.  State,  3  Blackf.  (Ind.)  193,  where  a  statute  au- 
thorizing the  erection  of  a  mill  dam  in  a  navigable  river  which 
is  an  obstruction  to  its  navigation,  is  held  to  be  in  violation  of 
the  ordinance  of  1787  and  void.  (The  Ind.  Enabling  act,  sec.  4, 
declares,  that  the  articles  of  the  ordinance  of  1787,  are  irrevoc- 
able, and  that  the  constitution  and  state  government  of  the 
territory  when  formed  should  not  be  repugnant  to  those  articles ; 
^nd  the  ordmance  of  Indiana,  June  29,  1816  accepts  the  propo- 
iiium  and  conditions  of  the  enabling  act,)    ■ 
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V 


What  is  Navigable  Watkb? 

Wisconsin  RuleStaiutory  and  Judicial. 

Statutes. 

Lakes.     Wis.  R.  S.     Section  1607a. 

**A11  lakes  wholly  or  partly  within  this  state  which  have  been 
meandered  and  retunied  as  navigable  by  the  surveyors  employed 
by  the  government  of  the  United  States  or  which  have  been  so 
meandered  and  are  navigable  in  fact  are  hereby  declared  to  be 
navigable  and  public  waters,  *  •  etc. 

Streams.    Wis.  11.  S.    Section  1596. 

**A11  rivers  and  streams  which  have  been  meandered  and  re- 
turned as  navigable  by  the  surveyors  employed  by  the  govern- 
ment of  the  United  States  are  hereby  declared  navigable  so  I'ar' 
as  the  same  have  been  meandered  to  the  extent  that  no  dam, 
bridge  or  other  obstruction  shall  be  made  in  or  over  the  saxne 
without  the  permission  of  the  legislature;*'  etc. 

See  Sec.  1607  R.  S.  "Elvers  and  streams  declared  navig- 
able.'' 

Section  1596  declares  navigable  only  such  streams  as  are  me- 
andered and  returned  as  navigable  by  the  surveyors  of  the 
United  States. 

Judicial. 

A  statute  cannot  make  a  stream  navigable  which  in  fact  is  not 
navigable. 

Jones  V.  Pettibone,  2  Wis.  308; 

People  V.  Elk  River  Mill,  etc.  Co.  107  Calif.  221. 

The  fact  that  a  stream  has  not  been  meandered  and  returned 
navigable  is  not  the  test  of  its  navigability. 

Falls  Mfg.  Co.  V.  Oconto  R.  Imp.  Co.,  87  Wis.  134. 


RfiFORT  OP  Wisconsin  LfiQisLATivE  Committee.        347 

'*  Those  streama  capable  oi'  Heating  the  produots  Of  the 
country  such  as  logs  and  rafts  of  lumber  to  mill  are  com- 
mon public  highways/'     (This  was  a  meandered  stream.) 
^'hisler  v.  Wilkiuson,  22  Wis.  572. 

The  rule  laid  down  in  the  preceding  case  applied  to  the 
Kickapoo  river  (not  meandered)  ISellers  v.  Union  Lumbering 
Co.,  39  Wis.  525,  and  to  Lewis  Creek  (not  meandered), 
Weatherby  v.  Meiklejohn,  56  Wis.  73. 

Where  a  stream  is  usefully  navigable  all  the  rights  of  the  pub- 
lic attach. 

A.  C  Conn  Co.  v.  Little  Suamico,  74  Wis.  652  j 
See  also  Cohn  v.  Wausau  Boom  Co.,  47  Wis.  314  j 
Black  Riv.  Imp.  Co  v.  La  Crosse,  etc.  Co.,  54  W^is.  659. 

"Under  the  uniform  holding  in  this  state,  public  waters  in- 
clude streams  of  sufficient  capacity  to  float  logs  in  spring,  or 
other  freshets,  though  so  small  that  ordinary  rowboats  cannot 
be  used  therein  without  dragging  or  pushing  the  same  on  the 
bottom  in  shallow  places. ' ' 

Willow  Riv^r  Club  v.  Wade,  100  Wis.  86; 

See  also  Bloomer  v.  Bloomer,  128  W^is.  297 ; 

Allaby  v.  Mauston  El.  Svc.  Co.,  135  Wis.  345; 

In  re  So.  Wis.  Power  Co.,  140  Wis.  245. 

Summary  of  Wisconsin  rule. 

There  seems  to  be  two  classes  of  navigable  streams  in  Wiscon- 
sin; Ist,  those  declared  by  section  1596  to  be  such,  and  2nd, 
those  which  are  not  meandered  and  returned  by  the  surveyors 
as  navigable,  but  which  are  navigable  in  fact. 
Wood  V.  Hustis,  17  Wis.  416. 

The  legislature  seems  to  have  control  over  either  class: 
Whisler  v.  Wilkinson,  22  Wis.  572 ; 
Olson  V.  Merrill,  42  Wis.  203; 
Boorman  v.  Sumnichs,  42  Wis.  233 ; 
Deleplaine  v.  Chicago,  etc.  Ry.  Co.,  42  Wis.  214; 
Wis.  R.  Imp.  Co.  V.  Lyons,  30  W^is.  61 ; 
Sellers  v.  Union  Lumbering  Co.,  39  Wis.  523 ; 
Stevens  Point  B.  Co.  v.  Reilly,  46  W^is.  237 ; 
Weatherby  v.  Meiklejohn,  56  Wis.  73 ; 
Palls  Mfg.  Co.  V.  Oconto  R.  I.  Co.,  87  Wis.  134,  145,  150. 
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See  Allaby  v.  Mauston  El.  Service  Co.,  135  Wis.  345,  where 
the  Wisconsin  rules  as  to  navigability  are  discussed  and  where 
the  doctrine  of  public  highways  a^  applied  to  streams  is  dwelt 
upon. 

United  States  Rule. 
JudiciaL 

"Such  waters  as  those  which  form  in  their  ordinary  condi- 
tion, by  themselves  or  in  connection  with  others,  highways 
over  which  commerce  is,  or  may  be  carried  on  with  other  states 
or  foreign  nations  in  the  customary  modes,  are  navigable 
waters  of  the  United  States.'' 

The  Daniel  Ball,  16  Wall.  557 ; 
See  also 

Miller  v.  New  York,  109  U.  S.  385 ; 
The  Montello,  11  Wall.  411; 
Neiderhouser  v.  State,  28  Ind.  257. 


VI, 

Jurisdiction  of  Unii^d  States  Over  Navigable  Waters   op 

Wisconsin. 

The  power  of  CoDgress  extends  only  to  Navigable  Waters  of 
the  Untied  States. 

The  Daniel  Ball,  16  Wall.  557. 

The  mere  capacity  to  permit  passengers 'in  a  boat  of  any 
size,  however  small,  or  to  float  logs  only  is  not  sufficient  to 
constitute  a  stream  navigable  waters  of  the  United  States. 
Therefore  the  Fox  and  Wolf  rivers  above  Oshkosh  are  not  navi- 
gable waters  of  the  United  States. 

Moore  v.  Home  Ins.  Co.,  30  Wis.  496 ; 
See  also 

Leovy  v.  U.  S.,  177  U.  S.  621 ; 

Manigault  v.  Wood,  123  Fed.  707 ; 

Duluth  Lbr.  Co.  v.  St.  L.  B.  I.  Co.,  5  McCrary  382. 

It  follows  that  there  are  streams  in  Wisconsin,  navigable 
according  to  the  Wisconsin  interpretation  of  that  term,  'which 
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empty  into  navigable  vsraters  of  the  United  States,  and  which 
do  not  come  under  the  general  jurisdiction  of  the  United 
States. 

The  Federal  government  may,  however,  prohibit  the  erec- 
tion and  maintenance  of  any  obstruction  in  any  such  stream, 
if  such  obstruction  will  hold  back  the  waters  thereof  to  such 
an  extent  as  to  destroy  or  impair  the  navigation  of  any  navi- 
gable waters  of  the  United  States. 

U.  S.  V.  Rio  Grande  Dam  &  I.  Co.,  184  U.  S.  416. 

Until  Congress,  by  virtue  of  its  power  under  the  commerce 
clause,  acts  the  power  of  the  state  over  its  navigable  waters  is 
plenary. 

Willson  V.  The  Blackbird  Ck.  M.  Co.,  2  Pet.  245; 

Oilman  v.  Philadelphia,  3  Wall.  713 ; 

Cummings  v.  Chicago,  188  U.  S.  410  at  427. 

The  right  to  erect  a  structure  in  a  navigable  river  of  the 
United  States,  wJiolly  within  the  limits  of  a  state,  depends  upon 
the  concurrent  or  joint  consent  of  the  state  and  federal  gov- 
frnments. 

Montgomery  v.  Portland,  190  U.  S.  89 ; 

Calumet  Grain,  etc.,  Co.  v.  Chicago,  188  U.  S.  431  ; 

Cummings  v.  Chicago,  188  U.  S.  410. 


vn. 


Ownership  op  Navigable  Waters. 

Sed  or  soil  under  water: 

In  Wisconsin  the  owners  of  the  banks  of  a  navigable  stream 
^•wn  to  the  middle  or  thread  of  such  stream. 

Jones  V.  Pettibone,  2  Wis.  308 ; 

Walker  v.  Shepardson,  2  Wis.  483 ; 

Mariner  v.  Schulte,  13  Wis.  692 ; 

Arnold  V.  Elmore,  16  Wis.  509 ; 

Wis.  River  Imp.  Co.  v.  Lyons,  30  Wis.  61 ; 

Wright  V.  Day,  33  Wis.  260. 

Olson  V.  MerriU,  42  Wis.  203 ; 
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Norcrogg  v.  QrifRths,  65  Wis.  599 ; 
Janesville  v.  Carpenter,  77  Wis.  288  ; 
Kaukaiina  W.  P.  Co.  v.  G.  Bay  &  Miss.  Canal  Co.,  142 
U.  S.  254. 

The  riparian  proprietor  upon  navigable  l(ikes  and  ponds  in 
Wisconsin,  however,  take  the  land  only  to  the  water's  edge. 
Boorman  v.  Sumnich,  42  Wis.  233 ; 
Roberts  v.  Rust,  104  Wis.  619 ; 
Mendota  Club  v.  Anderson,  101  Wis.  479-492; 
Pewaukee  v.  Savoy,  103  Wis.  271. 

The  bed  of  navigable  streams,  although  the  title  is  in  the 
riparian  holder,  is  held  by  the  people  of  the  state  in  their 
character  as  sovereign  in  trust  for  public  uses  for  which  they 
are  adapted. 

McLennan  v.  Prentice,  85  Wis.  427 ; 

Nee-pee-Nauk  Club  v.  Wilson,  96  Wis.  290; 

Willow  River  Qub  v.  Wade,  100  Wis.  86 ; 

111.  Cent.  Ry.  Co.  v.  HI.,  146  U.  S.  387. 

Any  attempt  by  the  state  to  convey  absolutely  lands  sub- 
merged by  navigable  waters  so  as  to  abrogate  its  trusteeship 
in  respect  to  the  same  would  be  void  on  its  face,  or  subject  to 
revocation. 

McLennan  v.  Prentice,  85  Wis.  427; 

Priewe  v.  Wis.  State  L.  &  I.  Co.,  95  Wis.  534 ; 

HI.  Cent.  Ry.  Co.  v.  HI.,  146  U.  S.  387. 

Water, 

The  riparian  owner  has  no  property  in  the  particles  of  water 
flowing  in  the  stream  more  than  it  has  in  the  air  that  floats  over 
his  land.  His  rights  in  that  respect  are  confined  to  their  use 
and  to  presenting  their  purity  while  passing. 

Lawson  v.  Mowry,  52  Wis.  234,  235 ; 

Willow  River  Clxih  v.  Wade,  100  Wis.  86. 

The  waters  of  a  navigable  stream,  or  other  navigable  body 
of  water,  are  so  far  the  property  of  the  state  that  the  state  may 
control  them  far  puhlic  u-sc,  in  their  flow  or  otherwisa,  without 
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making  any  eompensation  to  riparian  owneiti  upon  the  borders 
ot  saeh  streams  or  l)odies  of  water. 

Bundle  v.  Del.  &  B.  Canal  Co.,  14  How.  80  ; 

WiUson  V.  Blackbird  C.  M.  Co.,  2  Pet.  250; 

Trww.  Co.  V.  Chicago,  9  Otto  (U.  S.)  635; 

Pay  V.  Aqueduct  Co.,  Ill  Mass.  27; 

CommiBsionerB  v.  Withers,  29  Miss.  21 ; 

Imp.  Co.  V.  Trans.  Co.,  54  Wis.  659; 

Cohn  V.  Boom  Co.,  47  Wis.  314; 

Field  V.  Driving  Co.,  67  Wis.  569 ; 

People  V.  Canal  Appraisers,  33  N.  Y.  461 ; 

Spangler's  Appeal,  64  Pa.  St.  387. 

**  Neither  sovereign  nor  subject  can  have  any  greater 
than  a  usufructuary  right  in  running  water.  All  such  in- 
terest in  such  water  is  simply  an  easement  of  fixed  appro- 
priation or  conversion.  But  the  use  is  always  subject  to 
the  control  of  the  state  for  the  purposes  of  navigation  and 
improvement  thereof. ' ' 

Smith  V.  Rochester,  92  N.  Y.  463. 

In  Boesmiller  v.  State,  114  Wis.  169,  the  law  prohibiting  the 
cutting  of  ice  on  meandered  lakes  for  shipment  out  of  this 
state  except  by  those  permitted  to  do  so  by  a  license  to  be  paid 
for,  uraa  held  unconstitutional  on  the  theory  that  the  right  to 
take  ice  is  a  possession  of  all  the  people  of  the  state,  and  that 
a  law  treating  some  persons  within  the  state  differently  than 
others,  in  respect  *to  the  enjoyment  of  public  waters,  violates 
the  fourteenth  amendment  of  the  national  constitution. 

The  court,  by  Justice  Marshall,  discusses  at  length  the  inter- 
ests of  the  individual  and  of  the  state  in  the  navigable  waters 
of  this  state.  Justice  Marshall,  in  his  syllabus  to  the  case, 
condenses  the  law  as  follows: 

*  *  The  title  to  the  beds  of  navigable  lakes  within  the  state 
of  Wisconsin  is  vested  in  the  state  in  trust  to  preserve  the 
same  for  the  enjoyment  of  the  people.  The  state  has  no 
proprietary  right  in  such  beds  or  in  the  water  above  the 
same,  nor  in  the  fish  that  inhabit  such  water  or  the  fowls 
that  resort  thereto,  or  the  ice  that  forms  thereon,  which  it 
can  deal  in  by  sale  or  otherwise." 

"The  power  of  the  state  over  navigable  waters  within 
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its  boundaries  is  limited  to  the  enactment  and  enforcement 
of  such  reasonable  police  regulations  as  may  be  deemed 
necessary  to  preserve  the  common  right  of  all  to  enjoy 
the  same  for  navigation  by  boat  or  otherwise,  and  all  inci- 
dents of  navigable  waters,  including  the  taking  of  ice 
therefrom  for  domestic  use  or  sale." 

''The  rights  of  the  people  in  the  navigable  waters  of 
the  state  are  the  same  as  those  incident  to  tidal  waters 
at  common  law.  They  are  beyond  the  power  of  the  state 
to  interfere  with,  except  by  reasonable  police  regulation, 
as  before  indicated.'' 

"The  state  hsus  no  greater  right  to  sell  ice  that  forms 
upon  navigable  lakes  than  to  sell  the  water  thereof  in  a 
liquid  state  or  the  fish  that  inhabit  the  water.  It  can  do 
neither,  the  whole  beneficial  use  of  public  waters  being  in 
the  people  of  the  state  as  a  class. 


j> 


Control  op  State  Over  Navigabt^  Waters  and  State  Policy 
Toward  Same  as  Outlined  by  the  Constitution,  Stat- 
utes AND  Judicial  Decision. 

Wisconsin  constitution. 

Art.  1,  Sec.  13.  *'The  property  of  no  person  shall  be  taken  for 
public  use  without  just  compensation. ' ' 

The  riparian  right  is  property. 

Gates  V.  Milwaukee,  77  U.  S.  497. 

Riparian  right. 

The  right  to  use  the  flow  and  fall  of  water  is  inseparably 
connected  with  and  inherent  in  the  ownership  of  land. 

Q.  B.  &  M.  Canal  Co.  v.  K.  W.  P.  Co.,  70  Wi^.  635 ; 

Same  case,  142  U.  S.  254; 

Kimberly-Clark  Co.  v.  Hewitt,  79  Wis.  334. 

Subject  to  the  right  of  the  state  to  improve  or  aid  navigation 
the  bed  of  navigable  streams  cannot  be  taken  for  public  use 
without  compensation. 

Janesville  v.  Carpenter,  77  Wis.  288-500. 
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But  in  aid  of  navigation  the  legislature  it  seems  may  author- 
ize such  a  structure  or  obstruction  as  will  impair  or  destroy  ri- 
j«arian  rights. 

Cohn  V.  AVausau  Boom  Co.,  47  Wis.,  314;  see  also  Black 
River  Imp.  Co.,  v.  La  Crosse,  etc.  Co.  54  Wis.  659. 

V'^lricHons  upon  riparian  rights. 

Dams,  booms,  and  other  obstructions  thaltlwiff^jmi  ^  ^^-_. 
lion  can  only  he  ennstructed  in  meandered  iiaVi^l)le  streams  by 
i  iLrisIative  permission. 

See  Statutes  1596  and  1G07  Ante. 

Ail  obstructions  placed  in  navigable  strenms  are  nuisances 
and  may  he  al^ated  unless  placed  there  by  special  authority. 

Walker  v.  Shepardson,  2  Wis.  384 — Piles,  etc.  in  Milw.  River 
Xnv.  in  fact). 

Barnes  v.  Racine,  4  AVis.  454— Bridge  over  Root  River  (Nav. 
in  fact). 

Walker  v.  Shepardson,  4  Wis.  48(] — A])()ve  (('hange  of  venue). 

In  re   Eldrcd,   4G  Wis.   530-  Dam  aj-ross  Rock  River    (Nav. 

V\is.  River  Imp.  Co.  v.  Lyons,  30  Wis.  (il. 

To  restrain  the  erection  and  maintenance  of  a  dam  across  the 
iwiiii  channel  of  the  W^isconsin  river  at  Grand  Rapids. 

Tlic  defendant  alleges  that  he  is  owner  of  the  banks  adjacent 

* '  tlic  dam,  as  well  as  of  the  soil  and  bed  of  the  stream,  holding 

'it'  same  by  g'rant  as  a  water  power,  and  that  as  such  riparian 

witT  he  was  justified  in  the  construction  of  his  dam. 

The  Wis.  river  at  tliis  point  is  navigable  in  fact  (for  logs  and 

^t*^  loaded  with  j)roduct  of  the  country).     The  dam  is  to  cross 

■I!'  navigable  portion  of  the  river  and  is  leing  erected  without 

;'**njnv,<<iou  or  licence  from  the  legislature.     The  trial  court  re- 

'.-'d  the  injunction.     Appeal.     Held: 

*'The  right  of  the  pid>lic  to  control  and  regulate  navig- 
able streams  includes  the  riglit  to  prohibit  the  erection  of 
any  dam,  bridge,  or  other  stru(*ture  which  may  operate  to 
impair  the  free  luivigation  thereof 


c  *  y 


The  court   further  construing  sec.  159(5  of  the  statutes  flben 
.2  Oh.  41  R.  S.),  said: 

''The  statute  expressly  declares,  not  only  such  streams 
23 
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as  are  navigable  in  fat.'t,  but  all  meandered  streams,  which 
includes  many  that  are  not  so  declared  for  the  purpose  of 
the  statute,  'that  no  dam,  bridge  or  other  structure  may  l.^e 
made  in  or  over  the  same  without  legislative  permission."  " 
*'The  words  of  the  statute  are  iio  dam  should  be  made 
without  the  permission  of  the  legislature,  audit  is  imi^ossiblc 
to  evade  these  words,  or  to  avoid  the  effect  of  the  prohibition 
by  speculating  upon  the  possibility  that  the  dam,  ^vhen 
erected,  may  not  impede  or  obstruct  the  navigation,  \vhicli 
after  all  is  but  mere  speculation/' 

The  court  discussing  the  rights  of  the  riparian  holder  said  : 
*'In  holding  that  the  title  of  the  riparian  holder  exten-ls 
to  the  center  of  the  stream,  it  was  also  held  (Jones  v.  Petti- 
l)one,  2  Wis.  319)  that  he  took  subject  to  the  public  right 
of  navigation.  The  easement  or  right  of  the  public  to  do 
anything  ivithi)i  ihc  banks  of  the  stream  which  may  be  eon-  , 
siderod  for  the  benefit  and  improvement  of  navigation  is  ti 
most  extensive  and  elaborate  one/'     Lower  court  reversed  \ 

and  injunction  ordered. 

i 
j 

The  preceding  case  (Wis.  River  hup.  Co.  v.  Lyons)  in  so  f^ir  ■ 
as  it  holds  that  without  legislative  pennission  a  dam  cannot  be  ■ 
maintained  in  and  across  a  river  which  has  been  meandered  and  \ 
returned  as  navigable  by  United  States  surveyors,  whether  it  does  | 
or  does  not  interfere  with  navigation,  or  is  or  is  not  maintained  I 
by  the  riparian  owners  of  both  banks,  is  still  law.  But,  in  so  I 
far  as  the  case  includes  in  this  rule  all  streams  navigable  in  fact,  I 
and  not  coming  within  1506  of  the  statutes,  it  has  been  criti- 1 
cised  in  the  following  case :  ! 

The  A.  C.  Conn  Co.  v.  The  Little  Suamico  Lbr.  Co.  74  Wis,  652 
(1889). 

This  was  an  action  to  recover  damages  for  the  obstruction  ot| 
a  navigable  river  and  the  consequent  delay  in  driving  plaintiff's' 
logs.  Both  parties  had  dams  (to  aid  in  driving  logs)  on  the! 
stream  which  is  non-meandered  and  all  were  erected  >vitliontj 
legislative  authority.  -  I 

I'laintiff  alleges  that  the  little  Suamico  is  a  navigable  river! 
and  contends  that  defendant  had  no  right  to  dam  it  without! 
legislative  permission. 
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Below  there  was  verdict  and  judgment  for  defendant,  npon 
''i>i»^^al,  Held:  (after  saying  that  the  dam  did  not  materially 
atleet  or  abridge  the  beneficial  use  of  the  stream.) 

**A  distinction  may  well  be  made  between  those  streams 
which  are  capable  of  floating  logs  and  timber  only  at  cer- 
tain periods,  and  then  for  a  few  days  in  times  of  freshet, 
and  streams  which  are  capable  of  more  extended  and  con- 
stant navigation.  It  seems  to-  us  that  in  reason  and  com- 
mon justice  a  distinctoin  should  be  made  in  view  of  ripar- 
ian rights.  For  if  the  right  of  floatage  is  paramount,  so 
that  no  bridge  or  dam  or  other  obstruction  can  be  placed 
in  or  over  the  stream  by  the  riparian  owner,  his  use  and  en- 
joyment of  his  property  are  necessarily  abridged  and  re- 
stricted. 

The  right  of  the  riparian  owner  and  of  the  public  are 
hoth  to  be  enjoyed  with  due  regard  to  the  existence  and 
preservation  of  the  other.  The  right  of  floatage  of  logs  is 
not  paramount  in  the  sense  that  the  using  of  the  water  by 
the  riparian  owner  for  machinery  is  unlawful  so  long  as  he 
does  not  materially  or  unnecessarily  interfere  with  the  pub- 
lic right ;  but  he  may  use  the  stream  and  its  banks  for 
every  purpose  not  inconsistent  with  the  public  use." 
Affirmed  for  the  defendant. 

The  holding  in  this  case  was  approved  (by  way  of  dictum) 
:n  Charnlev  v.  The  Shawano  W.  P.  &  R.  I.  Co.,  109  Wis.  563  at 


W^^ 


T^if  pmatn  right  is  subordinate  to  and  niust  give  way  to  the 

public  use. 

FhIIs  Mfg.  Co.  v.  Oconto  River  Imp.  Co.,  87  Wis.  134. 

Ar-tion  to  perpetually  restrain  defendant  from  interfering 
-th  or  interrupting  the  natural  flow  of  the  Oconto  river  at 
•'aintiff's  pulp  mill  and  mill  dam  so  as  to  impair  the  useful- 
'  "s^  of  its  water  power. 

Plaintiff  and  defendant  had  both  been  authorized  to  erect 
^,ms — plaintiff's  grant  being  previous  in  time  and  for  hydrau- 
!«•  purposes;  defendant's  grant  (later  in  time)  gave  him  the 
■  iirht  to  erect  a  dam  above  that  of  plaintiff  and  was  for  the  pur- 
:"S€  of  aiding  navigation  (driving  logs). 
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The  lower  couil;  found  that  the  Oconto  .river  at  this  point, 
in  its  natural  state,  was  capabje  of  floating  logs  to  market  dur- 
ing the  spring  freshets  (about  6  weeks) — that  it  was  therefon* 
a  puhlic  highivay  for  the  transportation  of  logs  and  that  de- 
fendant had  the  rigjhl  to  use  it,  paramount  to  plaintiff's  (pri- 
vate) right  to  hydraulic  power.  Upon  appeal  it  Avas  held  : 
The  legislature  properly  authorized  defendant  to  construct  tin- 
flooding  dam  in  such  stream  in  aid  of  navigation  and  that  tht* 
plaintiffs  had  no  right  of  action  for  any  impairment  of  the  effi- 
ciency of  their  water  power  resulting  from  the  proper  use  of 
such  flooding  dams. 

Affirmed  for  defendant. 

Cohn  V.  The  Wausau  Boom  Co.,  47  Wis.  314. 

Defendant  was  granted  the  exclusive  right  of  constractinvr 
booms,  for  holding,  storing,  and  assorting  lo.srs,  for  a  certain 
distance  up  and  down  the  Wisconsin  river.  The  <?raiit  jui- 
thorized  defendant's  works  in  aid  of  the  boom  to  extend  in  tli«* 
water,  up  and  down  the  river,  fronting  its  own  lands  and  thc>s«* 
of  other  riparian  owners,  excluding  all  other  booms  Avithin  tho 
limits  specified. 

Plaintiff,  a  riparian  holder,  alleging  that  his  propertv  Avas 

purchased  for  mill  and  booming  purposes  asks  that  defendant  V  s 

booms  in  front  of  his  ])roperty  be  abated  as  a  nuisance,  and  for 

an  injunction  against  further  construction  or  maintenance   cf  I 

booms  in  front  of  his  property.     The  original  grant   (sec.    15.  I 

ch.  45,  1871)  to  defendant  gave  it  preference  in  the  use  of  the  i 

booms.     This  grant  was  amended  (ch.  256,  1873)  so  as  to  privo  ■ 

the  public  equcil  rights.    The  injunction  prayed  for  was  grante<]  ' 

below.     The  supreme  court,  reversing  this  holding,  said  :  I 

*'It  is  well  settled  in  this  state  that  a  riparian  owner  on  ; 

navigable  water  may  construct  in  front  of  his  land,  in  shoal  I 

water,  proper  wharves,  piers  and  booms,  in  aid  of  navi^a-  i 

tion,  at  his  peril  of  obstructing  it,  far  enough  to  reach  ar-- 1 

tually  navigable  water.     Thifi  is  properly  a  riparian   rif/hf,\ 

r rating  on  iitlp,  in  iho  l)a)d\  and  not  upon  title  to  the   soil  '' 

vndcr  water. 

A  statute  mny.  indeed,  in  the  exercise  of  leg-islative 
discretion,  take  away  the  exercise  of  the  private  ri^ht. 
which  is  a  quasi  intrusion  upon  the  public  right, — -is  sub- 
servient  to  it,  and  exists  only  by  public  sufference.      "Rnf 
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this  can  be  properly  done  only  in  the  enforcement  of  the 
paramoTint  public  right,  and  a  statute  granting  an  ex- 
elusive  right  to  one  riparian  holder,  for  a  private  use,  could 
not  be  supported  as  a  valid  prohibition  of  the  right  of 
adjacent  riparian  owners.  Such  a  provision  would  not  be 
an  assertion  of  the  paramount  public  right,  but  the  su))- 
ordination  of  one  private  right  to  another;  would  not  be 
in  aid  of  public  use,  but  of  a  quasi  monopoly  of  a  : :  ivatv5 
ase.  As  between  several  riparian  owners  such  a  provision 
would  have  effect  to  give  one  owner's  land  somew^hat  of 
the  nature  of  a  dominant  estate,  and  the  land  of  the  others 
somewhat  of  the  nature  of  servient  estates.  This  could 
not  be  upheld  as  a  valid  exercise  of  the  legislative  control 
over  the  private  riparian  right. 

The  controlling  question  in  this  case,  therefore,  is 
whether  the  franchises  of  the  appellant  are  granted  for  a 
public  or  for  private  use. 

As  they  stood  under  Chap.  45  of  1871,  it  would  be  dif- 
ficult to  consider  the  appellant  other  than  a  private  cor- 
poration, for  private  use;  for  section  15  of  that  statute 
gives  a  preference  to  the  membei's  of  the  corporation  over 
the  general  public,  in  the  use  of  the  works  authorized. 
But  the  amendment  of  1873  takes  away  the  preference, 
and  gives  an  equal  right  in  the  use  of  the  works  to  all  the 
world ;  and  the  question  here  must  be  determined  under 
the  latter  provisions. 

In  this  state,  navigable  water  includes  all  water  capa- 
ble of  actual  navigation  (Diedrich  v.  Ry.  Co.,  42  Wis.  248), 
and  the  capacity  of  floating  logs  to  market  is  sufficient  to 
make  water  navigable  wathin  the  rule  (Olson  v.  Merrill, 
42  Wis.  203).  Whether  or  how  far  navigable  for  other 
purposes,  the  capacity  of  floating  logs  to  market  appears 
to  be  the  chief  navigable  value  of  the  Wisconsin  river,  as 
the  legislation  relating  to  it  and  numerous  cases  in  this 
oouTt  abundantly  show.  Whatever  equally  aids  this  use 
of  the  river  by  all  having  occasion  for  it,  is  of  public  pur- 
pose (Wis.  R.  T.  Co.  V.  Manson,  43  Wis.  235) ;  and  the  util- 
ity, indeed  the  necessity,  of  booms  at  convenient  points 
for  receiving,  assorting  and  distributing  logs,  such  a.s  the 
appellant  is  authorized  to  construct,   is   so  universal   on 
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such  rivers  that  it  is  judicially  recognized  as  entering  intn 
the  law  governing  their  use. 

The  appellant  must  theiei'ore  ]>e  held  to  -be  a  quasi 
public  corporation,  an  agent  of  the  state  for  the  improve- 
ment of  the  river  and  its  franchises  granted  for  a  ijuhiic 
use. 

or  course,  i)rivate  i)ropeity  of  others  could  not  he  hi 
any  way  api)iopriated  or  used  })y  the  appellant  in  aid  of 
the  public  purpose,  without  authority  of  law,  upon  just 
compensation.  J>uf  the  land  of  the  respondent  is  neifhtr 
taken  nor  uscd;  the  works  of  the  appellant  neither  touch 
nor  ovcr/loic  it.  The  statutes  under  which  the  appellant 
acts  authorize  no  such  inl  erf  ere  nee  trith  the  property  of 
others.  Thcij  only  aid  the  public  use  for  which  the  appel- 
lant is  chart credf  by  7\st raining  the  exercise  of  a  prtratt 
tight,  which  the  h gisilaiure  appears  to^havc  coyisidered  in- 
consistent with  it;  a  right  which  the  respondent ^  as  other 
ripanan  ownfrsj  hdd  only  by  implied'  public  license — as  if 
trere,  as  tenant  by  suffcrence  of  the  stale;  a  right  of  ivhich 
the  exercise  might  always  be  prohibited  by  lyuhlic  law,  in 
aid  of  public  us( .  The  private  use  is  a  quasi  intrusion 
vpon  the  public  right,  i oh  rated  only  in  private  aid  of  navi 
gaiion,  and  gives  way,  ex  n(crssita'c  rei,  to  public  yneasurcs 
in  aid  of  navigation.'' 

flights  a^  Between  lUparian  Owners. 

The  riparian  owner  has  the  light  to  use  the  water  of  a  navi- 
gable stream  in  any  way  compatible  with  the  use  of  the  strea:n 
for  navigation,  provided  he  does  not  abridge  correspondin*: 
rights  of  other  riparian  owners. 

Lawson  v.  IMowry,  52  AVis.  at  235 ; 

AValker  v.  Shepardson,  4  AVis.  436 ; 

Greene  v.  Nunnemadier,  36  Wis.  50; 

Delaplaine  v.  Railway  Co.,  42  AVis.  214; 

Diedrich  v.  Railwav  Co..  42  Wis.  248. 

ft 

Tn  ]\Iiller  v.  ^Miller,  9  Pa.  St..  74,  it  was  held  that  a  supni 
ripanan  owner  is  liable  to  the  owner  of  the  land  below  him 
for  everv  material  diiiiiiiution  of  the  flow  of  the  water  bv  «i 
diversion  from  the  stream,  -whether  for  irrigation  or  other  p"r- 
poses;  and  this,  though  no  actual  injury  may  have  suffered 
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T(j  the  same  effect  see : 

Tyler  v.  Wilkinson,  4  Mason  (U.  S.)  397; 
Mayor  v.  Appold,  42  Md.,  442; 
Tillotson  V.  Smith,  32  N.  H.,  90 ; 
Parker  v.  Griswold,  17  Conn.,  288 ; 
Harding  v.  Water  Co.,  41  Conn.  87;    • 
Oleason  v.  Mfg.  Co.,  101  Mass.  72 ; 
Clinton  v.  Myers,  46  N.  Y.  511. 

In  Sampson  v.  Hoddinot,  87  Eng.  Com.  L.,  590,  it  was  held 
that  the  detention  of  water  in  that  ease  by  one  of  several 
riparian  owners,  for  irrigation,  was  such  that  an  action  would 
li*-  for  the  injury,  and  that  every  proprietor  of  lands  on  the 
hanks  of  a  natural  stream  has  a  right  to  use  the  water,  pro- 
vided he  so  uses  it  as  not  to  work  any  material  injury  to  the 
rights  of  the  proprietors  above  or  below  him  in  the  stream. 

In  Miner  v.  Gilmour,  12  Moore,  p.  c.  e.  156,  Lord  Kingsdown 
stated  the  law  thus : 

''E\ery  riparian  proprietor  has  a  right  to  what  mny  be 
oalled  the  ordinary  use  of  the  water  flowing  past  his  land." 
He  also  has  the  **  right  to  the  use  of  it  for  any  purpose, 

•  *  *  provided  that  he  does  not  thereby  interfere  with 
the  rights  of  other  proprietors,  either  above  or  below  him. 

*  •  *  He  has  no  right  to  interrupt  the  regular  flow  of 
the  stream,  if  he  thereby  interferes  with  the  lawful  use  of 
the  water  by  other  proprietors,  and  inflicts  upon  them  a 
sensible  injury." 

In  McCalniout  v,  Whittaker,  3  Rawle  (Pa.)  90,  Gobson, 
<'.  J.,  thus  tersely  states  the  law: 

'*The  water  power  to  w^hich  the  riparian  owner  is  en- 
titled, consists  of  the  fall  in  the  stream  tvhoi  in  it'^  natural 
state  as  it  passes  through  his  land  or  along  the  boundary 
of  it;'  in  other  words,  it  consists  of  the  difference  of  level 
between  the  surface  where  the  stream  first  touches  his  land, 
and  the  surface  where  it  leaves  it." 
Approved  in  Browai  v.  Bush,  45  Pa.  St.,  66, 

Where  parties  have  equal  rights,  as  riparian  owners,  upon  a 
navigable  stream,  neither  of  them  can  so  use  his  land  as  to  im- 
pair the  rights  of  the  other. 

Walker  v.  Shepardson,  4  Wis.  486. 
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The  state,  liowever,  may  control  the  waters  of  a  navigable 
stream  for  ijiiprovement  of  navij^atioD,  to  the  disadvantage  of 
the  riparian  owner  without  making  compensation  to  such  ripar- 
ian owner. 

Imp.  Co.  V.  Trans.  Co.,  54  Wis.  67)9; 

Cohn  V.  Boom  Co.,  47  Wis.  314; 

Field  V.  Driving  Co.,  67  Wis.  569 ; 

People  V.  Canal  Appraisers,  33  N.  Y.  461 ; 

Spangler's  Appeal,  64  Pa.  St.  387. 

Stevens  Point  Boom  Co.  v.  Reilly  et  al.,  46  Wis.  at  242  et  set] 

Ryan,  C.  J.,  discussing  the  rights  of  the  riparian  owner  in 
navigable  waters  (the  point  in  issue)  said  in  part: 

*^It  is  difficult  to  understand  how  serious  disagreement 
should  have  arisen  in  the  construction  of  the  opinion  of 
this  court  on  the  fonner  appeal.  Stevens  P.  B.  Co.  v. 
Reilly,  44  Wis.  295.  Following  Diedrich  v.  The  N.  W.  U. 
Railway  Co.,  42  AVis.  248,  which  in  its  turn  followed  But- 
ton v.  Strong,  1  Bhufk,  23,  and  Atlce  v.  Packett  Co.,  21 
Wall.  389,  it  was  held  that  the  appellants  might  *  lawfully, 
until  prohihiicd  by  statute,  construct,  in  front  of  their 
land,  proper  booms  to  aid  in  floating  logs,  so  as  not  to 
violate  any  public  law  or  obstruct  the  navigation  of  the 
river  by  any  method  in  which  it  may  be  used,  or  infnngc 
vpon  the  rights  of  other  riparian  owners.  *  •  *  In 
any  case  it  must  not  construct  the  free  navigation  of  tlie 
river  by  floating  logs  to  market  or  otherwise.'  Subject  to 
these  conditions,  the  appellants  appear  to  have  a  right,  as 
riparian  owners,  to  construct  a  proper  boom  from  their 
own  premises  on  the  bank  of  the  river.* 

It  seems  to  be  a])prclicndcd  by  the  respondents,  that  the 
form  of  order  submitted  by  the  appellants  to  the  court 
l)elow  would,  under  the  rule  so  given,  have  authorized  the 
appellants,  in  the  exercise  of  tiieir  riparian  right  on  both 
banks  of  the  river,  to  maintain  booms  completely'  crossing? 
the  river.  This  qucsticm  was  not  in  the  former  appeal, 
l^ut  the  right  su^i^cstcd  is  expressly  excluded  by  the  opinion. 
No  fonn  of  order  could  have  that  effect.  Such  boom  or 
connecting  l)oonis  would  more  or  less  obstruct  the  naviga 
tion  of  the  river,  and  would  violate  public  law.     R.  S.  185S, 
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Ch.  41,  Sec.  2;  R,  S.  1878  Sec.  1596;  Barnes  v.  Racine,  4 
W'Js.,  454;  Enos  v.  Hamilton,  24  AVis.,  658.  This  is  not  a 
tjuestion  of  materially  impeding  navigation,  under  color  of 
legislative  grant,  as  under  Ch.  399  of  1876.  The  general 
statute  forbids  any  ohstmction  of  the  river  ivithout  per- 
mission  of  the  legislature.  Booms  erected  by  riparian  own- 
ers, in  aid  of  navigation,  through  shoal  water  far  enough 
to  reach  actually  navigable  water,  are  not  within  the  stat- 
ute.    Such  do  not  obstruct  the  river,  but  aid  its  use. 

This  private  right  of  the  riparian  owner,  as  declared  in 
Diedrich  v.  Railway  Co.,  quoted  in  the  opinion  on  the 
former  ai)peai,  is  subordinate  to  the  public  use  of  a 
navigable  river,  and  is  always  exercised  at  peril  of  obstruct- 
ing navigation.  This  subjection  of  the  private  right  to  the 
public  use  may  sometimes  impair  the  private  right  or  de- 
feat it  altogether.  But  the  public  right  must  always  pre- 
vail over  the  private  exercise  of  the  private  right.  The 
lej^islature  may  indeed,  upon  public  considerations  author- 
ize such  an  exercise  of  the  private  right  across  the  river  as 
will  not  materially  obstruct  navigation.  But,  without  leg- 
islative permission,  the  exercise  of  the  private  right  en- 
tirely across  the  stream  is  forbidden  by  the  statute. 

It  was  suggested  in  the  former  opinion  in  this  case,  that 
the  riparian  right  of  constructing  a  boom  was  presumably 
limited  by  the  thread  of  the  stream.  That  is  probably  cor- 
rect. It  was  a  mere  limitation,  however;  and  it  was  un- 
fortunately made,  if  it  led  the  appellants  to  believe — as  the 
order  proposed  by  them  may  suggest — that  the  right  always 
extends  to  the  thread  of  the  stream.  It  has  always  been 
j^hown  that  it  cannot  so  extend  to  the  obstruction  of  navi- 
gation. "  '  ^'  T'n 

The  appellants  seem  to  apprehend  that  the  language  of 
this  court  in  Diedrich  v.  Railway  Co.,  and  on  the  former 
appeal  in  this  case,  as  well  as  in  the  second  clause  of  the 
order  from  which  this  appeal  is  taken,  renders  the  riparian 
right  nominal  and  useless.  It  is  claimed  by  the  learned 
coimsel  that  the  measure  of  riparian  right  is  restricted  to 
water  not  navigable,  and  is  unavailing  bi^-anst^  it  cannot 
reacli  the  point  where  it  would  iMMM^nc^  useful.  It  is  not 
l»elieved  that  the  language  of  tlic  federal  supreme  court  in 
Dxitton  T,  Strong  or  Atlee  v.  Packet  Co.,  or  of  this  court  in 


.*5()2  Water  i\)\VEKs,  1^'urestrv,  and  Drainage. 

Diedrich  v.  Railway  Co.,  or  on  the  former  appeal  in  this 
case,  is  i)roperly  subject  to  such  hypecritieism.  The  right 
sustained  in  all  these  cases  is  a  practical  right,  'in  aid  of 
navigation,  through  the  water  far  enough  to  reach  actually 
navigable  water'  (Diedrich  v.  Railway  Co.)  ;  *to  aid  in  fioa- 
ing  logs'  (Stevens  P.  B.  Co.  v.  Rcilly).  These  terms  do  not 
imply,  the  whole  tenor  of  the  opinions  repels,  the  construc- 
tion, that  wharves,  piers,  booms  and  the  like,  in  aid  of 
navigation,  must  be  constructed  within  such  limits  as  to 
make  them  inoperative.  A  pier  upon  Lake  Michigan,  to 
aid  navigation,  must  go  into  the  water  deep  enough  to  be 
accessible  to  vessels  navigating  the  lake.  A  boom  on  a  log- 
ging stream,  to  aid  such  navigation,  must  go  into  the  water 
deep  enough  to  Ve  accessible  to  floating  logs,  must  be  so 
constructed  as  to  receive  and  discharge  floating  logs.  In 
cither  case,  to  readi  navigable  water  reasonably  implies 
reaching  it  with  effect  to  accomplish  the  purpose;  the  word 
often  signifying  some  penetration  of  the  thing  reached. 
One  is  not  understood  to  stop  outside  the  limits  of  a  place 
when  he  is  said  to  reach  it.  He  is  understood  to  enter  it, 
as  far  as  may  be  necessary  for  his  purpose.  The  right  m 
(lucstion  implies  some  intrusion  into  navigable  water,  at 
l)eril  of  obstructing  navigation.     Atlee  v.  Packet  Co. 

This  intrusion  is  expressly  pennitted  to  aid  navigation, 
and  expressly  prohibited  to  obstruct  navigation.  It  is  im- 
{)0ssible  to  give  a  general  rule  limiting  its  extent.  That 
will  always  depend  upon  the  conditions  under  which  the 
riglit  is  exercised ;  the  extent  and  uses  of  the  navigable 
water;  the  nature  and  object  of  the  structure  itself.  A 
structure  in  aid  of  navigation  which  w^ould  be  a  reasonable 
intrusion  into  the  waters  of  Lake  Michigan,  would  prob- 
ably be  an  obstruction  of  navigation  in  any  navigable  rivei 
within  the  state.  A  logging  boom  which  would  be  a  rea- 
sonable intrusion  into  the  waters  of  the  Mississippi,  would 
probably  be  an  obstruction  of  navigation  in  most  or  all  oi 
the  logging  streams  within  the  state.  The  width  of  a  river 
may  justify  a  liberal  exercise  of  the  right  of  intrusion,  or 
may  exclude  it  altogether.  Its  extent  is  purely  a  relative 
(juostion.  And  there  are  no  facts  in  this  record  to  warrant 
any  opinion  of  tlie  extent  to  which  the  appellants  may  ex- 
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ereise  the  right  in  this  case,  without  impairing  the  public 
use. 

If  within  these  conditions  the  appellants  can  construct 
a  useful  boom,  they  may.  If  not,  their  defect  of  right  is  in 
the  condition  of  the  river  and  its  relation  to  their  property,. 
and  not  in  the  law. ' ' 

Atlee  V.  Packet  Co.,  21  Wall.  389  at  394.     (1874.) 

The  Union  Packet  Co.  filed  a  libel  in  admiralty,  in  the  District 
<:ourt  of  Iowa,  against  Atlee,  founded  on  the  sinking  of  a  barge, 
for  which  he,  Atlee,  was  charged  to  be  liable,  on  the  ground 
that  it  was  caused  by  a  collision  with  a  stone  pier  built  by  him 
in  the  navigable  part  of  the  Mississippi  River. 

Atlee  rests  his  defense  solely  on  the  ground  that  at  any 
place  where  a  riparian  owner  can  make  a  structure  useful  to  his 
IH?i*sonal  pursuits  or  business,  he  can,  without  license  or  special 
authority,  and  by  virtue  of  this  ownership,  and  of  his  own  con- 
venience, project  a  pier  or  roadway  into  the  deep  water  of  a 
navigable  stream,  provided  he  does  it  with  care,  and  leaves  a 
larc^e  and  sufficient  passway  of  the  channel  unobstructed.  The 
District  court  below  sanctioned  Atlee 's  contention  saying  that 
liO,  as  a  lumber  man  and  owner  of  a  saw-mill  on  the  banks  of  the 
river,  had  not  exceeded  his  riparian  rights.  This  holding  was 
reversed  in  the  circuit  court  and  upon  appeal  by  Atlee  it  was 
held : 

**No  case  known  to  us  has  sustained  this  proposition, 
( Atlee 's  contention)  and  we  think  it's  bare  statement  sufii- 
oient  to  show  its  unsoundness. 

It  is  true  that  bridges,  espec^ially  railroad  bridges,  exist 
across  the  ^Mississippi  and  other  navigable  streams,  which 
present  more  dangerous  impediments  to  navigation  than 
this  pier  of  Mr.  Atlee 's  and  that  they  have,  so  far  as  they 
have  been  subjected  to  judicial  consideration,  been  upheld. 
Bitt  this  had  never  hccn  upon  the  ground  of  the  absolute 
right  of  the  owner  of  the  land  on  v)hich  they  abutted  to 
build  such  structures.  The  Imilders  have  in  every  instance 
recognized  the  necessity  of  legislative  j)erniission  by  express 
statutt";  of  the  state  or  of  the  Ignited  States,  before  th^.y 
ventured  on  sueh  a  proec^edinjr.  And  the  only  question 
that  has  ever  been  raised  in  this  class  of  cases  is,  whether  a 
state  could  authorize  such  an  invasion  of  the  rights  of  per- 
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sons  engaged  in  navigating  these  streams.  This  court  has 
decided  that  in  the  a])sence  of  any  legislation  of  congress 
on  the  subject,  the  state  may  authorize  bridges  across 
navigable  Streams  by  statutes  as  well  guarded  as  to  protect 
the  substantial  rights  of  navigation.  But  IMr.  Atlee  has 
no  such  authority,  and  pretends  to  none. 

We  are  of  oi)inion  that  the  pier  against  which  libellant's 
barge  was  thrust  was  placed  in  the  navigable  water  of  the 
Mississippi  River,  without  authority  of  law,  and  that  he  is 
responsible  for  the  damages  to  the  barge  and  its  contents. 
See  also  Ladd  v.  Foster,  31  Fed.  834 ; 
The  Imperial,  38  Fed.  618; 
St.  Louis  V.  The  Knapp  Co.,  6  Fed.  224. 

Revised  Statutes. 

Chapter  70: 

Section  1596.  Declares  streams  that  have  been  meandered 
and  returned  as  naviga))le  ])y  the  V.  S.  sun'^eyors  to  be  navigable 
^^to  the  extent  that  tio  dam,  Indgc  or  other  obstruction  shall  he 
made  in  or  over  the  same  without  permission  of  the  legislature/' 

Section  1598.  Provides  a  penalty  for  the  obstruction  of  any 
navigable  stream  by  booms  or  otiierwivse  without  legislative  per- 
mission.    See  sections  1599  to  1606. 

Chapter  86: 

Sections  1777  to  1777e,  inclusive,  grant  to  corporations  tlio 
right  to  erect  booms,  flooding  dams,  and  other  obstructions  in 
streams  to  improve  navigation  or  to  drive  and  handle  loixs 
(above  steamboat  navigation)  without  the  consent  of  riparian 
owners  and  the  same  rights  below  steamboat  navigation  when 
the  consent  of  the  riparian  owners  on  both  sides  of  the  stream 
is  obtained.  These  sections  give  the  right  of  eminent  domain 
(1777e)  and,  upon  reasonable  compensation  l)eing  paid,  to  flow 
the  lands  of  others  (1777a)  and  gives  the  grantee  corporation, 
subject  to  the  right  of  others  to  demand  that  their  logs  be 
handled  f  1777b),  the  exclusive  right  to  boom  and  otherwise 
obstruct  the  stream  for  the  purpose  of  improving  it  (1777e). 

(Mijipter  146: 

Sections  :]:'.74  lo  ')4n4,  inclu.siv(\  known  as  the  niill-dani 
act  of  1840,  was  repealed  in  1850  and  re-enacted  in  1857.     This 
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chapter  gives  any  person  the  right  to  erect  upon  his  own  land, 
and  with  consent,  upon  the  land  of  others,  a  water  mill  and  a 
dam  upon  and  across  any  non-navigable  stream,  provided  no 
injury  is  done  to  a  mill  or  mill  dam  already  erected  or  in  proc- 
ess of  erection.  The  chapter  grants,  upon  payment  of  a  rea- 
sonable compensation,  the  right  to  flow  the  lands  of  others. 

Section  4570a  provides  a  penalty  for  throwing  mill  waste 
into  streams  navigable  for  vessels  or  steamers. 

Section  4570b  provides  a  penalty  for  materially  obstructing 
.;by  banking  or  browing  logs  therein)  any  stream  navigable  for 
floating  logs. 

Section  1222i  provides  for  an  annual  license  fee  to  he  paid 
hy  all  persons  or  corporations  operaiing  dams,  booms,  or  sluice- 
ways, — the  license  fee  based  u port  earnings. 

Section  1775c  provides  for  forfeiture  of  dam  franchises  here- 
tofore granted  if  work  of  huUding  has  not  been  begun  within 
four  years  from  passage  of  act  (190:"),  Ch,  521)  and  provides 
furthi  r  that  all  franchises  hereafter  granted  shall  be  forfeited 
unhss  tvork  is  begun  within  four  years  of  the  granting. 

CouuT  Decisions. 

The  policy  of  the  state  to  retain  control  over  the  waters 
therein,  as  brought  out  in  legislative  enactment,  has  been  con- 
firmed by  the  supreme  court  in  the  following  cases : 

UpJwlding  the  constitutionality  of  the  Milldam  act. 
(Act  applies  to  non-navigable  streams.) 

NVwcomb  V.  Smith,  2  Pinney  181  (1849). 

The  question  here  was  whether  the  milldam  act. of  1840  (giv- 
ing the  right  to  flow  the  lands  of  others  upon  payment  there- 
for as  an  incident  to  the  right  to  maintain  a  mill-dam)  was 
constitutional — whether  it  contravened  the  provisions  of  the 
ordinance  of  1787  and  of  the  constitution  of  the  United  States 
relative  to  the  taking  of  property  for  public  use.  It  was  con- 
tended that  the  land  flowed  by  defendant's  mill-dam  was  taken 
for  a  private  use.  The  trial  judge  held  the  aot  unconstitu- 
tional. The  supreme  court  reversed  this  holding  on  the  theory 
that  there  is  a  public  interest  in  the  utilization  of  the  water 
powers  of  the  state  to  nm  mills.  The  milldam  act  sustained  in 
later  cases  on  Stare  Decisis  only. 

Fisher  vs.  Horicon  I.  Co.  10  Wis.  351. 
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AUaby  v.  Mauston  El.  Svc.  Co.,  135  Wis.  345  (1909). 

Plaintiffs  are  owners  of  distinct  parcels  of  ripariaij  land  and 
allege  that  defendants  maintain  dams  at  Lemonweir  river  (non- 
navigable)  l)y  virtue  of  176  P.  &  L.  183G,  wlach  was  enaeted 
in  the  interval  between  the  repeal  and  the  re-enactment  of  tlie 
milldam  act  ch.  146  R.  S.).  The  special  act  was  in  general  the 
same  as  the  mill  dam  act.  Plaintiffs  complain  that  defendants 
are  maintaining  their  dams  at  a  greater  height  than  authorized 
by  the  act  and  allege  a  consequential  additional  flooding  of 
their  lands  to  their  injury.  Prayer  is  for  abatement  of,  and 
injunction  against,  the  excessive  height  of  the  dams.  Granted 
below.     Upon  appeal  it  was  held : 

**The  mill  dam  acts  being  based  upon  the  theory  that 
there  is  a  public  interest  in  the  utilities  of  the  water  power 
of  the  state  to  run  mills  sufficient  to  justify  the  exercise 
of  the  power  of  eminent  domain  in  the  flooding  and  conse- 
quent taking  of  lands  of  individuals,  this  dam  is  lawful  an<i 
not  subject  to  abatement,  the  land  owners  injured  being 
limited  to  the  remedy  provided  by  the  statute.^'  Mill  dam 
act  applies  because  by  its  re-enactment  (1857)  the  legisla- 
ture intended  to  codify  and  revise  the  law  regulating  dams 
which  had  been  erected  under  special  acts.)  Justice  Sio- 
becker  concurnng  said:  **1  concur  in  this  decision  holding 
that  the  dam  may  be  maintained  as  it  is,  upon  the  ground 
that,  under  the  circumstances  shown,  the  defendant  i^ 
using  the  mill  site  to  maintain  a  grist  mill,  and  an  electric 
power  plant  devoted  to  public  use.*' 
To  the  same  effect  see : 

Pratt  V.  Brown,  3  Wis.  603 ; 

Fisher  v.  Horicon  I.  Mfg.  Co.,  10  Wis.  351 ; 

Newell  V.  Smith,  15  Wis.  101. 

(U)nlrol  for  the  improvement  of  navigation. 

The  legislature  has  plenary  power  to  authorize  flooding  daTiis 
and  other  structures  in  navUjahJe  streams  for  the  purpose  of 
aiding  navigation. 

Wis.  River  Imp.  Co.  v.  Lyons,  30  Wis.  61 ; 

Tewksbury  v.  Schulcnberg,  41  Wis.  584; 

Wis.  Power  Imp.  Co.  v.  Manson,  43  Wis.  255 ; 

Stevens  Point  Boom  Co.  v.  Reilly,  44  Wis.  295; 

Cohn  V.  Wausau  Boom  Co.,  47  Wis.  314; 
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Black  River  F.  D.  Assn.  v.  Ketchum,  54  Wis.  313 ; 
Black  Eiver  I.  Co.  v.  La  Crosse  B.  &  T.  Co.,  67  Wis.  463 ; 
Falls  Mfg.  Co.  V.  Oconto  River  Ifaip.  Co.,  87  Wis.  134 ; 
Chainley  v.  The  Shawano  W.  P.  &  R.  I.  Co.,  109  Wis.  563. 

The  state  may  exact  a  reasonable  toll  for  the  use  of  iniprove- 
uuTits  made  by  it. 

nuse  V.  Glover,  119  U.  S.  543; 

Spooner  v.  McConnell,  23  Fed.  Cas.  No.  13,  245. 

The  improvement  of  streams  in  aid  of  navigation  under  leg- 
islative authority  granted  to  individuals  is,  in  effect  by  tiie 
state. 

Wis.  River  Imp.  Co.  v.  Manson,  43  Wis.  255  j 
Undenvood  Lbr.  Co.  v.  Pelican  Boom  Co.,  76  Wis.  76. 

Where  the  work  of  improvement  is  done  ])y  a  private  person 
•»r  corporation,  compensation  is  generally  fixed  by  authorizing 
the  collection  of  tolls. 

Sauntry  v.  Laird  Norton  Co.,  100  Wis.  146; 

Black  River  F.  D.  Assn.  v.  Ketchum,  54  Wis.  313; 

Tewksbury  v.  Schulenberg,  41  Wis.  514. 

The  legislature  is,  primarily  at  least,  the  judge  of  the  necess- 
ity of  an  improvement,  and  when  it  delegates  the  power  to  a 
jorporation,  and  the  state  does  not  question  that  the  improve- 
ment made  by  the  corporation  is  in  conformity  w^ith  the  dele- 
gated power,  neither  the  necessity  or  usefulness  of  the  improve- 
ment, nor  the  manner  in  which  it  is  made,  can  be  called  in  ques- 
tion by  private  parties. 

Wis.  River  Imp.  Co.  v.  Manson,  43  Wis.  255 ; 

Falls  Mfg.  Co.  V.  Oconto  R.  T.  Co.,  87  Wis.  134; 

In  Re  So.  Wis.  Power  Co.,  140  Wis.  245. 

Grants  for  purposes  other  than  the  improvement  of  navigation 
upheld. 
The  legislature  may  authorize  the  erection    of    dams   across 
navigable  streams,  Twt  materially  ohstructing  navigation,  for  a 
V^^W^ic  purpose  other  than  the  improvement  of  navigation. 
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State  V.  The  City  ol'  Eau  Claire,  40  Wis.  533. 

Information  for  a  writ  of  injunction  to  restrain  the  offieialN 
of  the  city  of  Eau  Claire  from  entering  upon  the  work  of  con- 
structing a  dani  for  the  purpose  of  furnishing  the  city   with 
water.     The  act  granted  the  right  to  construct  a  dam  for  the 
above  purj)ose  and  the  right  to  sell  surplus  power  generated  l»y 
the  dam.     The  act  no  where  purports  to  make  provision  for  tlie 
improvement  of  navigation.     It  provides  that  the  dam  autlior- 
ized  to  be  constructed  shall  not  materially  obstruct  navigatiOD. 
(See  analysis  of  the  act  by  Ryan  C.  J.  in  Atty.    Gen.   v.   Epu 
Claire  37  Wis.  400  at  434.)     It  was  contended  by  the  attorney 
general  that  the  legislature  has  no  power  to  authorize  the  plac- 
ing of  dams  or  other  structures  in  navigable   waters    for    any 
other   purpose   than   the   improvement   of   navigation    therein. 
(Contention  40  Wis.  at  538.)     The  supreme  court,    by    Ryan, 
C.  J.  as  to  this  point,  lield :     ''We  did  not  understand  counsel  as 
seriously  ([uestioning  the  right  of  the  legislature  to  authorize 
the  erection  of  a  dam,  on  a  navigable  river,  not  materially  ob- 
structing the  navigation,  for  a  publie  purpose  other  than   ti^e 
improvement    of    the    navigation."     The    court    then     cited: 
^'Stoughton  V.  St«te,  5  Wis.  291 ;  Newell  v.  Smith,  15  Wis.  201; 
W^ard  v.  Ilustis,  17  Wis.  416;  Arimond  v.  Canal  Co.,  31  Wis. 
316;  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166.     W^e  therefore 
need  not  consider  that  (luestion.''     (The  act  was  upheld  and 
the  motion  for  an  injimction  dismissed.) 

In  Wood  v.  Hustis,  supra,  a  giant  for  hydraulic  purposes 
(Laws  1845  p.  99)  was  upheld;  a  like  grant  was  upheld  in 
Stoughton  V.  State,  supra.  To  the  same  effect  cases  cited  l)y 
chief  justice  Ryan  and  Patten  Co.  v.  Green  Bay  and  ]\Iiss.  Canal 
Co.,  93  Wis.  283. 

See  centra  Smith  v.  Rochester  (supra). 

Generally,  however,  all  ^j^rants  are  based  on  the  fiction  that  the 
dam,  boom,  or  otlier  structure  is  to  be  constructed  in  aid  of 
navigation.  .?  \ 

I  ..... 

The  legislature  in  all  grants  has  carefully  guarded  against 
material  obstruction  to  navigation. 
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Smilli  et  al  v.  City  of  Rochester,  02  N.  Y.  463. 

Plaintiifs    are  owners  of  certain  premises,  on  the  banks  of 
Iloneoye  Creek,  used  and  occupied  by  them  for  milling  purposes, 
and  their  mills  are  operated  by  the  waters  of  the  stream;  said 
cntk  iA'  a  fresh  water,  non-navigable    stream,    formed   by    the 
junction  of  the  surplus  waters  of  those  small  inland  lakes;  one 
of  these  Hemlock  Lake,  is  about  seven  miles  in  length,  and  one 
and  one-half  miles  in  width;  it  is  to  a  certain  extent  navigable 
and  has  for  many  years  been  navigated  for  local  purposes  by 
those  living   upon  it  shores.     Under    legislative    authority    de- 
fendant  (city)  constructed  a  conduit  from  the  said  lake  to  the 
city,  for  the  purpose  of  furnishing  water  for  the  inhabitants  of 
the  city,  which  conduit  draws  from  the  lake  4,000,000  gallons 
of  water  daily.     The  plaintiffs  bring  this  action  to  restrain  the 
i''fniinuid  divcrdon  of  the  surjAus  xvaiers  of  the  lake  from  such 
vatk.     Complaint    was   dismissed    below.     Upon   appeal   held: 
t  Conceding  that  the  lake  was  part  of  the  navigable  waters  of 
the  state  and  subject  to  all  the  rules  pertaining  to  such  waters). 
'*The   defense  proceeds  upon  the  theory  that  Hemlock 
lake  being  a  navigable  body  of  water,  as  such  with  its  bed 
belongs  to  the  state,  and  that  the  state  possessed  the  conse- 
quent right  of  authorizing  the  appropriation  of  the  water 
by  its  agent  or  grantees  for  any  public  use  without  regard 
to  the  rights  of  individuals  who  may  have  previously  ac> 
quired  ])ropriet()ry  interests  therein.'*     (Grant  to  city  all 
the  rights  of  the  state.) 

After  stating  that  the  state  did  not  own  the  bed  of  Hemlock 
hike  the  court  proceeded : 

•'We  have  seen  that  they  (the  sovereign  rights  of  the 
state)  constituted  an  easement  over  the  lands  of  the  riparian 
owners  for  limited  purposes,  and  embracing  no  right  to 
convert  the  waters  to  any  other  uses  than  those  for  which 
the  easement  was  created.  It  is  an  elementary  principle 
that  all  easements  are  limited  to  the  very  purpose  for  which 
they  M'cre  created,  and  their  enjoyment  cannot  be  extended 
hy  implication.  This  right,  being  founded  upon  the  public 
benefit  supposed  to  be  .derived  from  their  use  as  a  high- 
way, cannot  be  extended  to  a  different  purpose  inconsist- 
ent with  its  original  use.  The  diversion  of  these  waters 
24 
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for  the  purposes  of  furnishing  the  inhabitants  of  a  large 
city  with  that  element  for  domestic  uses,  and  especially  to 
lease  them  for  manufacturing  purposes,  is  an  object  totally 
inconsistent  with  their  use  as  a  public  highway  or  the  com- 
mon right  of  ail  the  people  to  their  benefits. 

We  concede  that  such  a  use  is  a  public  one  in  the  senile 
that  enables  a  municipal  corporation  to  procure  the  lawful 
condemnation  of  property  for  that  object,  but  we-  deny 
that  it  is  consistent  with  the  purpose  upon  which  the  sov- 
ereign right  is  based." 

See  also  Ex  parte  Jennings,  6  Cow.  (N.  Y.)  53  8. 

Chanago  Bridge  Case,  83  N.  Y.  178,  where  it  is  said: 

"The  legislature,  except  under  the  power  of  eminent  do- 
main, upon  making  compensation  can  interfere  with  siic-h 
streams  only  for  the  purpose  of  regulating,  preserving  and 
protecting  the  public  easement.  Further  that  it  has  no 
more  power  over  fresh  water  streams  than  over  other  private 
property.  * ' 

See  also  Commissioners  v.  Kempshall,  26  Wend.  404. 


Control  op  Surplus   Water  Accumulated   Incident    to 

Improvement  for  Navigation. 

In  Cooper  v.  Williams,  4  Ohio  253,  the  law  authorizing  the 
construction  of  the  Miami  canal,  from  Dayton  to  Cincinnati, 
empowered  the  canal  commissioners,  to  dispose  of  the  snrplus 
water  of  the  feeder  for  the  benefit  of  the  state,  and  their  action 
in  so  disposing  of  the  water  was  justified. 
Ruling  repealed,  s.  c.  5  Ohio  391. 

In  Buckingham  v.  Smith,  10  Ohio  288,  it  was  held  that,  if  tlie 
water  of  private  streams  sliould  be  taken  by  the  state  for  the 
mere  purposes  of  creating  hydraulic  power,  and  rented  to  an 
individual,  the  transaction  would  be  illegal,  and  no  title  \rould 
pass  as  against  the  owner,  but  it  was  intimated  that  in  concluct- 
ing  water  through  a  feeder,  a  discretionary  power  must  necess- 
arily rest  in  the  agents  of  the  state,  and  in  making  provision 
for  a  supply,  it  must  frequently  occur  that  a  surplus  must  ac- 
cumulate, and  that  such  surplus  might  be  subject  to  lease  by 
the  commissioners. 


Report  op  Wisconsin  Legislative  Committee.        371 

In  Little  Elevator  Co.  v.  Cincinnati,  30  Ohio  St.  629,  643,  the 
right  to  lease  surplus  water  for  private  use  was  recogni/f^cl  as  an 
iin'ident  to  the  public  use  of  a  canal  for  the  purpose  of  naviga- 

I'um. 

In  Atty.  Gen.  v.  Eau  Claire,  o7  Wis.  400,  it  was  broadly  held 
that  where  the  city  was  authorized  to  erect  and  maintain  a  dam 
.or  a  public  municipal  use,  the  legislature  might  also  empower 
it  to  lease  any  surplus  water  power  created  by  such  dam.  (The 
ruling  was  repeated  in  State  v.  Eau  Claire,  40  Wis.  533.) 

Kaukauna  Co.  v.  Green  Bay,  etc.,  Can.  Co.,  142  U.  S.  254. 

The  case  of  the  plaintiff  depends  primarily  upon  the  validity 
of  the  act  of  the  legislature  in  1848,  whereby  the  state  assumed 
I'l  resei've  to  itself  any  water  power  which  should  be  created  by 
*he  erection  of  a  dam  across  the  Fox  river.  Justice  Brown, 
(Mivering  the  opinion  of  the  court  said: 

"The  improvement  of  the  na\n[gation  of  a  river  is  a  pub- 
lic purpose  and  the  sequestration  or  appropriation  of  land 
or  other  property,  therefore,  for  such  purpose  is  doubt- 
less a  proper  exercise  of  the  authority  of  the  state  under 
its  power  of  eminent  domain.  Upon  the  other  hand,  it  is 
probably  true  that  it  is  beyond  the  competency  of  the  state 
to  appropriate  to  itself  the  property  of  individuals  for  the 
sole  purpose  of  creating  a  water  power  to  be  leased  for 
manufacturing  purposes.  This  would  be  the  case  of  tak- 
ing the  property  of  one  man  for  the  benefit  of  another, 
which  is  not  a  constitutional  exercise  of  the  right  of  emi- 
nent domain.  But  if  in  the  erection  of  a  public  dam  for  a 
recog^nized  public  purpose^  there  is  necessarily  produced  a 
surplus  of  water,  which  may  properly  be  used  for  manu- 
facturing purposes,  there  is  no  sound  reason  why  the  state 
may  not  retain  to  itself  the  power  of  controlling  or  dispos- 
ing of  such  water  as  an  incident  of  its  right  to  make  such 
improvement.  Indeed,  it  might  become  veiy  necessary,  to 
retain  the  disposition  of  it  in  its  own  hands,  in  order  to 
preserve  at  all  times  a  sufficient  supply  for  the  purposes  of 
navigation.  If  the  riparian  owners  were  allowed  to  tap 
the  pond  at  different  places,  and  draw  off  the  water  ^or 
their  own  use,  serious  consequences  might  arise,  not  only  in 
connection  with  the  public  demand  for  the  purposes  of 
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navigation,  but  between  the  riparian  owuers  themselves  as 
to  the  proper  proportion  eaeh  was  entitled  to  draw — con- 
troversies wliich  could  only  le  avoided  by  the  state  reserv- 
ing to  itself  the  immediate  supervision  of  the  entire  supply. 
As  there  is  no  need  of  the  surplus  running  to  waste,  there 
was  nothing  objjjctionable  in  permitting  the  state  to  let  tlie 
use  of  it  to  private  parties  and  thus  reimburse  itself  for  llie 
expenses  of  the  improvement. 

Indeed,  it  seems  to  have  been  the  practice  not  only  in 
New  York,  but  in  Ohio  in  Wisconsin  and  perhaps  in  other 
states,  in  authorizing  the  erection  of  dams  for  the  pur- 
poses of  navigation  or  other  public  improvement,  to  reserve 
the  surplus  of  water  thereby  created  to  be  leased  to  private 
parties  under  authority  of  the  state,  and  where  the  surplus 
thus  created  was  a  mere  incident  to  securing  an  adequate 
amount  of  water  for  the  public  improvement,  such  legisla- 
tion, it  is  believed,  has  been  uniformly  sustained. 

So  long  as  the  dam  was  erected  for  the  bona  fide  pur- 
pose of  furnishing  an  adequate  supply  of  water  for  the 
canal  and  was  not  a  colorable  device  for  creating  a  water 
power,  the  agents,  of  the  state  are  entitled  to  great  latitude 
of  discretion  in  regard  to  the  height  of  the  dam  and  the 
head  of  water  to  he  created,  and  while  the  surpbis  in  this 
case  may  bo  unnecessarily  large,  there  does  not  seem  to 
have  been  any  bad  faith  or  abuse  of  discretion  on  the  part 
of  those  charged  with  the  constructoin  of  the  improvement. 
Courts  should  not  scan  so  jealously  their  conduct  in  this 
connection  if  there  be  no  reason  to  doubt  that  they  were 
animated  by  a  desire  to  promote  the  public  interest,  nor  can 
they  undertake  to  measure  with  nicety  the  exact  amount 
of  water  required  for  the  purpose  of  the  public  improve- 
ment. Under  the  circumstance  of  this  case,  we  think  it 
within  the  power  of  the  state  to  retain  within  its  immediate 
control  such  surplus  as  might  incidentally  be  created  by 
the  erection  of  the  dam.'' 

Approved  Fatten  Paper  Co.  v.  Green  Bay,  etc.  Co.,  33 
Wis.  433. 
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CONSTITI'TIONAL  PROVISIONS  RELATING  TO  NAVIG- 
ABLE WATERS. 


(Some  of  the  states  carved  out  of  the  Northwest  territoiy  liavo 
eonstitutional  provisions  securing  the  free  navigation  of  the 
streams  Reading  into  the  Misissippi  and  St.  Lawrence  rivers. 
These  provisions  do  not  prohibit  the  states  granting  authority 
to  obstruct  the  navigation  of  navigable  waters  within  their 
boundaries.) 

Unted  States.     Art.  1,  Ser*.  8.     The  congress  shall  have  power 
*     *     *     to  regulate  commerce  with    foreign    nations,     and 
among  the  several  states,  and  with  the  Indian  Tribes. 

Ala.  (1901)  Art.  1,  Sec.  24.  That  all  navigable  waters  shall 
remain  forever  public  highways,  free  to  the  citizens  of  the  stat-e 
and  the  United  States,  without  tax,  impost  or  toll  and  that  no 
tax,  toll,  impost  or  wharfage  shal  bo  demanded  or  received  from 
the  owner  of  any  merchandise  or  commodity  for  the  use  of  the 
shores  or  any  wharf  erected  on  the  shores,  or  in  or  over  the 
waters,  of  any  navigal-le  stream,  unless  the  same  be  expre^y 
authorized  by  law. 

Arizona  Bill  or  Rights,  Sec.  22.  All  streams,  lakes  and  ponds 
of  water  capable  of  being  used  for  the  purposes  of  navigation  and 
irrigation,  are  hereby  declared  to  be  public  property;  and  no 
indiWdual  or  coq^oration  shall  have  the  right  to  appropriate 
them  exclusively  to  their  own  ])rivate  use,  except  under  such 
♦vfuitable  regulations  and  restrictions  as  the  legislature  shall  pro- 
vide for  that  purpose. 

Mich.  (1850)  Art.  15,  Sec.  4.  No  navigable  stream  in  this 
state  shall  be  either  bridged  or  dammed  without  authority  from 
the  board  of  snpervis:ors  of  the  proper  county  under  the  pro- 
visions of  \ii\y.  No  such  law  sliall  prejudice  the  right  of  indi« 
viduals  to  llie  i'lce  navigation  of  such  streams  or  preclude   tlio 
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state  from  the  further  improvement  of  the  navigation  of  such 
streams. 

4 

^liss.  (1890)  Art.  4,  Sec.  8.  The  legislature  shall  never  au- 
tliorize  the  permanent  obstruction  of  any  of  the  navigable  waters 
t^f  the  state,  but  may  provide  for  the  removal  of  such  obstruc- 
tions as  now  exist,  whenever  the  public  welfare  demands.  This 
section  shall  not  prevent  the  construction,  under  proper  author- 
ity, of  draw-bridges  for  railroads,  or  other  roads,  nor  the  con- 
struction of  booms  *'nd  chutes"  for  logs  in  such  manner  as 
not  to  prevent  the  safe  passage  of  vessels,  or  logs,  under  regula- 
tions to  be  provided  by  law. 

S.  C.  (1895)  Art.  1,  Sec.  28.  All  navigable  waters  shall  for- 
ever remain  public  highways  free  to  the  citizens  of  the  state 
Hiid  the  United  States  without  tax,  import  or  toll  imposed;  and 
no  tax,  toll,  impost  or  wharfage  shall  be  imposed,  demanded  or 
ro<:-eived  from  the  owners  of  any  merchandise  or  commodity  for 
the  use  of  the  shores  or  any  wharf  erected  on  the  shores  or  in 
or  over  the  waters  of  any  navigable  stream  unless  the  same  be 
authorized  by  the  general  assembly. 


S,  C.  (1895)  Art.  14,  Sec.  1.  The  state  shall  have  concurrent 
jurisdiction  on  all  rivers  bordering  on  this  state,  so  far  as 
surh  rivers  shall  form  a  common  boundary  to.  this  and  any  other 
state  bounded  by  the  same;  and  they,  together  with  all  navigable 
waters  within  the  limits  of  the  state,  shall  be  common  high- 
wavs  and  forever  free,  as  well  to  the  inhabitants  of  this  state 
as  to  the  citizens  of  the  United  States,  without  any  tax  or  im- 
post therefor,  unless  the  same  be  expressly  provided  for  by  the 
general  assembly. 

Tenn  (^870)  Art.  1,  Sec.  29.  That  an  equal  participation 
in  the  fi(*o  navigation  of  the  ]\Iississii)pi  is  one  of  the  inherent 
\'ir\\U  of  the  citizens  of  this  state;  it  cannot,  thciefore,  be  con- 
•p^]  I  to  anv  pJ^'^i^'^1  potentate,  power,  person,  or  persons  what- 
ever. 
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Water  Frontages. 

Cal.  (1880)  Art.  15,  Sei\  1.  The  right  of  eminent  domain 
is  lierehy  declared  to  exist  iu  the  state  to  all  frontages  ou  tlie 
navigable  waters  of  this  state. 

Cal.  (J880)  Art.  15,  See.  2.  No  individual,  partnership,  or 
corporation,  claiming  or  possessing  the  frontage  of  tidal  lands 
of  a  harbor,  bay,  inlet,  estuary,  or  other  navigable  water  in  this 
state,  shall  be  permitted  to  exehide  the  right  of  way  to  such 
water  whenever  it  is  required  for  any  public  purpose,  nor  to 
destroy  or  obstruct  the  free  navigation  of  such  water;  and  the 
legislature  shall  enact  such  laws  as  will  give  the  most  liberal 
construction  to  this  provisions,  so  that  access  to  the  navigable 
waters  of  this  state  shall  be  always  attainable  for  the  people 
thereof. 

Cal.  (1880)  Art.  15,  See.  3.  All  tide  lands  within  two  miles 
of  any  incorporated  city  or  town  of  this  state,  and  fronting 
on  the  waters  of  any  harbor,  estuary,  bay,  or  inlet,  used  for  the 
purposes  of  navigati(}n,  shall  be  withheld  from  grant  or  sale  to 
private  pei'sons,  partnerships,  or  corporations. 

Art.  200.  Riparian  owners  of  property  on  navigable  rivers, 
lakes,  and  streams,  within  any  city  or  town  in  this  state  havi?^*» 
a  population  in  excess  of  five  thousand  shall  have  the  right  let 
erect  and  maintain  on  the  batture  or  banks  owned  by  them,  such 
wharves,  buildings  and  improvements  as  may  be  required  for 
the  purposes  of  commerce  and  navigation,  subject  to  the  fol- 
lowing conditions,  and  not  otherwise,  to-wit  :•  Such  owners  shall 
first  obtain  the  consent  of  the  council,  or  other  governing  au- 
thortiy  and  of  the  lu)ard  of  levee  commissioners,  within  whose 
munici])al  or  levee  district  jurisdiction  suc4i  wharves,  buildings, 
and  improvements  are  to  he  erectinl,  and  such  consent  liavin^ 
been  obtained,  shall  erect  the  same  in  conformity  to  plans  anil 
specifications  which  shall  have  been  first  submitted  to,  and  ap- 
proved by,  the  engineer  of  such  council,  and  other  governin|? 
authority;  and  wb'*n  so  creeled,  sueh  wharves,  buildings,  and.  im- 
provements shall  l)e,  and  remain,  subject  to  the  administration 
and  control  (.)f  such  council,  or  otber  governing  authority,  with 
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ivNjuM't  to  their  maintenance  and  to  the  fees  and  charges  to  be 

'xactetl  for  thoir  uae  by  the  public,  whenever  any  fee  or  charge 

is  authorized  to  be  and  is  made;  and  shall  be  and  remain  sub- 

jt'ct  to  the  control  of  such  board  of-  levee  commissioners,  in  so 

uU"  as  may  ]:ie  necessary  for  the  maintenance  and  admiuisira- 

t.'.n  of  the  levees  in  its  jurisdiction.     The  council,  or  other  gov- 

«ining   Hiithority,   shall  have   the   right    to    expropriate    such 

uharves,   buildings,  and  improvements,  whenever  necessary  for 

I'Ublic  purpor-es,  upon  reimbmsing  the  owner  the  cost  of  eon- 

-tniction,  lens  such  depreciation  as  may  have  resulted  from  time 

nm]  decay ;  such  imbursement,  however,  in  no  c.ise  to  exceed  the 

ji^tuai  market  value  of  the  property :  Provided,  That  nothing  in 

t!>is  article  shal  be  construed  as  effecting  the  right  of  the  state, 

ir  any  i)olitical  sub  division  thereof,  or  of  the  several  boards 

'f  levee    eonimissioners   to   approi)riate   without   compensation 

>iich  wharves,  buildings,  and  improvements,  when  necessarv  for 

:'Vt*e  pvirp(>>'es. 

Water  Rights  and  Irrigation. 

'al.  (1880)  Art.  14,  Sec.  1.  The  use  of  all  water  now  ap- 
pi'/priated,  (u*  that  may  hereafter  be  appropriated,  for  sale, 
r-ntal,  or  distribution,  is  hereby  declared  to  be  a  public  use,  and 
Mibjecl  to  the  regulation  and  control  of  the  State,  in  the  mon- 
ii-n-  to  bo  prescril)ed  by  law:  Provided,  That  the  rates  or  com- 
I "Tisation  to  be  collected  by  any  person,  company,  or  corporation 
H  this  state  for  the  u^e  of  water  suplied  to  any  city  and  county, 

•r  fity,  or  town,  or  the  inhabitants  thereof,  shall  be  fixed  an- 
Hiifilly,  by  the  board  of  supers'isors,  or  city  and  county,  or  city, 
'*r  town  council,  or  other  governing  bixly  of  such  city  and  county, 
•r  city  or  town,  by  ordinance  or  otherwise,  in  the  manner  that 

•  h.-r  ordinances  or  legislative  acts  or  resolutions  are  passed 
''V  such  body,  and  shall  continue  in  force  for  one  year  and  no 
.'•ijir<-r.  Sudi  ordinances  or  resolutions  shall  be  passed  in  the 
'M'.nth  of  February  of  each  year,  and  take  effect  on  the  first 
lav  of  JuJv  thereafter.  Any  board  or  body  failing  to  pass  the 
•-'-f-essary  ordinances  or  resolutions  fixing  water  rates,  where  nec- 
■<sirv  within  such  time,  shall  be  sulgect  to  peremptory  pro- 
•••^s  to, compel  action,  at  the  suit  of  any  par-ty  interested,  and 
^luiU  be  liable  to  such  further  processes  and  penalties  as  the  leg- 
usiature  may  prescribe.     Any  person,  company,  or  corporation 
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collecting  water  rates  in  any  city  or  coimty,  or  city,  or  town 
in  this  state,  otherwihie  than  as  so  established,  shall  forfeit  tlie 
franchises  and  waterworks  of  such  person,  company,  or  corpora- 
tion to  the  city  and  county,  or  city,  or  town,  w^here  the  same 
are  collected,  for  the  public  use. 

Cal.  (1880  Art.  14,  Sec.  2.  The  right  to  collect  water  rates 
or  compensation  Air  the  use  of  water  supplied  to  any  county, 
city  and  county,  or  town,  or  the  inhabitants  there  if,  is  a  fran- 
chise, and  can  not  he  exercised  except  by  authority  of  and  in  tlie 
manner  prescri])ed  b^'  law. 

Colo.  (1876)  Art  16,  Sec.  5.  The  water  of  every  natural 
stream,  not  heretofore  apropriated,  within  the  state  of  Colorado, 
is  hereby  declared  to  be  the  property  of  the  public,  and  the  same 
is  dedicated  to  the  use  of  the  people  of  the  state,  subjct  to  ap- 
propriation as  hereinafter  provided. 

Colo.  (1876)  Art.  16,  Sec.  6.  The  right  to  divert  unapprc 
priated  waters  oi  any  natural  stream  to  beneficial  uses  shal\ 
never  be  denied.  Priority  of  apropriation  shall  give  the  bet- 
ter right  as  between  those  using  the  water  for  the  same  pur- 
pose; but  when  the  waters  of  any  natural  stream  are  not  sufH 
cient  for  the  services  of  all  those  desiring  the  use  of  same,  those 
using  the  water  for  domestic  purposes  shall  have  the  preference 
over  those  claiming  for  any  other  purpose,  and  those  using  thi^ 
water  for  agricultural  purposes  shall  have  i)refei'cnce  over  thust^ 
using  the  s«ime  for  manufacturing  purposes. 

Colo.  (1876)  Art.  16,  Sec.  7.  All  persons  and  corporations 
shall  have  the  right  of  way  across  public,  private  and  corporate 
lands  for  the  construction  of  ditches,  canals  and  flumes,  for  the 
purpose  of  conveying  water  for  domestic  purposes,  for  the  irri- 
gation of  agricultural  lands,  and  for  mining  and  manufacturing 
purposes,  and  for  drainage,  upon  payment  of  just  compensa- 
tion. 

Idaho  (1889)  Art.  15,  Sec.  1.  The  use  of  all  w^aters  now  ap- 
propriated, or  that  may  hereafter  be  apropriated  for  sale,  i-entai 
or  distribution ;  aho  of  al  water  originally  appropriated  for  pri- 
vate use,  ])ut  which  after  such  apropriation  has  heretofore  been. 
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"1-  may  hereafter  l;e  sold,  rented,  or  distributed,  is  hereby  de- 
•  iared  to  he  a  j)iiblic  us:e,  and  subj(n*t  to  the  regulation  and  con- 
trol 01  the  state  in  the  manner  prescribed  by  law. 

Idaho  ( 1889  Art.  15,  Sec.  3.  The  right  to  divert  and  appro- 
/jriate  the  uuapropriated  waters  of  any  natural  stream  to  ben«- 

i'ial  uses,  shall  never  be  denied.  Priority  of. appropriation  shall 
L'ive  the  better  right  as  between  those  using  the  water;  but  when 
i  e  waters  of  any  natural  stream  are  not  sufficient  for  the 
sejviee  of  all  those  desiring  the  use  of  the  same,  those  using  the 

citer  for  domestic  purposes  shall  (subject  to  such  limitations 
as  may  he  prescribed  by  law)  have  the  preference  over  those 
'  laimin!^  for  any  other  |)urpose ;  and  those  using  the  water 
lor  agri«*ultuial  purposes  shall  have  preference  over  those  using 
0:e  same  for  manufacturing  purposes.  And  in  any  organized 
mining  disfrict,  those  using  the  water  for  mining  purposes  or 
nulling  purposes  connected  with  mining,  shall  have  preference 
•»vf-r  those  using  the  same  for  manufacturing  or  agricultural  pur- 
j)«/S*-s.  But  the  usage  by  such  subsequent  appropriators  shall 
h.'  sulgeet  to  such  provisions  of  law  regulating  the  taking  of 
private  property  for  i)ublic  and  private  use,  as  referred  to  in 
x'clidn  fourteen  of  article  1,  of  this  constitution. 

Idaho  (1889)  Art.  15,  Sec.  4.  Whenever  any  waters  have 
'<'en,  or  shall  be,  appropriated  or  used  for  agricultural  pur- 
}'>ses,  uuder  a  sale,  rental  or  distribution  thereof,  such  sale, 
i«*ntal  or  distribution  shall  be  deemed  an  exclusive  dedication 
t'l  such  use;  and  Avhenever  such  waters  so  dedicated  shall  have 
'lice  been  sold,  rented  or  distributed  to  any  person  who  has 
st'ttled  upon  or  improved  land  for  agricultural  purposes  with  the 
vif-w  of  receiving  the  benefit  of  such  water  under  such  dedi- 
•rition,  such  person,  his  heirs,  executors,  administrators,  suc- 
•  essors,  or  assigns,  shall  be  thereafter,  without  his  consent,  be 
<l<'prived  of  the  annual  use  of  the  same,  when  needed  for  do- 
ifM-stic  purposes,  or  to  irrigate  the  land  so  settled  upon  or  im- 
[Toved,  upon  payment  therefor,  and  compliance  with  such  equit- 
'.i)\c  terms  and  conditions  as  to  the  quantity  used  and  times  of 
i.-<-   a<?  may  ]>e  prescribed  by  law. 

Idaho  (1889)  Art.  15,  Sec.  5.  "Whenever  more  than  one  per- 
•^»n  has  settled  upon,  or  improved  land  with  the  view  of  re- 
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eeiving  water  for  agricultural  i)urp<)ses,  under  a  sale,  reulal, 
01  distrilmtion  thereof,  as  in  the  last  preceding  section  of  this 
artiele:  Provided,  As  among  such  persons  priority  in  time  shall 
give  superiority  of  right  to  the  use  of  such  water  in  the  nuincri- 
cal  order  of  such  settlements  or  impiovemerts;  but  wnenevvr  the 
supply  of  such  water  shall  not  lie  sufficient  to' meet  the  deman<ls 
of  all  those  desiring  to  use  the  same,  such  priority  of  right  sliall 
le  subject  to  such  reasonable  limitations  as  to  the  quantity  tif 
A\iiter  used  and  times  of  use  as  the  legislature,  having  Juo  re- 
gard, both  to  such  priority  of  right  and  the  necessities  of  those 
subsequent  in  times  of  setth^ment  or  improvemeni,  may  by  ?*^\v 
prescribe. 

Idaho  (188J))  Art.  15,  Sec.  (i.  The  legislature  shall  provide  by 
law  the  manner  in  which  reasonable  maximum  rates  may  be 
established  to  be  charged  for  the  use  of  water  sold,  rented  or  dis- 
trilviicd  for  any  useful  or  beneficial  purpose. 

Mont.  0889)  Art.  3,  Sec.  15.  The  use  of  all  water  now  ap- 
propriated, or  that  may  hereafter  be  appropriated  for  sale,  ren- 
tal, distribution  or  other  beneficial  use  and  the  right  of  way 
over  the  lands  of  others,  for  all  ditches,  drains,  flumes,  eauals 
and  acqueducts,  necchsarily  used  in  connection  therewith,  as 
wel  as  the  sites  for  reservoirs  necessary  for  collecting  and  stor- 
ing the  same,  shall  be  held  to  be  a  public  use.  Private  roads 
may  be  oi)ened  in  the  manner  to  be  prescribed  by  law,  but  in 
every  case  the  necessity  of  the  road,  and  the  amount  of  all  dam- 
age to  be  sustained  by  the  opening  thereof,  shall  l)e  first  deter- 
mined by  a  jury,  and  such  amount  together  with  the  expenses 
of  the  proceeding  shall  be  paid  by  the  person  to  be  benefitted. 

N.  Dak.  (18S1))  Art.  17,  Sec.  210.  All  flowing  streams  and 
natural  water  courses  shall  f(^rever  remain  the  property'  of  the 
state  for  mining,  irrigating  and  manufacturing  purposes. 

Okla.  (1007)  Art.  Ki,  Sec.  3.  The  legislature  shall  have  power 
and  shall  provide  for  a  system  of  levees,  drains,  and  ditches  of 
irrigation  in  this  state  when  deemed  expedient,  and  provide 
for  a  svstem  of  taxation  on  the  lands  affected  or  benefitted  hv 
such  levees,  drains  and  ditches  and  irrigation,  or  on  crops  pro- 
duced on  such  land,  to  discharge  such  bonded  indebtedness  or 
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t-'xpenses  necessarily  incurred  in  the  establishment  of  such  im- 
pnn'emeuts ;  and  (o  provide  for  compulsory  issuance  of  bonds 
hy  the  owners  or  lessees  of  the  lands  benefitted  or  affected  by  * 
siidi  levees,  drains  and  ditches  or  irrigation. 

rtah  (1890)  Art.  17.  S'ec.  1.  All  existing  rights  to  the  use 
•'f  any  of  the  waters  in  this  state  for  anv  useful  or  beneficial 
{•urpose,  are  hereby  refognized  and  confirmed. 

Wash.  (Ih810  Art.  21,  Set.  1.  The  use  of  the  waters  of  the 
Nfate  for  irrigation,  mining  and  manufacturing  purposes  shall 
l>  deemed  a  public  use. 

Wyo.  (1889)  Art.  8,  Sec.  1.  The  water  of  all  natural  streams, 
^[>nngs,   lakes    or  other  collections   of  still   water,  within   the 

•  oundaries  of  the  state,  are  here')y  declared  to  be  the  property  of 
the  state. 

Wyo.  (1889)  Art.  8,  Sec.  2.  There  shall  be  constituted  a  board 

■'  (•(  ntrol,  to  be  compoi-ed  of  the  state  engineer  and  superintend- 

♦•nts  of  the  water  divisions;  which  shall,  under  such  regulations 

i!s  may  be  prcscribt^d  by  law,  have  the  supervision  of  the  waters 

•  i  tlie  state  and  of  Iheii  aproi)riat*on,  distribution  and  diver- 
>i.  n.  and  of  the  various  oflfi(*ers  connected  therewith.  Its  de- 
;  i-ioijs  to  hv:  subject  to  review  by  the  courts  of  the  state. 

Wyo.  (1889)  Art.  8,  Sec.  3.  Priority  of  appropriation  for 
^•'neticial  uses  shall  give  the  better  light.  No  appropriation 
^liall  be  denied  except  when  such  denial  is  demanded  by  the 
I'liMie  interest>s. 

Wyo.  ri889)  Art.  1,  Sec.  31.  Water  being  essential  to  in- 
•lustrial  prosperity,  of  limited  amount,  and  easy  of  diversion 
inun  its  natural  channels,  its  control  nnist  ])e  in  the  stale,  whicJi, 
in  providing  for  its  use  shall  eciually  guard  all  the  various  in- 
^ 'Tests  involved. 


t  *  TjTV 


EXHIBIT  16." 


Brief  Number  5. 


S(U^iMlTED  BY  GEORGE  P.  HAMBRECHT 


ON 


DOKS  THE  ORDINANCE  OP  1787  MAKE  NAVIGABLE 
RIVKKS  IN  WISCONSIN  PUBLIC  FOR  ALL  PUR- 
POSES. EFECT  OF  THIS  ORDINANCE  ON  WATER 
FOArVEKS   IN  WICONSIN. 


TO 


THE    AVISCONSIN  LEGISLATIVE  COMMITTEE 


ON 


AVATEK   POWERS,  FORESTRY  AND  DRAINAGE 


''Authorities  complied  by  M.  C.  RILEY). 


884  W'atkr  Powers,  Fdrkstky,  and  Dkaixauk, 


1.  DOES  THE  ORDINANCE  OF  1787  MAKE  NAVIGAHLH 

RIVERS  IN  WISCONSIN  PUBl.IC    FOR    ALL  PUR- 
POSES ? 

2.  EFFECT  ON  WATER-POWERS. 


I. 

The  act  of  1787  creating  -the  northwest  territory  roservi*<T 
certain  rights  to  the  people  in  the  navigable  rivers  aud  lakes 
of  said  territory.     The  act  provides  »s  follows: 

*'The  navigable  waters  leading  inlo  the  ^lississippi  unci 
St.  Lawrence,  and  tlie  carrying  ])laces  between  tho  saiin*, 
shall  be  common  highways,  and  forever  free,  as  woll  to 
the  inhabitants  of  the  snid  territory,  an  to  citizens  of  tin* 
United  States,  and  those  of  any  other  states  that  may  "bo 
admitted  into  the  ('Onfcderacy,  without  any  tax,  impost  or 
duty  therefor/' 
The  ordinance  of  1787  has  no  binding  effect  or  force  on  tli«^ 
states  carved  out  of  the  Northwest  Territory. 

The  T^nited  States  Supreme  Court  in  Escanaba  Co.  v.  Chi- 
cago, 107  U.  S.  878  n882)  held  the  provisions  of  the  OrdinancM^ 
of  1787  inapplicable  to  the  state  of  Illinois.  The  court  in  the 
ocruse  of  its  opinion  stated: 

**The  ordinance  was  passed  July  13th,  1878,  one  yoai* 
and  nearly  eight  months  before  the  constitution  took  effo**! 
•  •  *  and  although  the  act  of  April  18th,  1818, 
chapter  07,  enabling  the  people  of  Illinois  territory  to  form 
a  constitution  and  state  government,  and  the  re.soliition  of 
congress  of  December  3rd,  1818,  declaring  the  admissioir 
of  the  state  into  the  union,  referred  to  the  principle  of 
the  ordinance  according  to  which  the  constitution  was  to  bo 
formed,  its  provisicms  could  not  control  the  authority  and 
power  of  the  state  after  her  admission. 

Whatever  the  limitations  upon  her  powers  as  a  govern- 
ment whilst  in  a  territorial  condition,  whether  from    the 
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ordinance  of  1787,  or  the  legislation  of  congress,  it  ceased 

to  have  any  operative  force,  except  as  voluntarily  adopted 

bv  her,  after  she  became  a  state  of  the  union.     On  her 

admission   she  at   once  became   entitled  to   and  possessed 

all  the  rights  of  dominion  and  sovereignity  which  belonged 

to  the  original  states.     She  was  admitted,   and  could  be 

admitted,  only  on  the  same  footing  with  them.  The  language 

of  the  resolution  admitting  her  is  *'on  an  equal  footing 

:ith  the  original  states  in  all  respects  whatever."  Equality 

if  constitutional  right  and  power  is  the  condition,  of  all 

the  states  of  the  union,  old  and  new.     Illinois  therefore, 

a.s  was  wxU  observed  by  counsel,  could  afterward  exercise 

the  same  power  over  rivers  within  her  limits  that  Delaware 

{'xercised  over    Black    Creek    and    Pennsylvania    over  the 

Schuylkill  River." 

'.'  IIP  Rf  t   admitting  the '  state   of  Wisconsin   into   the   union 
is  in  part  as  follows: 

''Sec.  1.  Be  it  enacted  by  the  senate  and  house  of  repre- 
sontatives  of  the  United  States  of  America  in  congress  as- 
'-^nibled.  That  the  state  of  Wisconsin  be  and  is  hereby  acl- 
mlMcd  to  be  one  of  the  United  States  of  America,  and  is 
h»Tpby  admitted  into  the  union  on  an  equal  footing  with 
the  original  states  in  all  respects  whatever,"  etc, 

Vo  Rueh  restrictions  as  are  found  in  the  provisions  of  the 
^  ■•liwest  Ordinance  (Art.  IV)  were  placed  upon  the  original 

the  effect  that  all  states  shall  be  admitted  into  the  union 


T 


r 


'"U  equal  footing,  and  that  laws  creating  certain  territories 
''  nfit  apply  to  states  subsequently  carved  out  of  such  terri- 

Pollard's  Lessee  v.  Hagan,  3  How.  252  (1845)  ; 

Permdli  v.  First  Municipality,  3  How.  589  (1845)  ; 

Strader  v.  Graham,  10  How.  82  (1850)  ; 

Shively  V.  Bowlby,  152  U.  S.  34  (1893)  : 

Ward  V.  Race  Horse,  163  U.  S.  513  (1895) ; 

Stockton  V.  Powell,  29  Fla.,  45  (1892)  ; 

Orand  Rapids  v.  Powers,  89  Mich.  102   (1891)  ; 

People  V.  Thompson,  155  111.  473  (1895)  ; 

Tomrs.  v.  Board  of  Public  Works,  29  Ohio  St.  628  (1884)  ; 

Atty.  GeBl  v.  Cunningham,  81  Wis.  440,  511  (1892). 

25 
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Identical  provisions  in  the  Wisconsin  Enabling  Act  and  C'>p 
stitntion. 
However,  provisions   almost   identical   with    the    one  qxiotec 

from   the   Northwest   Ordinance    are   found  in   the  WiscocFiir 

Enabling  Act  and  the  AVisconsin  Constitution. 

The  provision  in  the  Wisconsin   Enabling  Act, — an  act  t 

enable  the  people  of  Wisconsin  Territory  to  form  a  eonstitii 

tion  and  state  governinent,  and  for  the  admission  of  said  stat» 

into  the  union, — reads  as  follows: 

**That  the  said  state  of  Wisconsin  shall  have  concurnm 
jurisdiction  on  tlie  ^Misisissippi  and  all  other  rivers  am 
waters  bordering  on  the  said  state  of  Wisconsin,  so  far  ai 
the  same  shall  form  a  common  boundary  to  said  state  am 
any  other  state  or  states  now  or  hereafter  to  be  formec 
or  bounded  by  the  same;  and  said  river  and  waters,  act 
the  navigable  waters  leading  into  the  same,  shall  be  commoi 
highways  and  forever  free,  as  well  to  the  inhabitants  'V 
said  states  as  to  all  other  citizens  of  the  United  Stat.^s 
without  any  tax,  dnty,  impost  or  toll  therefore."  ^is 
R.  S.  Vol.  i,  p.  49. 

The  provision  in  tlie  Wisconsin  Constitution  reads  as  follows 

*'     *     *     *     and   the    river   ^Gssissippi   and   navi??li] 

waters  leading  into  the  I\Tississippi  and  St.  Lawrence,  acii 

the  carrying  places  between  the  same  shall  be  common  hid: 

wnvs  and  forever  free,  as  well  to  the  inhabitants  of  the 

« 

state  as  to  the  citizens  of  the  United  States,  without  an^ 
tax,  impost  or  duty  therefor." 

Consiniciion  placed  npon  such  clauses. 

fa)   Northwest  Ordinance. 

The  clause  in  the  Northwest  Ordiance  was  intended  to  disabl< 
the  territory  or  individuals  thereof  from  the  infliction  of  ^ 
public  injury.  The  people  of  the  United  States  were  not  t' 
be  deprived  of  the  use  of  the  water  course  highways  in  Hh 
Northwest  Territory'  by  any  unjust  or  wanton  exercise  of  povei 
over  them. 

Spooner  v.  McConnell,  1  McLean  337-338  (1838). 

The  purpose  of  the  clause  is  to  prohibit  political  regulation 

of  such  streams  which  will  hamper  the  freedom  of  commerce 

J.  S.  Keator  Lbr.  Co.  v.  St.  Croix  Boom  Co.,  60  Wi^ 

60  (1884). 
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The  clause  secures  to  the  public  the  right  to  navigate  the 
waters  specified. 

Sweeney  v.  C.  M.  &  St.  P.  Ry.  Co.,  60  Wis.  60  (1884). 

(b)  Enabling  Act. 

*' Since  the  decision  in  the  Escanaba  Case,  we  have  had 
our  attention  repeatedly  called  to  the  terms  of  the  clause 
in  the  Ordinance  of  1787.  A  similar  clause  as  to  their 
navigable  rivers  is  found  in  the  acts  providing  for  the 
admission  of  California,  Wisconsin,  and  Louisiana.  The 
clause  in  the  act  providing  for  the  admission  of  California 
was  considered  in  Cardwell  v.  American  Bridge  Co.,  113 
U.  S.  205.  We  there  held  that  it  did  not  impair  the  power 
which  the  state  could  have  exercised  over  its  rivers  had  the 
clause  not  existed;  and  that  the  object  tuas  to  reserve  the 
rivers  as  highxi*ays  equally  open  to  all  persons  without 
prcfrrence  to  any,  and  unohstructed  hy  duties  or  tolls,  a/nd 
thus  prevent  the  use  of  the  navigable  streams  ty  private 
parties  to  the  exclusion  of  the  public,  and  the  exaction  of 
tell  for  their  navigation.  The  same  doctrine  *we  have  re- 
iterated at  the  present  term  of  the  court  in  construing  a 
similar  clause  in  the  act  for  the  admission  of  Louisiana. 
Hamilton  v.  Vicksburg,  Shreveport  v.  Pacific  Railroad. 
Ante,  280.  As  thus  construed  the  clause  would  prevent 
any  exclusive  use  of  the  navigable  waters  of  the  state — a 
possible  farming  out  of  the  privilege  of  navigating  them 
to  particular  individuals,  classes,  corporations,  or  by  ves- 
sels of  a  particular  character.  That  the  apprehension  of 
such  a  monoply  was  not  unfounded,  is  evident  from  the 
history  of  legislation  since.  The  state  of  New  York  at 
one  time  endeavored  to  confer  upon  Livingston  &  Fulton 
the  excluisve  right  to  navigate  the  w^aters  within  its  juris- 
diction by  vessels  propelled  in  whole  or  in  part  by  steam." 
Per  Justice  Field,  in  Huse  v.  Glover,  119  U.  S.  543,  547 
(1886). 

In  Cardwell  v.  Bridge  Co.,  113  U.  S.  205  (1884),  the  court 
construing  the  clause  in  the  act  for  the  admission  of  California 
into  the  union,  from  the  viewpoint  that  the  clause  contains  two 
provisions,  said: 

"That  court  (trial  court)  held  that  the  clause  contains 
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two  provisions,  one  that  the  navigable  waters  shall  be  a 
common  highway  to  the  inhabitants  as  well  as  to  the  citi- 
zens of  the  Ignited  States;  and  the  other,  that  they  shall 
he  forever  free  from  any  tax,  impost,  or  duty  therefor; 
that  the?o  provisions  are  separate  and  distinct,  and  that 
one  is  not  an  adjunct  or  amplification  of  the  other.  •  •  • 
But  upon  the  mature  and  careful  consideration,  which  we 
have  given  in  this  case  to  the  language  of  the  clause  ad- 
mitting California,  we  are  of  opinion  that,  if  we  treat 
the  clause  as  divisahle  into  two  provisions,  they  must  be 
construed  togrether  a*s  having  hut  one  object,  namely,  to 
insure  a  highiray  equally  open  to  all  nrithout  preference 
in  any.  and  vvohstructed  hy  dnties  or  tolls,  and  thvs  pre- 
vent the  vse  of  the  navigahle  streams  ty  private  parties 
io  the  exelusion  of  the  p\iblic,  and  the  exaction  of  any 
toll  for  their  navigating    •    •    •    ." 

Tn  Williamctte  Iron  Bridge  Co.  v.  Hatch:  125  U.  S.  1  fl887), 
Mr.  Justice  Bradley  construed  the  clause  as  a  prohibition 
against  the  imposition  of  duties  for  \\iQ  use  of  navigable  waters 
specified  therein  and  anv  discrimination  denying  to  citizens 
of  otlier  states  the  equal  riffht  to  such  use.  Tn  other  words  as 
eruarantecinrr  the  free  use  of  the  stream  when  in  their  natural 
state,  as  public  highways. 

Cc)   Wisconsin    Constitution. 

''The  obicct  of  the  Constitution,  so  far  as  it  guarantees 
that  the  ^Mississippi,  and  navigable  waters  leading  into  that 
river  and  the  St.  Lawrence  and  the  carrying  placen 
])ctwccn  the  same,  should  be  common  highways  and  for- 
ever free,  was  to  prevent  the  imposition  of  any  tax,  impost 
or  duty  for  the  use  of  the  stream  and  carrying  places  in 
their  natural  state." 

Wis.  River  Imp.  Co.  v.  IManson,  43  Wis.  255,  262  (1877)  ; 

Tn  re  Southern  Wis.  Power  Co.  v.  140  Wis.  245  (1909^. 

The  OnJinnnee  f»f   17'S7,   Th/>  Wisconsin  Enalling  Act  or  ihe 
Wisennsin  Cnnslifufinn  did  vot  alter  the  common  law  relet- 
five  io   navinnhle  voters. 
The  Ordinance  of  1787  did  not  change  the  common  law  rela- 
tive to  navi<ra])l(*  waters  and  the  rights  of  the  public  and  the 
riparian  holders  therein. 
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The  Wisconsin  Supreme  Court  has  repeatedly  held  that  navi- 
gable waters  in  the  state  of  Wisconsin  have  all  the  incidents 
of  tidal  (navigable)' waters  at  common  law. 

Rossmiller  v.  State,  114  Wis.  169   (1902)  ; 

111.  Steel  Co.  V.  Bilot,  109  Wis.  418  (1901) ; 

Pewaukee  v.  Savoy,  103  Wis.  271  (1889) ; 

Willow  River  Club  v.  Wade,  100  Wis.  86,  106  (1898). 

Sec.  1597  Wis.  E.  S.  provided:  **The  boundaries  of  lands 
adjoining  waters  and  the  rights  of  the  state  and  of  individuals 
in  respect  to  all  such  lands  and  waters  shall  be  determined 
in  conformity  to  the  common  law  so  far  as  applicable." 

In  the  state  of  Massachusetts  where  the  great  ponds  are  held 
by  the  state  for  all  public  purposes  (due  to  the  Ordinance  of 
1641 — 47)  it  is  expressly  held  that  the  common  law  relative  to 
na\igable  waters  and  riparian  rights  has  been  modified  or  set 
aside,  and  this  by  the  Ordinance  just  referred  to;  Watuppa 
Reservoir  Co.  v.  City  of  Fall  River,  147  Mass.  548  (1888). "  No 
ease  can  be  found  giving  a  construction  to  the  clause  in  the 
Wisconsin  Enabling  Act  or  Constitution  such  as  given  in  the 
Ordinance  of  1641 — 47  bv  the  Massachusetts  courts. 


II. 


Effect  on  Water-Powers. 

Neither  the  clause  of  the  Ordinance  of  1787,  of  the  Wiscon- 
.siii  Enabling  Act  or  the  Wisconsin  Constitution  in  any  wise 
affect  the  legal  status  of  natural  water-powers.  These  provis- 
ions ^'the  two  latter  only  being  in  effect  in  this  state)  guarantee 
rifrhts  to  the  public  and  individuals.  No  court  lias  construed 
iiuy  of  such  provisions  as  in  any  manner  clianging  the  law  of 
riparian  rights.  Our  supreme  Court  has  held,  and  our  statutes 
expressly  provide,  that  the  status  of  natural  water-powers  shall 
be  determined  in  conformity  to  the  comnun  law — supra. 

These  provisions  do  not  prevent  the  legislature  granting 
authority  to  erect  and  maintain  dams  and  other  obstructions 
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in  and  across  navigable  streams.    They  refer  to  political  regula- 
tions and  not  to  physical  obstructions. 

In  re  So.  Wis.  Power  Co.,  140  Wis.  245  (1909) ; 

Williamette  I.  B.  Co.  v.  Hatch,  125  U.  S.  1  (1887)  ; 

Pound  V.  Turck,  95  U.  S.  459  (1877) ; 

Willson  V.  Blackbird  Creek  :\larsh  Co.,  2  Pet.  245  (1829)  ; 

Gilman  v.  Philadelphia,  3  Wall.  713  (1865) ; 

Monongohela  Nav.  Co.  v.  U.  S.  148  U.  S.  312  (1892)  ; 

.Montgomery  v.  Portland,  190  U.  S.  89  (1902) ; 

J.  S.  Keator  Lbr.  Co.  v.  Boom  Co.,  72  Wis.  62  (1888). 

They  do  not  prevent  the  levying  of  toll  for  the  navigation 
of  any  of  the  waters  specified  when  in  an  improved  state — the 
prohibition  applies  to  streams  in  their  natural  condition.  Huse. 
V.  Glover,  119  U.  S.  543  (1886) ; 

Wis.  River  Imp.  Co.  v.  Manson,  43  Wis.  255  (1877)  ; 
Underwood  Lbr.  Co.  v.  Pelican  Boom  Co.,  76  Wis.   76 

(1890) ; 
Sauntry  v.  Laird  N.  Co.,  100  Wis.  146  (1898)  ; 
-     Tewksbury  v.  Schulenberg,  41  Wis.  514   (1877). 

Summary. 

The  Ordiauee  of  1787  has  cca^sed  to  have  any  binding  effect 
in  the  state  of  Wisconsin. 

The  clauses  found  in  the  Wisconsin  Enabling  Act  and  the 
Wisconsin  Constitution  to  the  effect  that  the  ]\Iississippi,  the 
St.  Lawrence  and  the  navigable  waters  leading  into  the  same. 
*' shall  be  common  highways  and  forever  free,"  have  been  given 
a  most  natural  construction.  The  cases  hold  that  the  purpose 
of  the  clauses  is  to  secure  to  the  public  the  enjoyment  of  these 
j)ubli(*  highways — to  prevent  the  levying  of  toll  for  the  right 
to  navigate  the  navigable  waters  specified  when  such  waters 
are  in  their  natural  state.  The  purpose  of  these  clauses  was 
and  is  to  guarantee  or  secure  to  the  public  a  common  law 
right — not  to  alter  the  common  law. 

The  Ordinance  of  1787  does  not  make  navigable  rivers  in 
Wisconsin  p:Jilic  for  all  purposes.  Neither  do  the  identical 
provisions  found  in  the  Wisconsin  Enabling  Act;  and  Constitu- 
tion; nor  do  tlie  provisions  of  the  Ordinance  of  1787  or  of  the 
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Knabling  Act  or  Wisconsin  Constitution  effect  the  legal  status 
•  if  natural  water- powers  in  this  state,  or  deny  to  the  legis- 
lature the  power  to  grant  authority  to  develop  power  on  navi- 
gable waters  that  lead  into  the  ^lississippi  and  the  Great  Lakes 
witH  the  St.  Tjawrence  as  their  outlet. 

Xlie  navi«ral)lo  a  nters  of  AVisconsin  are  public  for  such  pur- 
f>«>*^es  only   as   are  such  waters  under  the  common  law. 


V 


i  i  r\ 


EXHIBIT  17." 


Brief  Number  6. 


SI^I^MlTT-i^D  BY  GEORGE  P.  IIAMBRECIIT 


ON 


-   •      TIIK       -"I-JICJHT    OF    NAVIGATION''    ilEAN    THE 
'^Klf^IlT"  Ot-"      l^ASSAGE    OVER   NAVlGAilLE   RIVERS 


TO 


,  w  ,^     XV-  f  --^C  '1>NSTN  LEGISLATIVE  COMMITTEE    ' 
Tilt-      >^  A  i:^^ 
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DOES  THE  ^^RIGIIT  OF  NAVIGATION''  MEAN  Til 
KIGIIT  OF  PASSAGE  OVER  NAVIGAJ^LE  KIVKK 
FOR  PURPOSES  OF  COMMERCE  AND  PROFI 
ONLY,  OR  DOES  IT  INCLUDE  AS  WELL  THE  RKtU 
OF  PASSAGE  OVER  SUCH  RIVERS  FOR  PLEASUE 
AND  RECREATION? 

A  Navigable  River  Is  a  Public  Highway. 

(A)  At  common  law. 

''At  common  law  a  naviorable  river  is  a  public  hisrlnv.ij 
navigable  by  all  his  ]\Iajesty's  subjects  in  a  reasonable  ^\.: 
and  for  a  reasonable  purpose/' 

Coulson  V.  Forbes,  Law  cf  Waters,  pp.  81  &  82 ; 

Original  Ilarllcpnol  Colliers  v.  Gibbs,  5  Ch.  D.  '1 
(1877); 

AVilliams  v.  "Wilcox,  8  A.  &  E.  314  (1838). 

Public  riirbt  cf  pa^sa^e  over  such  hi^rhway  extends  ti»  ti: 
whole  of  the  naviLrablo  channel,  AVilliams  v.  ^VilcGX,  8  A.  i:  ^j 
314  (1838),  which,  it  app(>a]'s,  may  l)e  used  as  a  highway  l>y  t  \ 
l>ublic  whenever  it  suits  their  convenience,  whether  such  naviea 
tion  be  valuable  cr  not. 

A.— G.  Lonsdale,  L.  R.  7  Eq.  377  (1868). 

(B)  In  "Wisconsin. 

In  AVisccnsin  the  ])ub]ic  have  a  conmion  right  of  naviiraii  i 
in  streams  which  have  capacity  for  a  reavscnable  time  eacli  y*'. 
or  thoroup:hout  tlic  year,  sufficient  at  least  to  float  logs,  lu:r. 
or  other  products  of  the  country  to  mill  or  market.'-'' 

Dicdrich  V.  N.  ^Y.  IT.  Ry.  Co.,  42  Wis.,  248  (1877'! : 
A.  C.  Conn  Co.  v.  Little  Suamico  Lbr.  Mfg.  Co..  74  AVi^ 

052   (ISS!))  ; 
AYhislcr  V.  AVilkinsn,  22  Wis.  572    (1868): 
Sellers  v.  Union  Lbrjz.  Co.,  39  "Wis.  525  (1876)  : 
Cohn  y.  Wausau  bloom  Co.,  47  Wis.  324  (1879); 


Report  of  Wisconsin  Legisuvtive  Committee.        395 

Wis.  River  Imp.  Co.  v.  Lyons,  30  Wis.  61  (1872) ; 

Wcatherby  v.  Meiklejohn,  56  Wis.  73   (1882); 

J.   S.  Keator  Lbr.  Co.,  v.  St.  Croix  B.  Co.,  72  Wis.  62 

(1888) ; 
The  Falls  IMfg.  Co.,  v.  Oconto  River  Imp.  Co.,  87  Wis.  134 

(1894) ; 
Charnley  v.  Shawano  W.  P.  &  P.  I.  Co.,.  109  Wis.  563 

(1901); 

Olson  V.  Merrill,  42  Wis.  203   (1877);  '       '^ 

Willow  River  Club  v.  Wade,  100  Wis.  86  (1898)  ; 
Bloomer  v.  Bloomer,  128  Wis.  297  (1907). 

The  court  in  this  state  has  adopted  as  a  gauge  or  test  of 
navigability  the  capacity  to  float  logs.  This  capacity  being 
present  in  any  stream,  such  stream  is  navigable  water  of  the 
state  of  Wisconsin  and  as  such  has  all  of  the  incident  of  nav- 
igable  (tidal)  water  at  common  law. 

WilloAv  River  Club  v.  Wade,  100  Wis.  86,  106  (1898) ; 

Pewaukee  v.  Savoy,  103  Wis.  271,  274   (1889)  ; 

Illinois  Steel  Co..  v.  Bilot,  109  Wis.  418,  425  (1901)  ; 

Rossmiller  v.  State,  114  Wis.  169.   186   (1902); 

Navigable  waters  in  the  state  of  Wisconsin,  such  waters 
having  all  of  the  incidents  cf  navigable  w^aters  at  common  law, 
are  public  highways.  In  many  of  the  Wisconsin  cases  **  where 
the  extreme  doctrine  of  public  rights  in  trifling  bodies  of  water 
was  discussed,  the  character  of  the  stream  was  described  not 
by  na^agability  but  by  the  expression  *  public  highway*,  or 
*  public   waterway.' 

(Whisler  v.  Wilkinson,   22  Wis.   572; 

S<*llers  V.  T^nion  L.  Co.,  39  Wis.  525) '* 

Allaby  v.  Mauston  El.  Svc.  Co.,  135  Wis.  245  (1908). 

The  Mse  of  water  highways  in  Wisconsin  is  not  confined  to  pas- 
•-*  snge  for  purposes  of  coynmercc  and  profit. 

The  use  of  such  public  highways  is  not  restricted  to  the 
floatage  of  logs.  In  the  case  of  Willow  River  Club  v.  Wade, 
supra,  defendant  was  sued  in  trespass  for  taking  fish  from  the 
Willow  river.  The  evidence  showed,  first,  that  the  Willow  river 
:*t  the  place  in  question  is  navigable  according  to  the  Wisconsin 
definition  of  that  word,  and  second,  that  defendant  committed 
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no  trespass  upon  plaintiff's  lands  in  gcUing  onto  the  stream.  It 
was  held  that  the  right  of  fishery  in  the  navigable  waters  of  this 
state  is  common  to  all,  and  that  the  defendant  was  not  answer- 
able in  damages  to  the  plaintiff.  Justice  Marshall  in  a  con- 
curring opinion,  p.  104,  said: 

''In  my  judgment  the  right  of  fishing  in  navigable  wa- 
ters is  common  to  all,  and  exerciseable,  so  far  as  it  caji  be 
done  without  trespass  on  the  banks  thereof,  whether  the 
person  exercising  such  right  be  at  the  time  navigating  the 
stream  in  a  beat  or  otherwise  floating  upon  the  surface  of 
the  W'ater,  or  travelling  upon  the  bed  in  the  shallows,  or 
anywhere  in  any  manner,  between  the  lines  of  ordinary 
high  w'ater  mark.'' 

This  case  dijstinguishes  between  the  right  of  navigation  and 
the  right  of  fishery.  It  holds  that  the  right  of  fishery  is  not  an 
incident  to  the  right  of  navigation,  but  that  it  is  a  common 
right  in  navigable  waters  in  this  state  as  it  is  in  tidal  waters  at 
common  law.  It  recognizees  in  the  public  the  right  to  navigate 
the  navigable  waters  of  this  state  for  piu-poses  of  recreation  and 
pleasure.  It  places  water  highways,  in  this  respect,  on  the  same 
basis  with  highways  on  land.  See  also  Mendota  Club  v.  Ander- 
son, 101  Wis.  479   (1899). 

Justice  ]\Iarshall,  in  his  syllabus  to  the  ca«e  of  Rossmiller 
V.  State,  114  Wis.  169   (1902),  says: 

''The  power  of  the  state  over  navigable  w^aters  within 
its  boundaries  is  limited  to  the  enactment  and  enforce- 
ment cf  such  reasonable  police  regulations  as  may  be  deemed 
necessary  to  preserve  the  connnon  right  of  all  to  enjoy  the 
same  for  navigation  by  boats  or  otherwise,     *     *     *'' 

The  courls  in  oihrr  jurisdictions  have  held  (hat  those  using 
naviffuhlc  iralrrs  for  the  puriwse  of  pleasure^  have  equal 
rights  irith  thoso  who  wsv  the  same  for  purposes  of  cc^y- 
VI free  and  profit. 

In  West  K  xi)ury  v.  Stoddard,  7  Allen,  158,  171  (1863^ 
the  court  in  the  coiir.e  of  its  opinion,  said: 

"Tin*  pur[)()S(^  (^f  the  luivigati'.in  is  immaterial  *  *  •^ 
and  tliof<e  who  ])ass  npon  the  water  for  the  purpose  of  pleas- 


Report  op  Wisconsin  Legislative  Committee.        397 

ure,  fishing,  or  fowling  have  equal  rights  with  those  who 
navigate  for  business,  trade  or  agriculture/' 

In  State  V.  Club,  100  N.  C.  477  (1888)  it  is  said: 

**  Navigable  waters  are  natural  highways — so  recognized 
by  government  and  the  people — and  hence  it  seems  to  be 
accepted  as  part  of  the  common  law  of  this  country,  arising 
out  of  the  public  necessity,  convenience  and  common  con- 
sent, that  the  public  have  the  right  to  use  rivers,  lakes, 
sounds  and  parts  of  them  though  not  strictly  public  waters, 
if  they  be  navigable  in  fact,  for  the  purpose  of  a  highway 
and  navigation,  employed  in  travel,  trade  or  commerce.  Such 
waters  are  treated  as  piMici  juris  insofar  as  they  may  be 
properly  used  for  such  purposes  in  their  natural  state/' 
See  also  State  v.  Twiford,  136  N.  C.  603,  607  (1904.) 

The  same  court,  in  State  v.  Baum,  128  N.  C.  600,  says : 

"The  rule  now  most  generally  adopted,  and  that  which 
seems  best  fitted  to  our  own  domestic  conditions,  is  that 
all  water  courses  are  regarded  as  navigable  in  law  which 
are  navigable  in  fact,  that  is,  that  the  public  have 
the  right  to  the  unobstructed  navigation,  as  a  public  high- 
way for  all  purposes  of  pleasure  and  profit,  of  all  water 
coui'ses,  whether  tidal  or  inland,  that  are  in  their  natural 
condition  capable  of  such  use.'' 

The  Supreme  Court  of  Massachuiietts  in  Atty.  Gen'l  v.  Woods, 
108  Mass.  436,  439  (1871),  in  the  following  language,  very 
definitely  holds  that  the  right  to  navigate  for  pleasure  is  equally 
as  sacred  as  the  right  to  navigate  for  commerce  and  profit : 

**It  is  also  denied  that  the  stream  is  navi^^able,  although 
it  is  about  two  feet  deep  at  low  water,  because  it  is  not 
proved  to  be  used  for  purposes  of  navigation  except  with 
pleasure  boats.  The  case  of  Rowe  v.  Granite  Bridge  Co.,- 
'  21  Pick.  344,  347;  is  cited  to  sustain  this  position.  Chief 
Justice  Shaw  there  says:  *It  is  not  every  small  creek  in 
which  a  fishing  skiff  or  giuining  canoe  can  be  made  to  float 
at  high  water,  which  is  deemed  navigable.  But  in  order  to 
have  this  character  it  must  be  navigable,  for  some  purpose 
useful  to  trade  or  agriculture.'     The  same  thing  in  sub- 
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stance  is  stated  in  Charlestown  v.  Co.  Comrs.,  3  Met.  202, 
and  Murdock  v.  Stickney,  8  Gush.  113,  115.  But  this  lan- 
guage is  applied  to  the  capacity  of  the  stream,  and  is  not 
intended  to  be  as  strict  enumeration  of  the  uses  to  which 
it  must  be  applied  in  order  to  give  it  this  character.  Nav- 
igable streams  are  highways;  and  a  traveller  for  pleasure 
is  as  fully  entitled  to  protection  in  using  a  public  way, 
whether  by  land  or  by  water,  as  a  traveller  for  business. ' ' 

Michigan  follows  the  rule  laid  down  in  the  preceding  Massa- 
chusetts case : 

''It  (Grand  River)  has  never  been  navigable  for  boats, 
except  for  canoes  and  bateaux,  above  Lyons,  and  no  steam- 
boats have  been  above  the  rapids  at  Grand  Bapids  for  many 
years.  Small  steamboats  have  run  between  the  mouth  and 
the  city  of  Grand  Rapids,  and  with  the  aid  of  government 
appropriations,  the  river  below  the  rapids  at  that  city  may 
be  a  water-way  of  great  commercial  utility;  but  above  the 
rapids  it  has  nearly  served  its  usefulness  as  a  navigable 
stream,  except  for  small  pleasure  boats.  The  running  of 
logs,  lumber  and  timber  upon  it  is  no  longer  of  consequence, 
on  account  of  the  exhaustion  of  the  forest  supply  of  easy 
access  to  its  tributaries.  But  it  will  ever  be  an  important 
stream,  and  its  navigability  for  pleasure  is  as  sacred  in  the 
eye  of  the  law  as  its  navigability  for  any  other  purpose. ' ' 

Grand  Rapids  v.  Powers,  89  Mich.  94  (1891). 

Farnham,  in  his  treatise  on  Waters  and  Water  Rights,  p. 
131  asserts  that 

*' Every  one  has  an  equal  right  to  the  reasonable  use  of 
the  water  for  all  legitimate  purposes  of  travel  and  trans- 
portation. Again  at  p.  134  the  author  says:  */The  use  of 
the  stream  is  not  confined  to  purposes  of  commerce  if  it  is 
in  fact  navigable,  but  it  may  be  used  for  pleasure  as  well  as 
business." 

Angell  on  Water  Courses,  p.  701  asserts  in  language  similar 
to  that  used  by  Farnham,  that  the  right  of  navigation  for  com- 
merce and  profit  and  for  pleasure  are  equal  in  the  eyes  of  the 
law.    At  section  537  it  is  said :  ^  ^  If  a  stream  is  naturally  of  suf • 
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rjrient  size  to  float  boats  or  mill-logs,  the  public  have  the  right  to 
Its  iree  use  for  those  two  purposes,  unincumbered  with  dams, 
'ii/'  To  substantiate  this  assertion  the  following  cases  are 
•:ted: 

Wadsworth  v.  Smith,  2  Fairf.  (Me.)  278; 

Brown  v.  Chadboume,  31  (Me.)  9; 

Moore  v.  Sanborne,  2  Gibbs,  (Mich.)  519; 

Morgan  v.  King,  18  Barb.  277;  s.  c.  31  Barb.  9; 

Barclay  v.  R.  R.  Cos.,  39  Penn.  St.,  194. 

In  ^linnesota  it  is  held  that  navigable  lakes,  if  navigable  for 
purposes  of  pleasure,  are  navigable  within  the  reason  and  spirit 
•  :  tne  common  law  rule. 

"Most  of  the  definitions  of  *  navigability'  in  the  decided 
cases  seem  to  convey  the  idea  that  the  water  must  be  capable 
of  some  commerce  of  pecuniar^'  value,  as  distinguished  from 
boating  for  mere  pleasure.  But  if,  under  present  conditions 
of  society,  bodies  of  water  are  used  for  public  uses  otiier 
than  mere  commercial  *  navigation,'  in  its  ordinary  sense, 
we  fail  to  see  why  they  ought  not  to  be  held  to  be  public 
waters,  or  *  navigable'  waters  if  the  old  nomenclature  is  pre- 
ferred. Certainly  we  do  not  see  why  boating  or  sailing  for 
i  pleasure  should  not  be  considered  navigation  as  well  as 
boating  for  mere  pecuniary  profits.  Many,  if  not  most,  of 
the  meandered  lakes  of  this  state  are  not  adopted  to,  and 
probably  will  never  be  used  to  any  great  extent  for,  commer- 
cial navigation;  but  they  are  used,  and,  as  population  in- 
creases and  towns  and  cities  are  built  up  in  their  vicinity, 
will  be  still  more  used,  by  the  people  for  sailing,  rowing, 
fowling,  bathing,  skating,  fishing,  taking  water  for  domestic, 
a^cultural  and  even  city  purposes,  cutting  ice,  and  other 
public  purpK>ses  which  cannot  be  enumerated  or  even  an- 
ticipated. To  hand  over  all  these  lakes  to  private  owner- 
ship, under  any  old  or  narrow  test  of  navigability,  would 
be  a  ^reat  wrong  upon  the  public  for  all  time,  the  extent  of 
which  cannot  perhaps  be  now  even  anticipated." 
Lamphrey  v.  State,  52  Minn.  181  (1893). 

Jiistice  Marshall  in  the  Rossmiller  case,  supra,  states  that 
the  public  have  the  right  to  use  navigable  waters  for  every  legi- 
^ate  purpose. 

'*It  haa  been  xmiversally .  supposed,  we  venture  to  say, 
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that  the  right  of  ever>'  person  withiu  the  state  to  its  pul.. 
waters  for  every  legitimate  purpose,  *  *  •  which  U" 
not  wrongfully  interfere  with  the  right  of  any  other  pt:>; i 
to  like  enjoyment,  subject  only  to  such  mere  police  reiniui 
tions  as  the  legislature  in  its  wisdom  prescribe  to  pri^t^i 
the  common  heritage  of  all,  is  a  constitutional  right  i}i  •:. 
persons  within  the  state/' 

Navigable  waters  must  not  be  obstructed — Exceptions. 
Any  obstruction  placed  in  or  over  navigable  waters  by  ul} 

person,  firm,  etc  ,  without  legislative  permission,  is  a  nuisance; 
Barnes  v.  Racine,  4  Wis.  454  (1854)  j 
Hale  v.  Carpenter,  68  Wis.  165  (1887) ; 
In  re  Eidred,  46  Wis.  530  (1879) ; 
Wis.  River  Imp.  Co.  v.  Lyons,  30  Wis.  61  (1872) ; 
Charnley  v.  ShaWano,  etc.  Imp  Co.,  109  Wis,  563  (1901 
Conn.    Co.    v.    Little    Suamico,  etc.    Co.,  74  Wis.  C 
(1889). 

The  legislature  has  no  power  to  authorize  the  placing  of  m 
passible  obstructions  in  navigable  waters  except  for  th 
provement  of  the  navigation  thereof. 
The  state  of  Wisconsin  holds  title  to  the  navigable  water 
within  it^s  boundaries  in  trust  for  the  people.  The  public  li- 
all  the  rights  in  navigable  waters  of  Wisconsin  that  are  inej 
dent  to  such  waters  at  common  law — among  others,  and  pi»'^ 
mount  to  all,  is  the  public  right  of  navigation  or  passage  i 
and  fro  thereon  To  protect  and  enhance  this  right  is  ^i 
main  object  of  the  trusteeship.  Therefore,  the  state,  tbroug 
the  legislature,  has  no  power  to  authorize  impassible  obstr' 
tions  to  be  placed  in  navigable  waters  so  as  to  destroy  tbi 
paramount  public  use  thereof.  This  limitation  upon  the  Ie?i« 
lative  power  does  not,  however,  deny  to  that  body  the  rie: 
to  authorize  the  placing  of  impassible  obstructions  in  si' J 
v^'aters  for  the  iiii provement  of  navigation  thereof.  JSee  C'M 
mittee  bi'ief  **Has  Congress  or  the  state  legislature  power  t 


/  i" 


*  Our  supreme  court  holds  that  an  obstruction  may  be  placed  i 
streams  merely  floatable  and  not  within  Sec.  1596  Wis.  R.  S..  wIUaT^ 
legislative  permission,  if  such  obstruction  does  not  materiaUy  at 
or  abridge  the  be-neficial  use  thereof.  A.  C.  Conn  Co.  v  Little  Suare-^ 
L.  M.  Co.,  74  Wis.  652  (18S9) ;  Charnley  v.  Shawano  W.  P.  &R  I- ^'^' 
109  Wis.  563  (1901). 
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authorize  the  erectioh  and  maintenance  of  any  bridge,  dam  or 
other  obstruction  in,  over  or  across  any  navigable  waters  of  this 
state  so  as  to  totally  obstruct  the  navigation  thereof.  Exhibit 
21  of  this  report/') 

Any  impassible  obstruction  placed  in  a  navigable  stream  in 
this  state,  unless  placed  there  with  the  permission  of  the  legis- 
lature  and  for  the  purpose  of  improving  the  navigation  thereof, 
iii  a  public  nuisfmce,  and,  as  such,  may  be  abated  by  public 
prosecution,  or  upon  the  motion  of  a  private  party,  if  such 
nuif^ance  at  the  same  time  obstructs,  hinders  or  invades  un- 
reasonably some  well  defined  private  right  of  such  individual. 
Wood  on  Nuisances,  (3rd  Ed.)  Vol.  2,  p.  960. 

Summary. 

The  navigable  waters  of  this  state  are  common  highways.  As 
such  they  are  subject  to  the  use  of  the  public  generally  for 
purposes  of  travel  and  commerce  in  the  same  manner  as  are 
highways  on  land.  An  impassible  obstruction  placed  in  a 
public  highway  is  an  injury^  to  the  public  generally— as  well  to 
the  traveller  for  pleasure  as  the  traveller  on  business;  both  have 
equal  cause  for  complaint  when  the  public  way  is  barred. 

In  Wisconsin,  it  seems,  any  impassible  obstruction  placed  in 
a  navignhle  stream,  ether  than  one  erected  and  maintained  for 
the  improvement  of  navigation,  is  a  public  nuisance  and  abate- 
abJe. 

The  ''right  of  navigation''  means  the  right  of  the  public  gen- 
erally to  pass  to  and  fro  on  navigable  waters  for  all  legitimate 
purposes,   as  well  for  pleasure  and  recreation  as  for  commerce 
and  profit. 

26 
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THE  DOCTRINE  OP  RIPARIAN  RIGHTS. 

(A)     On  Non-Navigable  Waters. 

Basis  and  character  of  right. 

At  common  law,  in  England,  the  owner  of  land  abuttini: 
non-navigable  stream,  or  through .  which  a  non-navigable  strtrai 
courses,  has  certain  well  defined  rights  in  the  waters  there^- 
These  rights  emanate  from  the  ownership  of  the  bank  or  banl 
and  are  a  natural  incident  of  such  ownership. 

The  rights  of  such  riparian  holder  are  different  than  tL^i 
belonging  to  the  public  generally. 

*  *  The  rights  of  a  riparian  proprietor,  so  far  as  they  relate 
any  natural  stream  exist  jure  naturae,  because  his  land  has  l| 
nature  the  advantage  of  being  washed  by  the  stream;  *  *  * 
Lyon  V.  Fishmongers'  Co.,  1  App.  C.  662  (1876). 

'  *  The  right  to  the  use  of  the  flow  of  the  water  in  its  nature 
course,  and  to  the  momentum  of  its  fall  on  the  land  of  the  pr^ 
prietor,  is  not  what  is  called  an  easement,  because  it  is  iB 
separably  connected  with  and  inherent  in  the  property  in  tl^ 
land;  it  is  parcel  of  the  inheritance  and  passes  with  it." 

Angell  on  Watercourses,  pp.  96,  98. 

Phear,  Rights  of  Water,  p.  39. 

Scope  of  the  right. 

The  riparian  right  in  non-navigable  streams  was  well  demi'' 
in  the  case  of  Chasemore  vs.  Richards,  7  H.  L.  C.  349,  3?: 
(1859).     Lord  Wensleydale  in  this  case,  said: 

**The  subject  of  the  right  to  streams  of  water  6ovd^'\ 
on  the  surface  has  been  of  late  years  freely  discussed,  ai' 
by  a  series  of  carefully  considered  judgments  placed  up" 
a  clear  and  satisfactory-  footing.  It  has  been  now  settle: 
that  the  right  to  the  enjoyment  of  a  natural  stream  of  ^^at 
on  the  surface,  ex  jure  naturae,  belongs  to  the  propriet:^ 
<1  the  adjoining  lands,  as  a  natural  incident  to  the  rn-ii 
of  the  soil  itself,  and  that  he  is  entitled  to  the  benefit  oi :  t 


Report  uv*  Wisconsin  Legislative  Committee.        405 

as  he  is  to  all  the  other  natural  advantages  belonging  to  the 
laud  of  which  he  is  the  owner.  He  has  the  right  to  have  it 
i'tmic  to  him  in  its  natural  state,  in  flow,  quantity  and 
qualit>%  and  to  go  from  him  wdthout  obstruction ;  upon  the 
same  principle  that  he  is  entitled  to  the  support  of  his 
neighbour 's  soil  for  his  own  in  its  natural  state.  His  right 
in  no  way  dependes  upon  prescription  or  the  presumea 
^rant  of  his  neighbour." 
S^e  also 

Embrey  v.  Owen,  6  Ex.  353  (1851) ; 

:Mason  v.  Hill,  5  B.  &  A.  1  (1833). 

"By  the  general  law  applicable  to  running  streams, 
rvcTy  riparian  proprietor  has  a  right  to  what  may  be  called 
the  ordiliarj'  use  of  water  flowing  past  his  land— for  in- 
stance, to  the  reasonable  use  of  the  w^ater  for  his  domestic 
purposes  and  for  his  cattle;  and  without  regard  to  the 
etTect  which  such  use  may  have  in  case  of  a  deficiency  upon 
proprietors  lower  down  the  stream. 

But  every  riparian  proprietor  has  also  a  further  right 
\ii  the  use  of  the  water  for  any  purpose,  or  what  may  be 
•Icemed  that  extraordinary  use  of  it,  provided  he  does  not 
interfere  thereby  with  the  rights  of  other  proprietors  either 
above  or  below.  Subject  to  this  condition  he  may  dam 
it  up  for  the  purpose  of  a  mill.  (Belfast  Rope  Works  \, 
Boyd,  21  L.  R.,  Ir.  560;  Ward  v.  Robbins,  15  M.  &  "W. 
237)  or  divert  the  water  for  the  purpose  of  irrigation.  But 
h«>  has  no  right  to  interrupt  the  regular  flow  of  the  stream, 
if  he  thereby  interferes  with  the  lawful  use  of  the  water  by 
other  proprietors  and  inflicts  upon  them  a  sensible  injur.y" 
Miner  v.  Gilmour,  12  Moo.  P.  O. 

See  also 

French  v.  Hoek  Comrs.  v.  Hugo,  10  app.  C.  336  (1885)  ; 

Chasemore  v.  Richards,  supra. 

.  ri  par  fan  right  is  property. 

*'It  was  at  one  time  contended  that  a  title  to  the  use  of 
nmniner  water  was  not  a  right  or  property;  but  that  watei 
WiJ5?  puhJici  juris,  and,  as  such,  the  right  to  use  it  could 
onlv  be  acquired  by  occupancy.  This  view  seems  to  have 
**'fn  favored  bv  Blackstone,  (2  Black,  Com.  402)  and  there 
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are  dieta  in  some  of  the  earlier  cases  (Williams  v,  jNIore 
land),  2  B.  &  0.  913  (1824)  ;  Ligging  v.  Inge,  7  Bing.  6'J: 
(1831)  to  the  effect  that  by  the  law  of  England  tb 
possessor  who  first  appropriates  any  part  of  water  flowing 
through  his  land  to  his  own  use,  has  a  right  to  use  sf 
much  as  he  has  appropriated  as  against  the  world.  Tar 
cases  of  Mason  v.  Hill,  5  B.  &  A.  1,  and  Embrey  v.  Owen 
6  Ex.  353  luive  now,  however,  finally  negatived  this  con- 
tention."   Coulson  V.  Forbes,  Law  of  Waters,  p.  118. 

In  Mason  v.  Hill,  5  B.  &  A.  1,  at  p.  17,  Denman,  C.  J.,  Si\i»l 
*'The  proposition  of  the  defendant  is,  that  the  right  t- 
flowing  water  is  publici  juris,  and  that  the  first  person  wl..^ 
can  get  possession  of  the  stream,  and  apply  it  to  nsefu 
purpose,  has  a  good  title  to  it  against  all  the  world,  irjchtJ 
ing  the  proprietor  of  the  land  below,  who  has  no  right  o1 
action  against  him,  unless  such  proprietor  has  already  a]^ 
plied  the  stream  to  some  useful  purpose  also,  with  which  tht 
diversion  interferes;  and  in  default  of  his  having  done  §«■> 
may  altogether  deprive  him  of  the  benefit  of  the  water, 
P.  18.  *'The  position  that  the  first  occupant  of  runnin: 
water  for  a  beneficial  purpose,  has  a  good  title  to  it,  is  per 
fectly  true  in  this  sense,  that  neither  the  owner  of  thr 
land  below  can  pen  back  the  water,  nor  the  owner  of  tV.r 
land  above  divert  it  to  his  prejudice.  In  this,  as  in  othi^i 
cases  of  injury  to  real  property,  possession  is  a  good  tiil*^ 
against  a  wrong  doer;  and  the  owner  of  the  land  wh= 
applied  the  stream  that  runs  through  it,  to  the  use  of  r 
mill  newly  erected,  or  other  purpcJ^es,  if  the  stream  v 
diverted  or  obstructed,  may  recover  for  the  consequentin 
injury  to  the  mill :  The  Earl  of  Rutland  v.  Bowler,  Palra-T 
200.  But  it  is  a  ver\''  different  question,  whether  he  car 
take  away  from  the  owner  of  the  land  below,  one  of  it- 
natural  advantages,  which  is  capable  of  being  applied  t^ 
profitable  purposes,  and  generally  increases  the  fertility  oi 
the  soil,  even  when  unapplied  and  deprive  him  of  it  alto- 
gether by  anticipating  him  in  its  application  to  a  usefr.i 
purpose.  Tf  this  be  so,  a  considerable  part  of  the  val'i^ 
of  an  estate,  wliich,  in  manufacturing  districts  particularly 
is  much  enhanced  by  the  existence  of  an  nnappropriaf«=.l 
stream  of  water  with  a  fall  wdthin  its  limits,  might  at  aij> 
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time  be  taken  away ;  and  by  parity  of  reasoning,  a  valuable 
mineral  or  brine  spring  might  be  abstracted  from  the  pro- 
prietor in  whose  land  it  arises,  and  connected  to  the  profit 
of  another. 

The  right  to  the  flow  of  running  water,  without  diminu- 
tion or  alteration,  being  common  to  all  those  through  whose 
land  it  flows,  any  unauthorized  interference  with  or  use 
of  the  water,  to  the  prejudice  of  one  entitled  to  its  use, 
is  the  subject  of  an  action  for  damages,  and  may  be  re- 
'  strained  by  injunction."  Coulson  v.  Forbes,  Law  of 
Waters,  p.  116,  Citing  Grand  Jet.  Canal  v.  Shugar,  L.  R. 
6  Ch.  488. 

The  foregoing  quotations  and  citations  establish  broadly  the 
proposition  of  law  that  a  riparian  owner  in  England  may  use 
the  water  of  a  non-navigable  stream  flowing  through  or  by  hib 
land  in  any  manner  he  may  see  fit,  provided,  in  so  doing,  he 
does  not  unreasonably  affect  riparian  holders  or  owners  above 
or  below  him ;  and  establish  too  that  the  right  of  the  riparian 
proprietor  is  property. 

« 

(B)     Riparian  Rights  on  Navigable  Waters. 

'*It  is  manifest  that  the  property  of  riparian  owners  may 
exist  on  the  banks  of  tidal  navigable  rivers  as  well  as  on 
non-navigable  streams.  Riparian  owners  on  the  former 
have  similar  rights  and  natural  easements  to  those  belong- 
ing to  riparian  proprietors  above  the  flow  of  the  tide,  under- 
lying and  controlled,  though  not  extinguished,  by  the  pub- 
lic right  of  navigation.''  Coulson  v.  Forbes,  p.  I'll,  Citing 
No.  Shore  Ry.  v.  Pion.  14  App.  612  (1889)  ;  Booth  v.  Ratto, 
15  App.  C.  188  (1889)  ;  Lyon  v.  Fishmongers'  Co.,  1  App. 
C.  662. 

In  Lyon  v.  Fishmongers'  Co.,  su[)ra,  the  question  of  whether 
or  not  a  riparian  holder  on  navigable  streams  possessed  the 
natural  rights  possessed  by  a  riparian  proprietor  on  non-navi- 
jrable  streams  was  considered  and  decided.  The  Lord  Chancellor 
'Cairns)  with  reference  to  h  statement  by  Lord  Justice  Mellish 
in  a  previous  case,  to  the  efi^ect  that  the  Lords  Justices  had 
I'^^n  unable  to  find  any  authority  for  holding  that  a  riparian 
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proprietor  wliore  tlie  tide  flows  and  reflows  has  any  rights  or 
natural  easements  vested  in  him  similar  to  those  which  have 
been  held  in  numerous  eases  to  belong  to  a  proprietor  on  the 
banks  of  a  natural  stream  above  the  flow  of  the  tide,  said: 

^*With  nuieh  deference  for  the  Lords  Justices  I  should 
have  thought  that  some  authority  should  be  produced 
to  show  that  the  natural  rights  possessed  by  a  riparian  pro- 
prietor, as  such,  on  a  non-navigable  river  are  not  possessed 
by  a  riparian  ])roprietor  on  a  navigable  river.  The  dif- 
ference in  the  rights  must  be  between  rivers  which  are  navi- 
gable and  those  which  are  not;  and  not  between  tidal  and 
non-tidal  rivers;  for  as  Lord  Hale  observes  (De  Jur  ifar. 
Part  1.  C.  3.)  the  rivers  which  are  public  juriSf  and  com- 
mon highways  for  men  or  goods,  may  be  fresh  or  salt,  and 
may  flow  or  reflow  or  not ;  •  * .  *.  A  riparian  owner 
on  a  navigable  river  has,  of  course  superadded  to  his  riparian 
rights,  the  right  of  navigation  over  every  part  of  the  river, 
and  on  the  other  hand  his  riparian  rights  must  be  coi*- 
trolled  in  this  respect,  that  whereas,  in  a  non-navigable 
river,  all  the  riparian  owners  may  combine  to  divert,  pol- 
lute, or  diminish  the  stream,  in  a  navigable  river  the  public 
right  of  navifiration  would  intervene,  and  would  prevent 
this  being  done.  But  the  doctrine  would  be  a  serious  an.i 
alarming  one,  that  a  riparian  owner  on  a  public  river,  and 
even  on  a  tidal  public  river,  had  none  of  the  ordinary  rights 
of  the  riparian  owner,  as  such,  to  preserve  the  stream  in 
its  natural  condition  for  all  the  usual  purposes  of  the  land  ; 
but  that  he  must  stand  upon  his  right  as  one  of  the  public 
to  complain  only  of  a  nuisance  or  on  interruption  to  the 
navigation/'  P.  672,  673.  Continuing  at  page  674,  Lord 
Cairns  said:  ''^ly  Lords,  T  cannot  entertain  any  doubt 
that  the  riparian  owner  on  a  navigable  river,  in  addition 
to  the  right  connected  with  navigation  to  which  he  is  en- 
entitled  as  one  of  the  public,  retains  his  rights,  as  an  or- 
din.Dv  riparian  owner,  underlying  and  controlled  but  no^ 
extiiifiuishcd  by,  the  i)ublic  right  of  navigation.'' 

Lord  Chelmsford,  in  the  same  case,  p.  677,  said  there  were 
two  cpi^'slions  for  dcterniiuation.     After  stating  the  first,  which 


Report  op  Wisconsin  Legislative  Committee.        409 

has  to  do  with  the  powers  of  the  conservators    of    the  River  * 

Thames,  he  continued: 

'*2ndly,  Whether  there  is  any  individual  right  or  priv- 
ilige  in  the  owner  or  occupier  of  Lyon's  wharf  peculiar  to 
his  river  frontage,  distinct  and  diflPerent  from  the  right 
of  all  the  Queen's  subjects  in  the  highway  of  the  river. 

Upon  this  second  question  the  Lords  Justices,^  said  they 
were  *' unable  to  find  any  authority  for  holding  that  a 
riparian  proprietor  where  the  iidQ^ow»taDitt|rfpws  has 
any  rights  or  natural  easement  vested  iifT«*^' similar 
to  those  which  have  been  held  in  numerous  cases  to  belong 
to  a  riparian  proprietor  on  the  banks  of  a  natural  stream 
above  the  flow  of  the  tide.  But,  with  great  respect,  I  find 
no  authority  for  the  contrary  proposition,  and  I  see  no 
sound  principle  upon  which  the  distinction  between  the 
tw^o  descriptions  of  natural  streams  can  be'  supported.  And 
it  appears  to  me  that  cases  have  been  decided  which  are 
strongly  opposed  to  it.  Why  a  riparian  proprietor  on  a 
tidal  river  should  not  possess  all  the  peculiar  advantageous 
which  the  position  of  his  property  with  relation  to  the 
river  affords  him,  provided  they  occasion  no  obstruction 
to  the  navigation,  I  am  at  a  loss  to  comprehend.  If  there 
were  an  unauthorized  interference  with  his  enjoyment  of 
the  rights  upon  the  river  connected  with  his  property,  there 
can,  I  think,  be  no  doubt  that  he  might  maintain  an  action 
for  the  private  injury.'' 

Lord  Selboume,  same  case,  p.  682,  said: 

''Upon  principle,  as  well  as  upon  those  authorities,  (the 
Duke  of  Buceleuch  v.  The  ^letropolitan  Board  of  Works, 
Law  R.  5  II.  L.  418;  Rose  v.  Groves,  5  M.  &  G.  613;  The 
Atty.  Genl.  v.  Conservators  of  the  Thames,  1.  II.  &  M.  1), 
I  am  of  opinion  that  private  riparian  rights  may,  and  do, 
exist,  in  a  tidal  navigable  river.  The  most  material  differ- 
ences between  the  stream  above  and  the  stream  below  the 
limit  of  the  tides  are,  that  in  an  estuary  or  arm  of  the  sea 
there  exist,  by  the  common  law,  public  rights  in  respect 
of  navigation  and  otherwise,  which  do  not  generally  (in 
this  country)  exist  in  the  non-tidal  parts  of  the  stream ;  and 
that  the  fundm  or  bed  of  the  non  tidal  parts  of  the  stream 
belongs,  generally,  to  the  riparian  proprietors,  while  in  the 
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estuary  it  belongs  to  the  Crown.  But  the  rights  of  a  ripar- 
ian proprietor,  so  far  as  they  relate  to  any  natural  stream, 
exist  jure  naturae,  because  his  land  has,  by  nature,  the 
advantage  of  being  washed  by  the  stream;  and  if  the  facts 
of  nature  constitute  the  foundation  of  the  right,  I  am 
unable  to  see  why  the  law  should  not  recognize  and  follow 
.  the  course  of  nature  in  every  part  of  the  same  stream. 
Water  which  is  more  or  less  salt  by  reason  of  the  flow  of 
the  tide  may  stiU  be  useful  for  many  domestic  and  other 
purposes,  though  there  are  no  doubt  some  purposes  whicH 
fresh  water  only  will  serve.  The  general  law  as  to  riparian 
rights  is  not  stated  by  any  authorities,  that  I  am  aware  of, 
in  terms  which  require  this  distinction,  and,  if  there  is 
any  sound  principle  on  which  it  ought  to  be  made,  the 
burden  of  proof  seems  to  me  to  lie  on  those  who  so  affirm. 

As  .  for  the  public  right  of  navigation,  it  may  well  so 
exist  with  private  riparian  rights,  which  must  of  course 
be  enjoyed  subject  to  it;  just  as  where  there  is  no  navi- 
gation, each  riparian  proprietors  right  is  concurrent  with, 
and  is  so  far  limited  by,  the  rights  of  other  proprietors.*' 

In  P^ngland  the  riparian  holder  has  rights  and  natural  ease- 
ments in  tidal  navigable  waters  similar  to  those  which  belong  to 
a  riparian  owner  on  a  non-tidal  or  non-navigable  stream.  These 
rights  and  natural  easements,  in  tidal  navigable  waters,  are  held 
subject  to  the  right  of  the  public  to  navigate  such  waters.  In 
other  words  the  riparian  proprietors  on  tidal  navigable  waters 
in  England  may  use,  occupy  or  appropriate  such  waters  in  su 
far  as  such  use,  occupation  or  appropriation  does  not  unreason- 
ably affect  riparian  proprietors  above  or  below  him,  or  un- 
reasonably affect  the  public  right  of  navigation.  This  has  been 
the  settled  law  of  England  since  the  judgment  rendered  in  the 
Fishmongers'  Case  in  1876. 


Wisconsin. 

The  English  law  with  reference  to  riparian  rights  as  laid 
down  in  Jthe  Fishmongers'  Case  has  been  embodied  in  the  law 
of  Wisconsin;     l)elai)laine  et  al.  v.   C.  &  N.  W.  Ry.  Co.,  42 
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Wis.  214  (1887).     The  court  after  dwelling  upon  the  law  of 

:  :iri«n  rights,  said : 

"This  whole  subject  is  so  forcibly  discussed  and  illus- 
tiated  in  the  opinions  of  the  law  lords  in  Lyon  v.  Fish- 
mongers' Co.,  1  App.  Cas.  662,  that  we  cannot  more 
ricarly  exjire^s  our  views  upon  it  than  by  quoting  some 
of  their  remarks.  One  question  considered  in  the  case  was 
wliether  a  riparian  proprietor  on  the  bank  of  a  tidal  navi- 
jrible  river  had  rights  or  natural  ea«:ements  similar  to  those 
wliich  belong  to  a  riparian  proprietor  on  the  bank  of  a 
riMtural  stream  above  the  flow  of  the  tidcj  and  whether 
such  proprietor,  whose  frontage  and  means  of  access  to  such 
titlal  river  is  cut  off  by  an  encroachment  from  adjoining 
land  into  the  stream,  siiffers  a  loss  or  abridgement  of  any 
[•rivite  riirht  belonging  to  him  as  a  riparian  proprietor,  or 
is  only  damnified  in  common  with  the  rest  of  the  public." 

Till-  court  then  quotes  with  approval  the  remarks  of  Lards 

'  lims,  Chelmsford  and  Selboume  as  found  on  pp.  672,  673, 

'"1  and  682  of  the  Case,  (supra  this  paper)   and  to  the  effect 

•*  the  rights  of  the  riparian  proprietor  on  a  navigable  stream, 

'♦.  subject  to  the  public  right  of  navigation,  the  same  as  those 

:  -^  ssed  by  such  a  proprietor  on  a  non-navigable  stream. 

Tlie  question  before  the  Court  in  the  Delaplaine  Case  was 

•  pertaining  to  the  riparian  right  of  access.     The  Court  by 

'   -J.  Cole,  said : 

**But  while  the  proprietor  only  takes  to  the  water  line, 
it  by  no  means  follows,  nor  are  we  willing  to  admit,  that 
lie  can  be  deprived  of  his  riparian  rights  without  compen- 
sation as   proprietor  of  the  adjoining  land,   and  as  con- 
runted  with  it,  he  has  the  exclusive  access  to  and  from  the 
waters  of  the  lake  at  that  particular  place ;  he  has  the  right 
to  build   piers  and  wharves  in  front  of  his  land  out  to 
navigable    waters,  not    interfering    with    the    public    use. 
These  are  private  rights  incident  to  the  ownership  of  the 
sbore,  which   he  possesses,   distinct  from  the  rest  of  the 
public.     All  the  facilities  whieh  the  location  of  his  land 
with  reference  to  the  lake  affords,  he  has  Ihe  right  to  enjoy 
for  the  purposes  of  gain  or  pleasure ;  and  they  oftentimes 
rive  property  thus  situated  its  chief  value.     It  is  evident 
from  the  nature  of  the  case,  that  these  rights  of  user  and 
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exclusion  are  connected  with  the  land  itself,  grow  out 
its  location,  and  cannot  be  materially  abridged  or  destroy^ 
without  inflicting  an  injury  upon  the  owner  which  tj 
law  should  redress.  It  seems  unnecessary  to  add  the  i 
mark,  that  these  riparian  rights  are  not  common  to  tl 
citizens  at  large,  but  exist  as  incidents  to  the  right  of  tl 
soil  adjacent  to  the  water.  In  other  words,  according  | 
the  uniform  doctrine  of  the  best  authorities,  the  foundatid 
of  riparian  rights,  Ex  vi  termini,  is  the  ownership  of  tl 
bank  or  shore.  In  such  ownership  they  have  their  origi 
They  may  and  do  exist  though  the  fee  in  tHe  bed  of 
river  or  lake  be  in  the  state.  If  the  proprietor  owns 
bed  of  the  stream  or  lake,  this  may  possibly  give  him  son 
additional  right;  but  his  riparian  rights,  strictly  speakini 
do  not  depend  on  that  fact.'' 

Another  Wisconsin  case.  Chapman  v.  0.  &  M.  River  R.  1 
Co.,  33  Wisconsin  629  (1873)  is  in  accordance  with  the  Fisl 
mongers'  case.  In  this  case  plaintiffs  owned  certain  city  lol 
fronting  on  a  navigable  stream  and  were  accustomed  to  ui 
their  river  front  in  hitching  logs,  putting  in  rafts  and  shippin 
himber.  Defendant  by  permission  of  the  legislature  built 
bridge  over  the  river  (Fox  at  Oshkosh)  and  the  bridge  an 
embankment  necessary  for  the  same  caused  an  interruption  o 
breakage  of  the  river  front  which  obstructed  plaintiflf's  acces 
The  Supreme  Court  held  the  obstruction  to  the  access  of  th 
river  ground  for  a  claim  for  compensation. 

The  court  by  Cole,  J.,  at  p.  636  held : 

**Fox  river  w^here  the  railway  bridge  is  built,  is  a  lun 
igable  stream,  and  the  bridge  was  created  under  chart'r 
which  authorized  the  structure.  And  it  said  that  th 
plaintiffs  had  no  property  in  the  river  front,  which  th 
legislature  could  not  destroy  without  making  conipt'H 
sation  therefor.  The  plaintiffs,  it  is  said,  own  the  iV 
in  the  soil  only  to  ordinanry  high  water  mark,  and  1  •' 
yond  the  line  they  had  no  private  property  in  the  wat«' 
of  the  river,  or  in  the  shore  between  high  and  low  wate 
mark,  which  entitled  them  to  recover  damages,  oven  i 
their  river  frontage  is  cut  oflP  or  destroyed.  There  ar" 
authorities   which  support   this   position.     Gould   v.  Th< 
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Hudson  Ry.,   6   N.  Y.  522;  Tomlin  v.  The  Dubuque,  B.  & 
M.  Ry.,  32  Iowa  106.    But  it  seems  to  us  that  the  doctrine 
of  those   eases  is  unsound.    We  prefer  the  rule  laid  down 
by  Mr.  Justice  McLean  in  Bowman's  Devises  v.  Walthen, 
Where    speaking  of  riparian  rights  on  navigable  streams 
he  says :      *  On  navigable  streams,  the  riparian  right,  we 
suppose,    cannot   extend  beyond  high  water  mark.     For 
certain  purposes,  such  as  the  erection  of  wharfs,  and  other 
structures,    for   the  convenience  of  commerce,  and  which 
do  not  obstruct  the  navigation  of  the  river,  it  may  be  ex- 
t*rcised  beyond  the  limit.    But  in  the  present  case  this  in- 
Huiry   is   not    important.     It  is  enough  to  know  that  the 
riparian  ri^ht  on  the  Ohio  river  extends  to  the  water,  and 
that    no    supervening  right  over  any  part   of  this   space 
can   bo    exercised   or  maintained  without  the  consent   of 
tho  proprietor.     He  has  the  right  of  fishing j  of  ferry,  and 
fvfry   other   r'f/hf    nhich   is  properly  appurtenant  to  the 
s/nl.     And  he  holds  crrry  one  of  tJiese  rights  hy  as  sacred  a 
f<nure  as  he  holds  the  land  from  ichich  they  emanate.    The 
state   cannot,  either  directly  or  indirectly,  divest  him  of 
any   one   of  those  rights,   except  by  a  constitutional   ex- 
ercise  of  the  power  to   appropriate  private   property  to 
public  purposes.     And  any  act  of  the  state,  short  of  such 
an  appropriation  which  attempts  to  transfer  any  of  these 
rights  to  another,  without  the  consent  of  the  proprietor, 
is  inoperative  and  void.''    2  McLean's  R.,  376-382. 

Followintr   are  other   Wisconsin   cases  recoi^nizing   riparian 
iThts  on   navigable  waters  similar  to  those    enjoyed    on  non-   - 
•ivitrable  waters: 

Janesville  v.  Carpenter,  77  Wis.  288.    Bill  to  enjoin  defend- 

•iit  from  erecting  a  building  in  or  continuing  piers  or  piles  in 

ii-  h<d   of   Reck   river  within  the  limits  of  his  property  line. 

Hliance  w{>  placed  uf)on  Ch.  423,  Laws  of  1887,  which  purports 

'  •  give   a   cause    of  action  for  putting  obstructions  in  Rock 

"^vf^r.     The  law   provided  that  it  shall  be  unlawful  and  pre- 

''MmptiveJy  injurious  to  pei-sons  and  property  to  drive  piles, 

^'^Jild  piers,   etc.,   in  such  river  within  Rock  county  and  pro- 

^''h  that  the  doing  of  any  such  act  may   be    enjoined    at    the 

'  if  of  any  taxpayer  without  proof  of  injury  or  danger. 
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The  court  held  the  law  unconstitutional  hecause,  amon^  nth 
things,  it  deprived  the  reparian  owner  of  his  property  with' 
due  process  of  law.    The  court  at  p.  300,  said : 

**That  Thomas  Lappin,  the  owner  in  fee  of  this  o^rourj 
has  the  right  to  use  and  enjoy  it  to  the  center  of  the  ri'. 
in  any  manner  not  injurious  to  others  and  subject  to  tl 
public  right  of  navigation,  has  been  too  often  decided  1 
.  this  Court  and  other  Courts  to  be  questioned.  As 
riparian  owner  of  the  land  adjacent  to  the  water,  he  ovi 
the  bed  of  the  river  usque  ad  filum  aquae,  subject  to  tl 
public  easement  if  it  be  navigable  in  fact,  and  with  dj 
regard  to  the  rights  of  other  riparian  proprietors.  Ti 
may  construct  docks,  landing  places,  piers  and  wharvc 
out  to  na^vigable  waters  if  the  river  is  navigable  in  fa 
and  if  not  so  navigable  he  may  construct  anythinsr 
pleases  to  the  thread  of  the  stream,  unless  it  injures  shtt 
other  riparian  proprietor  or  those  having  the  superi- 
right  to  use  the  water  for  hydraulic  purposes.  Jon^^s 
Pettibone,  2  "Wis.  308;  Arnold  v.  Elmore,  16  Wis.  r^r^ 
Yates  V.  Judd.  18  Wis.  118:  Walker  v.  Shepardson,  4  Wi 
486;  Wis.  R.  Imp.  Co.  v.  Lyons,' 30  Wis.  61;  Delaplni'. 
v.  C.  &  K  W.  Ry.  Co.,  42'Wis.  214 ;  Cohn  v.  Wausau  B.  Co 
47  Wis.  314;  Stevens  Point  Boom  Co.  v.  Reilly,  46  W" 
314:  Hazeltino  v.  Case,  46  Wis.  391.  Subject  to  these  r. 
strictions,  he  has  the  right  to  use  his  land  ander  'water  tl 
?amo  as  above  water.*  It  is  his  private  property  nn<i* 
the  protection  of  the  constitution,  and  it  cannot  he  tak«^' 
or  its  value  lessened  or  impaired,  even  for  public  ii< 
'without  compensation  or  due  process  of  law,'  and  ' 
cannot  be  taken  at  all  for  any  one's  private  use." 

See  C.  Bay  &  Miss.  Canal  Co.  v.  Kaukauna  W.  P.  V 
90  Wis.  at  399. 

Priowe  V.  Wis.  S.  L.  &  L.  Co.,  93  Wis.  at  546. 

:\rcCaTthy  v.  :\Iurphy,  119  Wis.  159. 


The  Fox  river  Flonr  and  Paper  Co.  v.  Keeley  &   others,  7 

Wisconsin  287,  293  fl887). 
Action  to  restrain  defendants  from  using  any  water,  par.-'' 
of  a  certain  water  power  on  the  Fox  river,  city  of  Appl*"ton, 
in  hostility  to  the  title  of  the  plaintiflF,  without  leasing  or  pur- 
chasing the  same  from  the  plaintiff. 

''This    case    involves    questions    relating    to    riparian 
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rights;  and  it  may  be  well,  at  the  outset,  to  refer  to  some 
elementary  doctrine  which  defines  or  states  what  there 
rights  ar«.  In  Head  v.  Amoseag  Mfg.  Co.,  113  IT.  S.  9-23, 
Mr.  Justice  Gray  says:  *The  right  to  the  use  of  running 
water  is  publici  jtiris,  and  common  to  all  the  proprietors 
of  the  bed  and  banks  of  the  stream  from  its  source  to  its 
outlet.  Each  has  a  right  to  the  reasonable  use  of  the 
water  as  it  flows  past  his  land,  not  i4jtSf/?ty?^i  with  a 
like  reasonable  use  by  those  above  •oM)«K)W'mfh.  One 
reasonable  use  of  the  water  is  the  use  of  the  power  in- 
herent in  the  fall  of  the  stream  and  the  force  of  the  current 
to  drive  mills.  That  power  can  not  be  used  without 
damming  up  the  water  and  thereby  causing  it  to  flow 
back.'  In  Bates  v.  Weymouth  Iron  Co.,  8  Cush.  548-552, 
Chief  Justic  Shaw  says:  'The  relative  rights  of  land- 
owners and  mill-owners  are  founded  on  the  established 
rule  of  the  common  law  that  every  proprietor  through 
whose  territory  a  current  of  water  flows  on  its  course 
towards  the  sea,  has  an  equal  right  to  the  use  of  it  for  all 
reasonable  and  beneficial  purposes,  including  the  power 
of  such  stream  for  driving  mills,  subject  to  a  like  reason- 
able and  beneficial  use  by  the  proprietors  above  him  and 
below  him  on  the  same  stream.  Consequently,  no  one  can 
deprive  another  of  his  equal  right  and  beneficial  use  by 
corrupting  the  stream,  by  wholly  diverting  it,  or  stopping 
it  from  the  proprietor  below  him,  or  raise  it  artificially 
so  as  to  cause  it  to  flow  back  on  the  land  of  the  proprietor 
above.'  Chancellor  Kent  says:  'Every  proprietor  of  lands 
on  the  banks  of  a  river  has  naturally  an  ocjual  ri^rht  to  the 
use  of  the  water  which  flows  in  the  stream  adjacent  to 
his  lands,  as  it  was  wont  to  run  (currero  solebat),  'without 
diminution  or  alteration.  No  proprietor  has  a  rijzht  to 
the  use  of  the  water  to  the  prejudice  of  other  proprietors 
above  or  below  him,  unless  he  has  a  prior  right  to  divert 
it,  or  a  title  to  some  exclusive  enjoyment.  He  has  no 
property  in  the  water  itself,  but  a  simple  usufruct  while 
it  passes  along.  Aqua  cnrrit  ef  rlfhet  currere  vt  currere 
aohhat,  is  the  language  of  the  law.  Though  he  may  use 
the  water  while  it  runs  over  his  land  as  an  incident  to 
the  land,  he  cannot  unreasonably  detain  it  or  give  it  an- 
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other  direction,  and  he  must  return  it  to  its  ordinary  chan- 
nel when  it  leaves  his  estate.    Without  the  consent  of  the 
adjoining  proprietors,   he   cannot   divert  or  diminish  the 
quantity  of  water  which  would  otherwise  descend  to  the 
proprietors  below,  not  throw   the  water  back   upon  the 
proprietors  above,  without  a  grant,  or  an  uninterrupted 
enjoyment  of  twenty  years,  which  is  evidence  of  it.'     2 
Kent's  Comm.  star  page  439.     The  authorities  might  be 
multiplied  indefinitely  which  define  the  right  in  substan- 
tially the  same  language,  but  it  is  unnecessary.     In  Law- 
son  V.  Mowry,  52  Wis.  219,  the  same  doctrine  is  recog- 
nized and  applied,  and  many  cases  cited  which  enforce  it. 
Applying  this  doctrine  to  the  case  before  us,  and  it  is 
plain  that  in  the  absence  of  any  grant,  or  of  a  title  ac- 
quired by  adverse  user,  the  defendants  as  riparian  pro- 
prietors only  have  the  right  to  the  natural  flow  of  the 
water  of  the  river  by  their  lot;  also,  as  incident  to  their 
ownership  of  the  lot.  they  have  the  right  to  utilize  any 
fall  in  the  stream  in  its  natural  state,  as  it  passes  by  their 
lot,  for  the  purpose  of  a  water  power.     This  is  the  full 
extent  of  their  rights  as  riparian  proprietors  owning  the 
lot  on  the  river  below  the  water  power.''  See  West  v.  The 
Pox  River  Paper  Co.,  82  Wis.  at  655  &  656  (1892). 

Green  Bay  &  ]MiRs.  Canal  Co.  v.  Kaukauna  W-P  Co.,  70  Wis. 

652  (1888). 

"It  is  further  claimed  on  behalf  of  the  defendants  that. 
l)y  locating  the  south,  end  of  the  dam  upon  lot  5.  buildin.ir 
an  embankment  thereon  and  on  lots  6  and  7,  and  appro- 
priating the  whole  water  power  created  by  the  dam.  the 
state  took  the  property  of  the  owners  of  these  lots,  and 
that  the  laws  of  the  state  made  no  adequate  provision  for 
compensating  them  therefor.  A  riparian  owner  upon  a 
navigable  stream  has  no  right,  without  legislative  con- 
sent, to  build  a  dam  across  such  stream  for  any  purpose. 
Wis.  R.  Imp.  Co.  V.  Lyons,  30  Wis.  61.  He  has  a  right, 
however,  to  pass  from  his  land  to  the  river,  and  from  the 
river  to  his  land,  and  to  utilize  the  waters  of  the  river 
upon  his  land  for  any  purpose  not  interfering  with  the 
navigation  (^f  the  stream  or  the  rights  of  other  riparian 
owners.     That  the  construction  of  the  Kaukauna  dam  and 
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improvement  by  ike  state,  and  its  appropriation  of  the 
water  power  thereby  created,  take  the  property  of  the 
owner  of  lot  5,  and  deprive  him  of  his  riparian  rights  just 
mentioned  (which  are  also  property),  does  not  seem  to 
admit  of  doubt  or  controversy.  Such  owner  has  never 
been  compensated  for  his  property  so  taken;  neither  has 
he  released  his  right  thereto.'' 

''The  rule  is  elementary  that,  unless  affected  by  license, 
grant,  prescription,  or  public  right  or  the  like,  every  pro- 
prietor of  land  on  the  bank  of  a  stream  of  water,  whether 
navigable  or  not,  has  the  right  to  the  use  of  the  water  as 
it  is  wont  to  run,  without  material  alteration  or  diminu- 
tion.'' Lawson  v.  Mowry,  52  Wis.  219;  quoted  with  ap- 
proval in  The  Kimberly  &  Clark  Co.  v.  Hewitt  &  others, 
79  Wis.  334  at  337. 

"The  doctrine  we  suppose  to  be  well  established,  that 
persons  who  are  bounded  by  the  center  or  thread  of  the 
stream,  own  the  land  under  the  stream,  to  their  bound- 
ary. If  the  stream  is  navigable  in  fact,  the  public  have 
the  right  to  use  it  for  the  purpose  of  navigation,  and  the 
right  of  the  owner  is  subject  to  the  public  easement.  But, 
with  this  exception,  the  right  of  the  owner  to  use  the  land 
as  he  pleases,  is  perfect."  Jones  v.  Pettibone,  2  Wis.  308 
at  321. 

**The  right  of  the  riparian  owner  to  have  the  water  of 
a  navigable  stream  flow  past  his  land  adjoining  the  same 
as  they  were  accustomed  to  flow,  is  as  perfect  against 
everybody  except  the  state,  or  some  person  or  corpora- 
tion standing  in  its  stead,  as  it  is  in  the  case  of  unnavigable 
streams;  ♦  •  •  ."  Black  Falls  Imp.  Co.  v.  La 
Crosse,  etc.,  Co.,  54  Wis.  659  at  691  (1884). 

Lawson  v.  Mowry,  52  Wis.  219  at  235  (1881). 

**Were  it  conceded  that  the  lots  extend  not  only  to  the 
center  of  the  river,  but  also  to  the  center  of  the  canal, 
and  that  Mowry  had  all  the  rights  in  the  canal  and  in  its 
waters  of  any  riparian  owner,  then  undoubtedly  he  would 
have  had  the  right  to  use  the  land  in  any  way  compatible 
27 
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with  the  use  of  the  canal  for  navigation,  provided  he  did 
not  abridge  corresponding  rights  of  other  riparian  own- 
ers. Walker  v.  Shepardson,  4  "Wis.  486;  Green  v.  Num- 
memacher,  36  Wis.  50;  Deloplaine  v.  Railway  Co.,  42  Wis. 
214;  Diedrich  v.  Railway  Co.,  42  Wis.  248." 

Kaukauna  Co.  v.  Green  Bay,  etc.,  Canal  Co.,  142  Wis.  254,  271 
(1891). 
**It  is  the  settled  law  of  Wisconsin,  announced  in  re- 
peated decisions  of  its  supreme  court,  that  the  ownership 
of  riparian  proprietors  extends  to  the  center  or  thread 
of  the  stream,  subject,  if  such  stream  be  navigable,  to  the 
right  of  the  public  to  its  use  as  a  public  highway  for  ves- 
sels. Jones  V.  Pettibone,  2  Wis.  308;  Walker  v.  Shep- 
ardson, 2  Wis.  384;  Norcross  v.  Griffiths,  65  Wis.  599.*' 

Text  writers,  too,  assert  that  the  rights  of  riparian  proprie- 
tors on  navigable  and  non-navigable  waters  are  similar,  dif- 
fering only  because  of  the  public  right  of  passage  if  the  waters 
be  navigable  in  fact. 

Parnham,  Waters  and  Water  Rights,  p.  278: 

'*In  all  states  where  the  common  law  has  not  been 
changed,  the  owners  of  land  abutting  on  bodies  of  water 
are  accorded  certain  rights  by  reason  of  their  adjacency 
which  are  different  than  those  belonging  to  the  public 
generally,  and  are  comprehended  within  the  general  term 
'riparian  rights.'  The  principle  upon  which  these  rights 
are  founded  is  equally  applicable  upon  all  bodies  of 
water,    whether    large     or    small,    tidal    or    non-tidal; 

•      •      •  M 

• 

(Sec.  1597,  Wis.  Revised  Statutes,  provides:  '*The  bound- 
aries of  lands  adjoining  waters  and  the  rights  of  the  state  and 
of  individuals  in  respect  to  all  such  lands  and  waters  shall  be 
determined  in  conformity  to  the  common  law  so  far  as  appli- 
cable.'') 

Gould  on  Waters,  p.  297 : 

**The  distinction  between  tide  waters  and  fresh,  or  be- 
tween public  and  private  waters,  is  not  necessarily  a  ma- 
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terial  consideration  in  determining  questions  relating  to 
riparian  rights,  since  riparian  rights  proper  depend  upon 
the  ownership  of  land  contiguous  to  the  water,  and  are  the 
same  whether  the  proprietor  of  such  land  owns  the  soil 
under  the  water  or  not." 

P.  300:    **  Riparian  rights  exist  on  the  banks  of  navi- 
gable waters  as  well  as  of  unnavigable  streams.** 

Summary. 

Biparian  rights  were  first  recognized  on  non-navigable  wa- 
ters. Such  waters  the  riparian  proprietor  may  use  as  he  sees 
fit  provided  in  so  doing  he  does  not  inflict  sensible  injury  upon 
the  riparian  proprietor  above  or  below  him.  These' rights  are 
property.  Later  it  was  held  that  these  rights  exist  as  well  on 
navigable  as  on  non-navigable  waters.  The  use  of  navigable 
waters  by  the  riparian  proprietor,  however,  is  subject  to  the 
public  right  of  passage,  and  other  public  rights  thereon.  These 
rights  of  the  public  are  paramount  to  but  do  not  extinguish  the 
private  rights  of  the  riparian  on  such  waters. 

Floatable  Streams, 

Several  states,  among  them  Wisconsin,  distinguish  between 
the  relative  rights  of  the  public  and  the  individual  and  on  mere 
floatable  streams  and  streams  which  are  capable  of  more  extended 
navigation.  These  states  hold  that  in  streams  which  are  merely 
floatable  the  rights  of  the  public  and  of  the  individual  must  be 
enjoyed  with  due  regard  to  the  preservation  of  the  other. 
Michigan. 

IVliddleton  v.  Plat  River  B.  Co.,  27  ftOch.  533 ; 

Thunder  Bay  Co.  v.  Speechly,  31  Mich.  336 ; 

White  River  Co.  v.  Nelson,  45  Mich.  578 ; 

Buchanan  v.  Grand  R.  L.  Co.,  48  Mich.  364; 

Woodin  V.  Wentwoilh,  57  Mich.  278. 
Minnesota, 

Kretzschmar  v.  Meehan,  74  Minn.  211. 
Oregon,  '    ' 

Hallack  v.  Suitor,  60  Pac.  (Ore.)  384. 
Wisconsin. 

The  A.  C.  Conn.  Co.  v.  The  Little  Suamico  Lbr.  Co.,  74 
Wis.  652  (1898).    The  Court  said: 

*'A  distinction  may  well  be  made  between  those  streams 
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which  are  capable  of  floating  logs  and  timber  only  at  cer- 
tain periods  and  then  for  a  few  days  in  time  of  freshet,  and 
streams  which  are  capable  of  more  extended  and  constant 
navigation.  It  seems  to  us  that  in  reason  and  conunon 
justice  a  distinction  should  be  made  in  view  of  riparian 
rights.  For  if  the  right  of  floatage  is  permanent,  so  that 
no  bridge  or  other  obstruction  can  be  placed  in  or  over  the 
stream  by  the  riparian  owner,  his  use  and  enjoyment  of  his 
property  are  unnecessarily  abridged  and  restricted. 

The  right  of  the  riparian  owner  and  of  the  public  are 
both  to  be  enjoyed  with  due  regard  to  the  existence  and 
preservation  of  the  other.  The  right  of  floatage  of  logs  is 
not  paramount  in  the  sense  that  the  using  of  the  water  by 
the  riparian  owner  for  machinery  is  unlawful  so  long  as 
he  does  not  materially  or  unnecessarily  interfere  with  the 
public  right;  but  he  may  use  the  stream  and  its  banks  for 
every  purpose  not  inconsistent  with  the  public  use.'' 

See  also  Charnley  v.  The  Shawano  W.  P.  &  R.  Imp.  Co. 
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'^.> 


IN  WHAT  WAY  DID  THE  ARID  STATES  IN  THE  PER- 
FECTION OF  THEIR  IRRIGATION  LAWS  EVADE  THE 
DOCRINE  OP  RIPARIAN  RIGHTS? 

General  Statement  of  Doctrine  op  Riparian  Rights. 

Every  proprietor  of  land  on  the  banks  of  a  natural  stream 
has  an  equal  right  to  have  the  water  of  the  stream  continue  to 
flow  in  its  natural  course  as  it  was  wont  to  run,  without  diminu- 
tion in  quantity  or  deterioration  in  quality,  except  so  far  as 
either  of  these  conditions  may  result  from  the  reasonable  use 
of  the  water  for  irrigation  or  other  lawful  purposes  by  upper 
proprietors.  He  may  himself  use  the  water  for  necessary  purposes 
in  a  reasonable  maimer,  having  due  regard  to  the  rights  and 
needs  of  other  proprietors,  provided  he  returns  to  its  natural 
channel,  before  it  leaves  his  estate,  all  the  waters  not  necessarily 
consumed  in  his  own  lawful  use.*     The  rights  of  the  riparian 


•Union  Mill  &  Min.  Co.  v.  Ferris,  2  Sawy.  176,  F.  Cas.  No.  14,371 
(1872) ;  Union  Mill  &  Min.  Co.  v.  Dangberg,  2  Sawy.  450,  Fed.  Cas.  14, 
370  (1872);  Ferres  v.  Knipe,  28  Cal.  340  (1865);  Lux  v.  Haggin,  69 
Cal.  255,  10  Pac.  674  (1886);  Stanford  v.  Felt,  71  Cal.  249,  16  Pac.  900 
(1886);  Hargrave  v.  Cook,  108  Cal.  72,  41  Pac.  18  (1887);  Gould  v. 
Eaton,  117  Cal.  539,  49  Pac.  577  (1897);  Elliott  v.  Fitchburg  R.  Co., 
10  Cush.  (Mass.)  191,  57  Am.  Dec.  85  (1852);  Vansickle  v.  Haines,  7 
Nev.  249  (1872);  llayden  v.  Long,  8  Ore.  244  (1880);  Coffman  v.  Rob- 
bins,  8  Ore.  278  (1880);  Rhodes  v.  Whitehead,  27  Tex.  304  (1863). 

The  fol'owing  passage  from  Chanceller  Kent  (3  Kent.  C^mm.  439) 
has  met  with  universal  approval  as  a  correct  statement  of  the  law: 

"Every  proprietor  of  lands  on  the  banks  of  a  river  has  naturally  an 
equal  right  to  the  use  of  the  water  which  flows  in  the  stream  adjacent 
to  his  lands,  as  it  was  wont  to  I'un  ('currere  solebat*),  without  diminu- 
tion or  alteration.  No  proprietor  has  a  right  to  use  the  water,  to  the 
prejudice  of  other  proprietors,  above  or  below  him,  unless  he  has  a 
prior  right  to  divert  it,  oi'  a  title  to  some  exclusive  enjoyment.  He  has 
no  property  in  the  v.ater  itself,  but  a  simple  lisufruct  while  it  passes 
along.  'Aqua  currit  et  debet  currere  ut  currere  solebat*  is  the  lan- 
guage of  the  law.  Though  he  may  use  the  water  while  it  runs  over  his 
land  as  an  incident  to  the  land,  he  cannot  unreasonably  detain  it,  or 
give  it  another  diriMtion,  and  he  must  return  it  to  its  ordinary  chan- 
nel when  it  leaves  his  estate.  Without  the  consent  of  the  adjoining 
pioprietors,  he  caMiict  divert  or  diminish  the  quantity  of  water  which 
would  otlierwise  descend  to  the  proprietors  below,  nor  throw  the  water 
back  upon  the  proprietors  above,  without  a  grant,  or  an  uninterrupted 
enjoyment  of  twenty  years,  which  is  evidence  of  it.    This  is  the  clear 
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owner  is  limited  to  a  simple  usufruct  in  the  water  as  it  passes 
along,  and  does  not  include  the  proprietorship  in  the  water 
itself.* 

Where  in  force. 

The  doctrine  of  riparian  rights  as  above  defined  prevails  in 
Great  Britain  and  in  all  of  the  states  and  territories  in  the 
United  States,  with  the  exception  of  seven  witliin  the  aria 
region.    Long  on  iriigation,  ISec.  10,  p.  21. 

Right  of  riparian  owner  at  common  Ijw  to  use  icalcr  of  natural 
stream  for  irrigation, 
A  riparian  proprietor  has  the  right  at  common  law  to  make 
a  reasonable  use  of  the  waters  of  a  iialuial  slream  for  irriga- 
tion puposes.  This  principle  is  well  esLablished  in  England 
and  the  United  States.! 


and  settled  doctrine  on  the  subject,  and  all  the  difficulty  that  arises 
consists  in  the  application.  The  owner  must  so  use  and  apply  the 
v^ater  as  to  work  no  material  injury  or  annoyance  to  his  neighbor  be- 
low him,  who  has  an  equal  right  to  the  suosequent  use  of  the  same 
water;  nor  can  he,  oy  aams  or  any  obstruction,  cause  the  water  in- 
juriously to  overflow  the  grounds  and  springs  of  his  neighbor  above 
nlm.  Streams  of  water  are  intended  for  tne  use  and  coiiilort  of  man; 
and  it  would  be  unreasonable,  and  contraiy  to  the  universal  sense  of 
mankind,  to  debar  every  riparian  pioprietor  from  the  application  of 
the  water  to  domestic,  agricultural,  and  manulacturing  purposes,  pro- 
vided the  use  of  it  be  made  under  the  limitations  which  have  been 
mentioned;  and  theie  will,  no  doubt,  inevitab'y  be,  in  the  exercise  of  a 
perfect  right  to  the  use  of  the  water,  some  evaporation  and  decrease  of 
it,  and  some  vaiiations  in  the  weight  and  velocity  of  the  current.  But 
•ce  minimis  ncn  cm  at  lex,'  and  a  right  of  action  by  the  proprietor  be- 
lo*-  would  not  nectssarily  flow  liom  such  consequences,  but  would  de- 
pend upon  the  nature  and  extent  of  the  complaint  or  injury,  and  the 
manner  of  using  the  water.  All  that  the  law  requires  of  the  party  by 
or  over  whose  land  a  stream  passes  is  that  he  should  use  the  water  in 
a  reasonable  manner,  and  so  as  not  to  destroy,  or  render  useless,  or 
materially  diminish  or  affect  the  application  or  the  water  by  the  pro- 
prietors above  or  below  on  the  stream." 

•Vemon  Irr.  Co.  v.  City  of  Los  Angeles,  l^'G  Cal.  237,  30  Pac.  762 
(1895);  ±iargravc  v.  Cook,  108  Cal.  72,  41  Pac.  18  (ISOr));  Gould  v. 
KsLion,  117  Cal.  539,  49  Pac.  577  (1807);  Khodt-s  v.  Whitehead,  27  Tex. 
304  (1863);  Rigney  v.  Tacoma  Light  and  Water  Co.,  9  Wash.  576,  38 
Pac.  147   (1894).     See  Rivciside  Water  Co.  v.  Cage,  89  Cal.  410,  26  Pac. 

8S9  (1891). 

t  England:  Embrcy  v.  Owen,  8  Exth.  33')  (IS.')!);  sve  also  Strutt  v. 
Bovingdon,  5  Esp.  C6  (1803);  Crc  cnsdale  v.  Ilalliday,  6  Bing.  379 
(1S30);  Hall  v.  Swift,  6  Scctt,  1G7  (1838) ;  Earl  of  ;r^aiulwi(h  v.  Gt.  Nor. 
Ry.  Co.,  10  Ch.  Div.  707  (1878);  Miner  v.  CJilii:oiir,  12  Moore,  P.  C.  131 
(1858). 

United  States:  Union  Mill  &  Min.  Co.  v.  Ferris,  2  Sawy.  (U.  S.) 
(1872);   Union  Mill  &  Min.  Co.  v.  Dang  )erg,  Id.  ■\:>{). 

Alabama:     Ulbricht  v.  Bufaula  Water  Co.,  80  Ala.  587   (1888). 
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The  use  must  be  reasonable. 

No  precise  rule  can  be  laid  down  as  to  what  constitutes  a 
reasonable  use  of  the  waters  of  a  natural  stream  for  irrigation 
purposes.  In  England,  it  seems  that  any  perceptible  diminu- 
tion of  the  water  of  the  stream  would  give  a  right  action  in  favor 
of  a  lower  proprietor.  Embrey  v.  Owen,  supra.  In  the  East- 
ern states,  the  general  trend  of  the  decisions  is  to  the  effect  that 
any  substantial  or  essential  diminution  of  the  stream  is  un- 
reasonable, and  not  permissible,  but  even  in  those  states  the  main 
inquiry  seems  to  be  whether  the  lower  proprietor  is  materially 
injured  or  not.  Gillett  v.  Jolinson,  30  Conn.  18o  (1861)  ;  Blan- 
chard  v.  Baker,  8  Greenl.  (Me.)  25;3  (1832)  ;  Eliot  v.  R.  R.  Co., 
10  Cush.  (Mass.)  191  (1852) ;  Arnold  v.  Foot,  12  Wend.  330 
(1834).  The  upper  riparian  owner  has  no  right  to  exhaust  the 
entire  flow  of  the  stream.    Id. 

Irrigation  and  the  doctrine  of  riparian  rights  in  the  arid  and 
subhumid  states  and  territories. 
Radically  different  climatic  conditions  necessitating  more  ex- 
tensive  system  of  irrigation  in  the  arid  and  subhumid  states 
and  territories  of  the  United  States,  has  resulted  in  some  ot 
such  states  and  territories  in  a  modification  and  in  others  in  an 
abrogation  of  the  common  law  doctrine  or  riparian  rights. 

States  and  territories  embraced  in  the  arid  and  subhumid  regions. 
The  arid  region,  or  region  in  which  irrigation  is  absolutely 
essential  to  successful  cultivation  of  the  soil,  embraces,  either 
wholly  or  in  part,  the  following  states  and  territories,  namely: 
x\rizona,  California,  Colorado,  Idaho,  Montana,  Nevada,  New 
Mexico,  Oregon,  Utah,  Washington  and  Wyoming.  In  the  sub- 
humid region,  or  region  in  which  the  rainfall  is  in  some  seasons 


Connecticut:     Gillet  v.  Johnson,  30  Conn.  180  (1861). 

Maine:  Blanchard  v.  Baker,  8  Greenl.  253  (1832);  Davis  v.  Getchell, 
50  Me.  602   (1862). 

Massachusetts:  Weston  v.  Olden.  8  Mass.  136  (1811);  Anthony  v. 
Laphara,  5  Pick.  175  (1827);  Elliott  v.  Fitchburg  R.  Ck).,  10  Cush.  191 
(1852). 

New  Jersey:     Farrell  v.  Richards,  30  N.  J.  Eq.  511   (1879). 

New  York:     See  Garwood  v.  N.  Y.  C.  &  R.  R.,  83  N.  Y.  400  (1881). 

Nevada:     Jones  v.  Adams,  19  Nev.  78  (1885). 

Oregon:  Hayden  v.  Long,  8  Ore.  244  (1880);  CJoffman  v.  Robbins,  8 
Ore.  278   (1880). 

Pennsylvania:  Randall  v.  Silverthorn,  4  Pa.  St.*,  173  (1846);  Miller 
'i  V.   Miner,  9   Pa.   St.  74    (1848);    Messinger's  Appeal,   109   Pa.  St  285 

(1885). 
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sufficient,  and  others  insufBcient  for  agricultural  purposes,  are 
embraced  parts  of  Kansas,  Nebraska,  North  and  South  Dakota 
an»l  Texas.  Census  report  of  agriculture  by  Irrigation,  1890, 
pp.  VII,  257. 

Two  systems  of  Irrigation  Laws  have  been  adopted  i7i  the  states 
enumerated. 
While  the  absolute  Decessity  for  irrigation  has  been  recognized 
ill  all  the  arid  and  some  of  the  subhumid  states,  two  different 
views  prevail  as  to  tlie  nature  and  extent  of  the  rights  of  the 
irrigation  growiug  out  of  this  necessity.  The  result  is  that  two 
f-ntirely  distinct  systems  of  irrigation  law  have  grown  up  side 
l>y  side,  based  upon  principles  fundamentally  different,  yet  over- 
lapping each  other  in  many  important  details.  The  older  sys- 
tem, has  prevailed  from  an  early  date  in  California,  and  which 
may  be  called  the  '* California  System,"  rests  upon  and  is  con- 
sistent with  the  doctrine  of  riparian  rights.  The  other  system, 
which  originated  in  California,  but  which  was  first  applied  to 
private  lands  in  Colorado,  and  is  therefore  known  as  the  "Color- 
ado Sj'^tem,"  is  based  upon  an  entirely  new  principle  in  the 
law  of  water  rights,  known  as  the  doctrine  of  **  appropria- 
tion" 

The  "California  System." 

The  California,  rule  as  to  the  use  of  waters  of  natural  streams 
for  irrigation,  is  tersely  laid  down  in  the  case  of  Harris  v. 
Harrison,  03  Cal.  676  (1892).  In  this  case  plaintiffs  alleged 
that  they  were  entitled  to  all  the  water  of  a  certain  stream  for 
I>urposes  of  irrigation,  and  defendants  denied  that  they  were 
'*ntitled  to  any  of  it.  The  court  found  that  plaintiffs  were 
entitled  to  a  portion  of  the  water  only,  and  that  to  make  the 
water  available  for  irrigation  it  was  necessary  that  a  full  flow 
of  the  stream  to  be  used  at  once.  It  was  held  further,  thtt  the 
trial  court  did  not  err  in  apportioning  by  its  degree  to  plaintiffs 
the  full  flow  of  water  during  one-half  of  each  week,  and  to  de- 
fendants the  flow  during  the  remaining  half  of  such  w^eek.  The 
•^■ourt  observed: 

''According  to  the  common-law  doctrine  of  riparian  own- 
ership, as  generally  declared  in  England  and  in  most  of  the 
American  states,  upon  the  facts  in  the  case  at  bar,  the  plain- 
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tiffs  would  be  entitled  to  have  the  waters  of  Harrison  caunon 
continue  flow  to  and  upon  thoir  land  as  they  were  naturally 
accustonird  to  ilow,  without  any  substantial  deterioration  in 
quality  or  diminution  in  quantity.  But  in  some  of  the 
western  and  southwestern  states  and  territories,  where  the 
year  is  divided  into  one  wet  and  one  dry  season,  and  irriga- 
tion is  necessary  to  successful  cultivation  of  the  soil,  the 
doctrine  of  riparian  ownership  has  by  judicial  decision  been 
modified,  or  rather  enlarged,  so  as  to  include  the  reason- 
able use  of  natural  water  for  irrigating  the  riparian  land, 
although  such  use  may  appreciably  diminish  the  flow  down 
to  the  lower  riparian  proprietor;  and  this  must  be  taken 
to  be  the  established  rule  of  California,  at  least  where  irri 
gation  is  tlius  necessary.  Lux  v.  Haggin,  69  Cal.  394,  10 
Pac.  Rep.  G74.  Of  course,  there  will  be  great  difficulty  in 
many  cases  to  determine  what  is  such  reasonable  use;  and 
'what  is  such  reasonable  use  is  a  question  of  fact,  and  de- 
pends upon  the  circumstances  appearing  ineach  particular 
case. '  Lux  v.  Haggin,  supra.  The  larger  number  of  ripar- 
ian proprietors  w^hose  rights  are  involved,  the  greater  the 
difficulty  of  adjustment.  In  such  case,  the  length  of  the 
stream,  the  volume  of  water  in  it,  the  extent  of  each  owner- 
ship along  the  banks,  the  character  of  the  soil  owned  by 
each  contestant,  the  area  sought  to  be  irrigated  by  each- 
all  these  and  many  other  considerations  must  enter  into 
the  solutic^n  of  the  problem;  but  one  principle  is  surely  es- 
tablish, namely,  that  no  proprietor  can  absorb  all  the 
water  of  the  stream,  so  as  to  allow  none  to  flow  down  to 
his  neighbor.  In  the  case  at  bar  only  the  rights  of  two 
riparian  proprietor^  are  to  be  considered.  None  other  in- 
volved. And  the  amount  of  water  in  the  stream  is  so  small 
that  it  is  apparent  that  defendants  could  not  use  it 
for  any  useful  irrigation  without  practicaly  absorbing  it 
all,  and  leaving  none  to  flow  down  to  plaintiff's  land.  There 
w\ns  sufficient  evidence  to  w^arrant  the  finding  of  the  court 
that  in  order  to  irrigate,  Mt  is  necessary  that  the  full  flow 
of  the  stream  be  used  at  once.'  But  defendants,  as  well 
as  plaintiffs,  were  entitled  to  reasonable  use  of  the  water 
for  irrigation ;  and  the  rights  of  either  could  be  declared 
or  preserved  by  an  atempted  division  of  the  flow  of  the 
water  without  reference  to  time.    The  only  way,  therefore, 
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Pi'OF.crve  tlicse  rights,  and  to  render  them  beneficial,  was 

^    ^loerco  to  the  parties  the  use  of  tlie  full  flow  of  the 

^^iUu  during  alternate  periods  of  time]  and  we  do  not  see 

^^'*^y  the  court  could  not  decree  a  divisitoo^keOfeWfiW, 

ater  according  to  that  method,  when  there  was  no  othei 

^^liod  hy  which  it  could  be  done.  ^  And  that  the  division 

^  just  oue,  and  not  erroneously  determined  upon,  seems 

^ioar.    The  evidence  showed  that  the  arable  and  irrigable 

^Das  of  each  party  was  about  equal  in  area;  and  there  was 

^o  contention  that  the  division  was  not  equitable,  provided 

that  all  other  facts  were  correctly  found  by  the  courts."  See 

also  Lux  V.  ITaggin,  supra. 

l^'^  Oregon  where  waters  flow  in  a  well  defined  channel 
nrough  tlie  lands  of  several  })ersons,  each  riparian  owner  has 
^he  right  to  have  it  continue  to  flow  in  its  natural  course 
^nthout  diminution,  except  so  far  as  it  may  he  legally  used  iy 
^^hers,  tchile  passing  through  their  respective  premises  for  irri- 
9<ition  and  other  purposes.  Coffman  v.  Robbins,  8  Ore.  278 
^1880). 

The  two  preceding  cases  establish  that  the  general  doctrine 
^  to  the  right  of  the  riparian  proprietor  to  use  the  water  of  a  na- 
tural stream  for  irrigation  is  the  same  in  the  states  which  follow 
the  *  California  System"  as  at  common  law  and  in  the  moister 
J'e^'ions,  except  that  a  somewhat  more  liberal  policy  as  to  the 
permissible  extent  of  such  use — as  to  what  is  a  reasonable  use 
—has  been  adopted  in  view  of  the  greater  need  for  irrigation 
in  such  states.  As  was  previously  stated  the  system  of  irriga- 
tion laws  developed  by  California,  Montana,  Oregon  and  Wash- 
ington, the  states  following  the  *' California  System,"  is  not  in- 
f'onsistent  with  the  common  law  doctrine  of  riparian  rights.  In 
those  states  the  doctrine  of  riparian  rights  btill  prevails.*  (As 
to  the  doctrine  of  prior  appropriation  in  the  above  states  and 
the  extent  to  which  riparian  rights  are  thereby  affected,  see 
post,  p.  8). 

•California:  Conger  v.  Weaver,  6  Calif.  548  (1856);  Lux  v.  Haggln, 
69  Calif.  255  (1866). 

Montana:     Smith  v.  DennifT,  24  Mont.  20   (1900). 

Oregon:  Simmons  v.  Winters,  21  Ore.  35  (1891);  Kaler  v.  Campell, 
13  Ore.  596  (1886) ;  Hayden  v.  Long,  8  Ore.  244  (1880) ;  Coffman  v.  Rob- 
bins.  Id.  278. 

Washington:  Isaacs  v.  Barber,  10  Wash.  124  (1894) ;  Bemton  v.  John- 
cox,  17  Wash.  277  (1897). 
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The  *' Colorado  System. 


>> 


The  Colorado  system  of  irrigation  is  based  upon  the  doctrine 
of  prior  appropriation.  This  doctrine  prevails  in  Arizona,  Col- 
orado, Idaho,  Nevada,  New  IMexico,  Utah  and  Wyoming.  The 
doctrine,  limited  in  its  application,  prevails  in  all  the  other 
arid  and  in  the  subhumid  states  and  territories.     See  Post,  p.  8. 

Gen-eral  statement  of  the  doctrine  of  prior  appropriations. 

In  reference  fo  the  right  to  flowing  water  prior  appropriation 
means  the  right  which  the  first  or  original  appropriatior  there- 
of has  as  against  the  riparian  proprietor  and  all  others.  Drake 
V.  Earhart,  2  Idaho  750  (1890). 

''According  to  the  doctrine  of  the  appropriation  a  right  to 
the  use  of  the  water  of  natural  streams,  not  already  appropria- 
ted by  others,  may  be  acquired  by  simple  apropriation,  irre- 
spective of  the  ownership  of  the  lands  through  which  the  stream 
may  flow,  or  any  other  consideration." 
Long  dn  Irrigation,  Sec.  22,  p.  23. 

*'The  doctrine  of  ''prior  appropriation"  confers  upon  a  ripar- 
ian proprietor,  or  one  having  title  to  a  water  right  by  grant 
from  him,  tlie  right  to  a  use  of  the  waters  of  a  stream  which 
would  be  unreasonable  at  the  common  law,  and  to  this  extent 
the  doctrine  of  prior  apropriation  may  be  said  to  have  abro- 
gated the  common  law  rule.''  Smith  v.  Denniff,  242  Mone.  20, 
23  (1900).  ''^ 

Tn  what  states  and  territories  in  force. 

In  most  of  the  arid  and  subhumid  states  it  is. provided  by 
constitution  or  statute  or  both,  that  the  unappropriated  water 
of  natural  streams  shall  be  subject  to  apropriation  for  irriga- 
tion and  other  useful  purposes.* 


♦Arizona:     Rev.  St.,  18S7,  sees.  3201,  3205,  3215;   Act  Apr.  13,  Acts 
1893,  p.  119. 

California:     Civil  Code,  sees.  1410-1422. 
Colorado:     Con.  Art.  16,  sec.  6. 
Idaho:     Con.  Art.  15,  sec.  3. 
Kansas:     Gen.  Stats.  1899,  sec.  3519. 
Montana:     Civil  Code  1895,  sees.  1880-1885. 
Nebraska:     Comp.  Stats.  1899,  sec.  5486. 
Nevada:     Comp.  Laws  1900,  sees.  354-359. 
New  Mexico:     Comp.  Laws  1897,  sees.  1-63. 
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The  doclrUie  of  appropriation  in  the  states  following  the  *' Cali- 
fornia System,' ' 

While  the  doctrine  of  appropriation  prevails  in  all  of  the 
arid  states,  the  extent  to  which  it  is  carried  is  not  everywhere 
the  same.  The  doctrine  is  wholly  contrary  to  and  inconsistent 
with  the  common  law  doctrine  of  riparian  rights,  and  hence,  in 
these  states  in  which  the  latter  doctrinie  prevails,  the  doctrine 
<»f  appropriation  applies  only  where  the  common  law  doctrine  is 
inapplicable — that  is,  to  streams  in  which  no  riparian  rights 
have  attached.  It  is  accordingly  held  in  those  states  that  doc- 
trine of  appropriation  applies  to,  and  only  to,  the  water  on  the 
public  lands,  belonging  either  to  the  statef  or  to  the  United 
states,  and  the  right  to  water  for  irrigation  cannot  be  ac- 
♦liiired  by  prior  apropriation,  where  the  land  has  been  reduced 
to  private  ownership.^  The  right  of  appropriation  cannot  be 
exercised  in  these  states  against  a  riparian  proprietor.  § 
The  doctrine  of  riparian  rights  prevails  in  the  subhumid  states. 

In  the  subhumid  states  the  doctrine  of  prior  appropriation 
has  not  supplanted  the  doctrine  of  riparian  rights.^ 


North  Dakota:     Laws  1899,  sees.  1-10.  . 

Oregon:  App.  for  pub.  use  and  upon  compensation.  Hill's  Ann.  Laws 
1J!;92,  sees.  1,  2  and  8. 

Texas:     Sayles  Civ.  St.  Arts.  3117-3119,  3122. 

rtah:     Rev.  St.  1898,  sees.  1261-1284. 

Washington:     Code  1897,  sec.   4091-99. 

Wyoming:     C6n.  Art.  8,  sec.  3. 

tLux  V.  Haggin,  69  Calif.  255  (1896). 

tin  California,  ihe' statutes  authorizing  the  appropriation  of  water 
♦  xpressly  provides  that  the  rights  of  riparian  owners  shall  not  be  af- 
flicted by  its  provisions.    Civ.  Code  Calif,  sec.  1422. 

In  Texas,  the  statute  provides  that  the  unappropriated  waters  of 
rivers  and  natural  streams  witliin  the  aild  portions  of  the  state,  may 
be  appropriated;  provided,  however,  that  the  water  may  not  be  di- 
verted so  as  to  deprive  riparian  proprietors  of  the  use  of  the  water  for 
domestic  purposes.    Supp.  Sayles  Civ.  St.  Art.  3000a,  sees.  1  and  2. 

$  California:     Lux  v.  Haggin,   69  Calif.   25,    (1896);    Santa  Cruz  v. 
Enright,  95  Calif.  105   (1892) ;   Irr.  Co.  v.  Los  Angeles,  106  CaUf.  237 
(1895);  Hargrave  v.  Cock,  108  Calif.  72  (1895). 

Montana:     Smith  v.  Denniff,  24  Mont.  20   (1900). 

Oregon:  Kaler  v.  Campbell,  13  Ore.  596  (1886);  Simmons  v.  Win- 
ters, 21  Ore.  35  (1891). 

Washington:     Thorpe  v.  Ditch  Co.,  1  Wash.  566   (1890);   Geddis  v. 
Parish,  1  Wash.  587  (1890);  Benton  v.  Johncox,  17  Wash.  277  (1897); 
Offield  V.  Ish,  57  Pac.  809  (1899). 

1  Kansas:     City  of  Emporia  v.  Seden,  25  Kan.  588  (1881). 

Nebraska:     Clark  v.  Cambridge,  etc.  Co.,  45  Neb.  798  (1895). 

North  Dakota:     Bigelow  v.  Draper,  6  N.  D.  152   (1896). 

Texas:     McGhee  v.  Hudson,  25  Tox.  591   (1800);  Barrett  v.  Metcalf, 
12  Tc*x.  av.  App.  247  (1896). 
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The  doctrine  of  prior  appropriation  iti  the  states  and  territories 
following  the  Colorado  JSystem. 
In  Arizona,  Colorado,  Idaho,  Nevada,  New  Mexico,  Utali  ajid 
Wyoming,  the  states  and  territories  following  the  **  Colorado  Sys- 
tem," the  doctrine  of  riparian  rights  is  not  recognized.*  Hence 
in  those  states  and  territories  there  is  no  restriction  upoii  tlie 
exercise  of  the  right  of  appropriation,  so  far  as  the  character 
of  the  land  to  be  irrigated  (riparian  or  remote),  or  from  whicli 
the  water  is  to  be  taken  is  concerned;  but  the  right  extends  to 
the  una})proprialed  water  of  all  streams  within  the  state, 
whether  the  land  by  or  through  which  they  flow  be  private  or  a 
part  of  the  public  domain.  Coffin  v.  L.  H.  Ditch  Co.,  6  Colo.  443 
(1882);  Hammond  v.  Rose,  31  Colo.  524  (1888);  Mahoney  v. 
Neisanger  (Idaho)  r>9  Pae.  561  (1899). 

Constiluiionalily  or  statutory  a7id  coyistitiitional  provision  atir- 
thorizing  apropriation. 
The  piecise  point  upon  which  the  constitutionality  of  such  pro- 
visions would  most  naturally  be  assailed  is  that,  in  abrogating 
the  common  law  lule  doctrine  of  riparian  rights,  they  may  au- 
thorize the  taking  or  damaging  of  private  property  for  other 
than  a  private  or  a  public  use  and  without  compensation. 

xit  common  law  riparian  rights  are  property. 

At  the  common  law  the  right  of  a  riparian  proprietor  to  the 
iiow  of  the  wat'jr  of  a  natural  streani  is  property,  which  when 
vested,  can  be  destroyed  or  impaired  only  in  the  interest  of  the 
general  public,  for  a  public  use — upon  just  compensation  and  in 
accordance  with  established  law.f 


♦Arizona:     Cloiigh  v.  Wing,  17  Pac.  453   (1888);   Oury  v.  Goodwin^ 
26  Pac.  376  (1891);  Austin  v.  Chandler,  42  Pac.  483   (1895). 

Ck)lorado:     Oppcnland(>r  v.  Left  Hand  Ditch  Co.,  18  Colo.  142  (1892). 

Idaho:     Dralve  v.  Earliart,  2  Idaho  716  (1890). 

Nevada:     Reno  Smelting  Works  v.  Stevenson,  20  Nev.  259   (1889). 

New  Mexico:  Trambley  v.  Luterman,  6  N.  M.  15  (1891).  See  Mill- 
heiser  v.  Long,  61  Pac.  Ill  (1900). 

Utah:     Stowell  v.  Johnson,  7  Utah  215   (1891). 

Wyoming:  Moyer  v.  Proston,  44  Pac.  845  (1896);  Farm  Investment 
Co.  V.  Carpenter,  61   Par.  258   (1900). 

t  See  Commit  tie  brief— The  Doctrine  of  Riparian  Rights.  Clark  v. 
Cambridge  &  A.  Imp.  Co.,  45  Neb.  798  (1895);  64  N.  W.  239;  Bigelow  v. 
Draper,  6  No.  Dak.  17)2  (1S96);  Lux  v.  Haggin,  69  Calif.  285  (1886). 

Riparian  rights  exist  on  navigable  as  well  as  on  non  navigable 
streams.     S(  e  brief  above  cited. 

It  is  not  dc<Mn((l  iic((^ss:iry  liere  to  dwell  upon  the  extent  to  which 
this  right  or  propcily  is  (lualiticd  ]>y  the  rights  of  other  riparian  pro- 
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(A)  Statutory  Provisions. 

A  state  legislature  has  no  power  by  a  general  law  authoriz- 
ing the  appropriation  of  w^ater  by  private  persons  to  deprive 
a  ripadan  proprietor  of  his  vested  rights.f  And  it  has  been  held 
in  Nebraska  that  the  act  of  that  state  of  1889,  as  amended  in 
1803,  providing  for  the  acquisition  of  a  right  to  the  use  of 
running  water  by  appropriation,  wdth  a  proviso  that,  in  all 
streams  not  more  than  twenty  feet  in  width,  the  rights  of  the 
riparian  proprietor  should  not  be  affected  by  the  act,  is  un- 
constitutional. The  court  proceeded  upon  the  ground  that 
rii)ariau  rights  had  become  vested  in  all  of  the  streams  of  the 
state  prior  to  the  passage  of  the  act,  which  was  therefore  an  in- 
vasion of  private  rights,  within  the  prohibition  of  the  consti- 
tution4 

(B)  Constitutional.  Provisions. 

Nor  can  such  rights  be  divested  by  constitutional  provisions. 
The  North  Dakota  Constitution  provides  that  **A]1  flowing 
streams  and  natural  w^ater  courses  shall  forever  remaia  tlie 
property  of  the  state  for  mining,  irrigation  and  manufaoturiug 
purposes.*'  Sec.  210.  This  provision  was  construed  by  the 
court  in  Bigelow  v.  Draper,  6  N.  D.  152  (18f)G).  The  court  at 
p.  163,  said: 

**  These  doctrines  of  the  common  law  were  in  force  in 
the  Territory  of  Dakota  at  the  time  of  the  adoption  of  the 
constitution  of  this  states.  By  virtue  of  them,  the  riparian 
owners  in  the  territory  were  vested  with  the  specified  prop- 
erty rights  in  the  bed  of  all  natura'  water  cour.so  .  and  in  the 
water  itself.  Such  riglits  were  under  the  protection  of  the 
fourteenth  amendment  of  the  federal  constitution,  which 
protects  property  against  all  state  action  that  does  not  con- 
stitute due  process  of  law.     It  follows  that  sec.  210  of  the 


prietors  in  the  flow  of  water  In  navigable  and  non-navic:al)lo  streams, 
and  by  the  rights  of  the  public  if  such  property  or  right  bo  on  a  navig- 
2il>le  streani, 

t  Lux  V.  Haggln,  69  Calif.  2'^t,  (ISSG) :  Barrett  v.  Motcalf,  12  Tex.  Civ. 
App.  247  (189G);  Watuppa  Reservoir  Co.  v.  Fall  River,  i:)4  Mass.  305 
(1891). 

t  Clark  V.  Cambridge  &  A.  Irr.  &  Imp.  Co.,  Ao  Neb.  798   (1S95),  64 

N.  W.  239. 
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state  constitution  would  itself  be  unconstitutional  so  far 
as  it  attempted  t©  destroy  those  vested  rights  of  property, 
if  it  should  by  construction  be  given  a  scope  sufficiently 
wide  to  embraoe  such  matters.  For  this  reason,  we  feel 
constrained  to  hold  despite  its  broad  language,  that  sec. 
210  WHS  not  framed  to  divest  the  rights  of  riparian  owners 
in  the  water  and  bed  of  all  natural  water  courses  in  the 
state. ' '  The  stream  in  question  was  non-navigable.  See  also 
Mill  &  El.  Co.  V.  Irr.  Co.,  26  Colo.  47  (1899  ; 

Armstrong  v.  Larimer  Ditch  Co.,  1  Colo.  App.  49  (1891). 

No  objeciio'iis  lo  statutes  or  constitutional  provisions  authorize 
ing  appropriations  where  no  riparian  rights  have  vested. 

But  these  objections  to  the  statutes  and  constitunonal  pro- 
visions authorizing  appropriation  cannot  prevail  where  no  ripar- 
ian rights  have  vested.  As  previously  stated  the  states  and 
territories  following  the  'Colorado  System,"  even  though  all  have 
adopted  the  common  law  in  so  far  as  applicable  to  their  society 
and  conditions,  do  not  recognize  the  doctrine  of  riparian  rights. 
These  states  and  territories  hold  that  the  common  law  relative  to 
the  rights  of  riparian  owners  never  was  in  force  within  theii 
boimdaries,  and,  proceeding  accordingly,  have  either  by  con- 
stitutional or  statutory  provision,  or  by  judical  construction, 
repudiated  the  common  law  doctrine  and  substituted  in  lieu 
thereof  the  doctrine  of  appropriation. 

Folowing  are  the  statutory  or  constitutional  provisions  and  the 
court  decisions  in  the  different  *' Colorado  System'*  states  and 
territories  adopting  the  doctrine  of  prior  appropriation  instead 
of  the  common  law  doctrine  of  riparian  rights. 

Arizona. 

Common  law  abolished. 

Rev.  St.  1887,  sec.  3198.  **The  common  law  doctrine  of  ripar- 
ian water  rights  shall  not  obtain  or  be  of  any  force  in  this  ter- 
ritoiy." 

Streams  public  property. 

Sec.  3198.  '*A11  rivers,  creeks  and  streams  of  running  water 
in  the  territory  of  Arizona  arc  hereby  declared  public,  and  ap- 
plicabh'  lo  tlio  ])ur{)0ses  of  irrigation  and  mining,  as  herein- 
after i)rovided." 
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Sec.  2863.  ''AH  streams,  lakes  and  ponds  of  water  capable  of 
ieiug  used  tor  the  purposes  of  navigation  or  irrigation  are 
hereby  declared  to  be  public  pioperty;  and  no  individuals  or 
L'urporation  siiall  have  the  right  to  apropriate  tliem  exclusively 
to  their  own  private  use,  except  luider  equitable  regulations  and 
restrictions  an  the  legislature  sliall  provide  for  that  purpose, 
'liill  of  Rights  sec.  22).'' 

•  •*  4»  *  ^2^Q  common  law  has  no  application  whatever  to 
the  use  of  water  with  us.  Not  even  the  common  law  doctrine 
of  ripaiian  right  is  acknowledged  by  us,  but  it  is  expressly  repu- 
diated by  section  31^8'  Kev.  St.  So  the  common  law  can  furnish 
no  aid  in  the  adjustment  of  water  rights  in  this  territory." 
Austin  v.  Chandler  (Ariz.),  412  Tac.  483   (1895). 

In  Clough  v.  AVing  (Ariz.)  17  Pac.  453  (1888),  the  court 
holds  that  riparian  rights  have  never  been  recognized  in  Ari- 
zona. 

**The  legislature  of  Arizona  at  its  liist  session  in  1864:, 
enacted  that  (C.  L.  3240).  *A11  rivers,  creeks,  and  streams 
of  running  water  are  heieby  declared  public  and  applicable 
to  the  purposes  of  irrigaticm  and  mining;  (3242)  all  the  in- 
habitants who  own  or  jxihscss  arable  and  irrigable  lands 
shall  have  the  right  to  construct  public  or  private  acequias 
(canals)  and  obtain  the  necessary  water  for  the  same  from 
any  convenient  river,  eieek  or  stream  or  running  water; 
(3243)  and  prohibits  the  obstruction  of  such  canals,  as 
the  right  to  irrigate  the  fieUls  shall  be  preferable  to  all 
others/  Up  to  about  a  third  of  a  eentiuy  iv^o,  and  but  re- 
cently before  this  enactment,  the  territory  of  Arizona  had 
been  subject  to  the  laws  and  customs  of  ilexico,  and  the 
common  law  had  been  unknown ;  and  that  law  has  never 
been,  and  is  not  now,  suited  to  conditions  that  exist  here, 
so  far  as  the  same  applies  to  the  use  of  water/' 

Colorado, 

Water  pul)lic  property. 

Cm.  Art.  16,  Sec.  5.  ''Tlu»  water  of  every  stream  not  here- 
to fore  appropriated,  within  the  state  of  Colorado,  is  hereby  de- 
<leflarcd  to  bo  the  property  of  the  ])ul)lie,  and  the  same  is  dedi- 
'•at(Hl  to  the  use  of  the  i)ubli(i  of  the  stale,  subject  to  appro- 
priation as  hereinafter  provided.'* 

28 
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In  Oppenlander  v.  Left  Hand  Ditch  Co.,  18  Colo.  142  (1892), 
the  court  after  discussing  tlie  differences  between  water  rights  at 
common  law  and  under  the  state  constitutional  provision, 
said : 

*'Thus  it  appears  that  the  constitution  has,  to  a  large 
extent,  oLliterated  the  common  law  doctrine  of  riparian 
rights  and  substituted  in  lieu  thereof  the  doctrine  of  appro- 
priation." 

The  same  court  in  Coffin  v.  Left  Hand  Ditch  Co.,  6  Colo.  443 
(1882),  holds  that  the  doctrine  of  appropriation  was  adopted  in 
that  state  and  territory,  prior  to  tlie  vesting  of  ripraian  rights, 
and  that  the  doctrine  of  riparian  rights  is  inapplicable  to  that 
state.     Tlie  court  in  tlie  course  of  its  opinion,  stated: 

''It  is  contended  by  coiuisel  for  ai>pellants  that  the  com 
mon  law  principles  of  riparian  proprietorship  prevailed  in 
Colorado  until  1876,  and  that  the  doctrine  of  priority  oc 
inglit  to  water  by  priority  of  appropriation  thereof  was 
lirst  recognized  and  adopted  in  the  constitution.  J3ut  we 
think  that  the  latter  doctrine  has  existed  from  the  dat^  of 
the  earliest  appiopriations  of  water  within  the  boundaries 
of  the  state.  '^  ^  ^  \\q  conclude,  then,  that  the  common 
law  doctrine  giving  the  rii)arian  owner  a  right  to  the  flow 
of  water  in  its  natural  channel  upon  and  over  his  lands, 
even  though  he  niaki'S  no  lenclicial  use  tliereof,  is  inappli- 
cable to  Colorado.'' 

Idaho.  '     ; 

Con.  Art.  15  Sc.".  1.  mnkes  the  use  of  water  for  sale,  etc.,  a 
public  use  and  iiubjcL't  to  legislative  rc;i;ulation.  Sec.  3  pro- 
vides for  the  riglit  to  :ij)pr{^priate  water.  No  statute  or  coa- 
stitutional  provision  oxprrssly  refois  to  the  doctrine  of  riparian 
riglits  or  makes  streams  or  water  public  poperty. 

The  court  in  Drake  v.  K;irjiart,  2  Idaho  750  (1890),  with  refer- 
ence to  the  docu'inc  of  riparian  riijilits,  says: 

''Tlic  importanl  ({ii(»:«tirn,  fcr  the  settlement  of  which 
this  ai)pcal  was  chicily  bmuulit,  is  what,  if  any,  rights  the  ap- 
])el]ant  hs  to  j:ny  of  lliat  water  as  a  riparian  proprietor. 
Ilis  elaim  is  not  lia^-cd  n[){'n  piior  or  any  appropriation 
under  our  territorial  laws,  but  iipen  the  fact  that  the 
stream   in   (]iieMi<']i   ilnws   by    its   natural   channel    through 
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Ms  land;  hence,  that  he  is  entitled  to  the  use  thereof  al- 
lowed by  the  common  law.  «  *  *  While  there  are  ques- 
tions growing  out  of  the  water  laws  and  rights  not  fully 
adjuciated,  this  phantom  of  riparian  rights,  based  upon 
facts  like  those  in  this  case,  has  b(^  ilQ^  ^^l^^^'^T^'^)^*  ^^' 
versely  to  such  claim,  and  in  favor  of  the  prior  approf)ria- 
tion,  that  the  maxim,  'First  in  time,  first  in  ngni,'  should 
be  considered  the  settled  law  here.  AVhether  or  not  it  is  a 
benelicient  rule  it  is  the  lineal  descendant  of  the  law  of  nee 
essity.  AVhen,  from  among  the  most  energetic  and  enter- 
prising classes  or  the  east,  that  enormous  tide  of  emigra- 
tion poured  iAto  the  west,  this  was  found  on  arid  land, 
which  could  be  utilized  as  an  agricultural  country,  or  made 
valuable  for  its  gold,  only  by  the  use  of  its  streams  of  water. 
The  new  inhabitants  were  without  law,  but  they  quickly 
recognized  that  jeach  man  sliculd  not  be  a  law  unto  him- 
self. Accustomed,  as  they  had  been,  to  ohedience  to  the 
laws  they  had  helped  make,  as  the  settlements  increased  to 
such  numbers  as  justitied  organization,  they  established  their 
local  customs  and  rules  for  their  government  in  the  use  of 
water  and  land.  They  found  a  new  condition  of  things. 
The  use  of  water  to  which  they  had  been  accustomed,  and 
the  laws  concerning  it  had  no  application  here.  The  de- 
mand for  water  they  found  greater  than  the  suppZy,  as  is  the 
unfortunate  fact  still  all  over  this  arid  region.  Instead  of 
attempting  to  divide  it  among  all,  thus  making  it  unprofit- 
able to  any,  or  instead  of  applying  the  common-law  rii^arian 
doctrine,  to  which  they  had  been  accustomed,  they  disre- 
gaixied  the  traditions  of  the  past,  and  cstablislicd  as  the 
rule  suitable  to  their  situation  that  of  prior  appro- 
priation. This  did  not  mean  that  the  first  ap- 
propriator  could  take  all  he  pleased,  but  what  he  actu- 
ally needed,  and  could  properly  use  without  waste.  Thus 
was  established  the  local  custom,  which  pervaded  the  en- 
tire west,  and  became  the  l)asis  of  the  laws  we  have  today 
on  that  subject.  Veiy  Mcxai  those  customs  attracted  the 
attention  of  the  lc<4i>latuie>-',  where  they  are  api)rovod  and 
adopted,  and  next  we  iiiid  Ihcin  undcriroinu:  the  crucial 
test  of  judicial  invcstiiration." 
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Nevada, 

Water  property  of  state. 

Comp.  Laws  1900,  sec.  354.  **A11  natural  water  courses  and 
natural  lakes,  and  the  waters  thereof,  which  are  not  held  in 
private  ownership,  belong  to  the  state,  and  are  subject  to  regu- 
lation and  control  by  the  state." 

Sec.  359  et  seq.,  authorize  appropriation. 

• 

In  Reno  Smelting  Works  v.  Stevenson,  20  Nev.  269  (1889), 
the  court  holds  that  the  common  law  only  in  so  far  as  applicable 
was  adopted  in  Nevada,  and  that  therefore  the  riparian  never 
had  any  common  law  water  rights  in  that  state.  The  court 
said: 

^'Plamtiff  upon  this  appeal  neither  claims  nor  disclaims 
a  right  by  virtue  of  a  prior  appropriation,  but  urges  an 
affirmance  of  the  judgment  upon  the  sole  ground  that  it 
is  a  riparian  proprietor,  and  as  such,  is  entitled  to  the  na- 
tural flow  of  the  water  through  its  land." 

After  stating  the  common  law  doctrine  of  riparian  rights 
and  declaring  that  Nevada  adopted  the  common  law  by  legis- 
lative act,  the  court  proceeded  to  show  that  the  adoption  of 
such  law  was  to  the  extent  only  that  the  same  is  applicable  to 
the  habits  and  conditions  of  Nevada  society,  and  in  harmony 
with  the  genius,  spirit  and  objects  of  Nevada  institutions,  and 
therefore,  that  the  doctrine  of  riparian  rights  never  prevailed 
in  the  jurisdiction.     By  way  of  conclusion  the  court  said: 

*'Our  conclusicm  is  that  the  common  law  doctrine  ot 
riparian  rights  is  unsuited  to  the  condition  of  our  state, 
and  that  this  case  should  have  been  determined  by  the  ap- 
plication of  the  principles  of  prior  appropriation,  "p.  282. 
Reno  Smelting  Works  v.  Stevenson,  20  Nev.  269  (1889). 

New  Mexico. 

Comp.  Laws  1897  sees.  1-63  declare  waters  public  property 
and  authorize  appropriations. 

The  two  ca^es  following  hold  that  the  doctrine  of  riparian 
rights  does  not  now  and  never  prevailed  in  New  Mexico. 

The  ''  common  law,  as  to  the  rights  of  riparian  owners, 
is  not  in  force  in  this  territory,  nor  in  California  (?),  Ne- 
vada and  other  l*a('ifi(^  states."  Trambley  v.  Lutcrman, 
G  N.  M.,  15  (1891). 
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"It  is  clear  that  the  law  of  prior  appropriation  governs 
in  this  territoiy,  and  water  rights  must  be  detemiined  by 
it.    In  1876  the  legislature  enacted  a  law  which  provided: 
'all  currents  and  sources  of  water,  such  as  springs,  rivers, 
ditches  and  currents  of  water  flowing  from  natural  sources 
in  the  territory  of  New  Mexico,  shall  be  and  they  are  by 
this  act  declared  free'.    Comp.  L.  1897  sec.  2.    By  this  act 
private  ownership  of  water  in  the  public  streams  of  the  ter- 
ritory wJ^s  prohibited,  and  a  right  to  the  use  of  such  waters 
^^^  beneficial  purposes  was  given  to  those  who  appropriated 
*Dd  applied  them  to  such  uses.    MiUheiser  v.  Long,  (N.  M.) 
^iPac.   Ill  (1900).'' 
The  court  then  quoted  from  U.  S.    v.  Rio  Grande  Dam  &  Irr. 
Co.,  174  I  J.   g.  690,  704  (1898)  to  the  effect  that  the  doctrine  of 
Tipnrian  Ti^Yiin  never  prevailed,  in  New  Mexico. 

rtak. 

-^^v.   St.  1898,  sees.  1261  at  seq,  authorize  appropriation. 
The  Supreme  Court  of  Utah  holds  that: 

Riparian  rights  have  never  been  recognize^  in  this  terri- 
tory, or   jn  any  state  or  territory  where  irrigation  is  neccs- 
sa^ry  ;  fop  the  appropriation  of  water  for  the  purpose  of  irri- 
gation i55  entirely  and  unavoidably  in  conflict  with  the  com- 
moU'law   doctrine  of  riparian  proprietorship.     If  that  had 
been    recognized  and  applied   to  this  territory,   it  would 
sti      be  e  desert;  for  a  man  owning  ten  acres  of  land  on  a 
Hn\   of  water  capable  of  irrigating  a  thousand  acres  of 
lana  or  more,  near  its  mouth,  could  prevent  the  settlement  of 
»^  ^    ^bove  him.     For  at  c^nnmon  law  the  riparian  pro- 
prietor is  entitled  to  have  the  water  flow  in  quantity  and 
qu    ity  past  jjjg  ian(j  ^s  it  was  wont  to  do  when  he  acquired 
^^        thereto,  and  this  right  is  utterly  irreconcilable  with 
tB^   "Use  of  water  for  irrigation.     The  legislature  of  this 
tenitory  has  always  ignored  this  claim  of  riparian  proprie- 
tor, and  the  practice  and  usuages  of  the  inhabitants  have 
never  considered  it  applicable,  and  have  never  considered 
it  a-pplicable,   and   have   never   regarded   it."     Stowell   v. 
Johnson,  7  Utah  215,  25  (1891). 
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M^  yenning. 

Water  property  of  state. 
Con.  Art.  8,  sec.  .1.     ''The    water    of    all    natural    streams, 
springs,  lakes  or  other  coUeetions   of  still    water   wherein    the 
boundaries  cf  the  state  are  hceby  declared  to  be  property  of 
the  state." 

''The  eommcn  law  doetrine  relating  to  the  rights  of  a 
riparian  proprietor  in  the  water  of  a  natural  stream,  and  the 
use  thereof  is  ununited  to  our  requirements*  and  necessities,  and 
never  obtained  in  Wyoming.  So  much  only  of  the  common  law 
i<s  may  be  applicable  has  been  adopted  in  this  jurisdiction. 
*  *  *  We  incline  strongly  to  the  "s^iew  expressed  by  the  su- 
preme court  of  Colorado,  to  the  effect  that  such  right  and  the 
obligation  to  protect  it  (i.  e.  the  right  of  appropriation)  ex- 
isted anterior  to  any  legislation  upon  the  subject.'' 

Mayer  v.  Preston,  (Wyo.)  44  Pac.  845,  847  (1896)  ; 
See  also,  Farm  Invest.  Co.  v.  Carpenter,  (Wyo.)  61  Pac. 
258  (1900).  * 

The  doctrine  Qf  prior  appropriation  is  founded  upo7i  Spa^nisk- 
Mexican  law,  custom  and  necessity. 

The  doetrine  of  prior  appropriation,  as  contradistinguished 
from  the  doctrine  of  riparian  rights,  is  founded  upon  Spanish- 
Mexican  laws,  custom  and  necessity.  The  law  best  adapted  to 
conditions  was  adopted  by  custom  by  the  early  miners  and  agri- 
culturists settling  in  the  west,  and  later  the  same,  by  constitu- 
tional provision,  statutory  law  and  judicial  decision,  became  the 
paramount  law  of  those  states  and  territories  in  which  the 
"Colorado  system*'  is  followed. 

The  Nebraska  court,  in  the  recent  case  of  Meng  v.  Coffey,  67 
Neb.  500  (1903),  has  made  an  elaborate  examination  of  the 
foundation  of  the  rule  of  prior  appropriation, — ^how  it  sup- 
planted the  doctrine  of  riparian  rights, — and  makes  the  follow- 
ing statement  as  to  its  origin  and  extent: 

"The  doctrine  of  prior  appropriation  arose  in  California 
at  a  time  when  government  and  law  were  not  yet  estab- 
lished, when  there  was  no  agricultural  population  and 
were  no  riprarian  owners,  and  when  streams  could  be  put 
to  no  use  except  for  mining.  Prom  the  necessities  of  the 
case,  there  being  no  law  applicable,  the  miners  held  meet- 
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ings  in  eacli  district  or  locality  and  adopted  regulations 
by  which  they  agreed  to  be  governed.  As  at  that  time, 
Hireams  C(mld  be  put  to  no  nsc  except  for  mining,  and  as 
the  use  of  large  quantities  of  water  was  essential  to  min- 
ing operations,  it  .became  Jicttled  as  one  of  the  mining  cus- 
toms or  regulations  that  the  right  to  a  definite  quantity  of 
water,  and  to  divert  it  from  streams  or  lakes,  could  be  ac- 
quired by  appropriation.  This  custom  acquired  strength; 
rights  were  gained  under  it,  and  investments  made,  and  it 
was  soon  appn.ved  by  the  courts  and  by  local  legislation; 
and,  though  not  originally  available  against  the  general 
government  or  its  patentees,  was  made  so  available  by  the 
act  of  Congress  in  1866."  Sec.  9,  U.  S.  Comp.  Stats.  1901, 
p.  1437.* 

Famham,  in  this  treatise  on  Waters  and  Water  Eights,  Vol. 

Ill,  pp.  2018,  2019,  accounts  for  the  doctrine  of  appropriation 

iu  the  following  language: 

*'Wheu  the  land  (i.  e.  that  included  \^dtliin  the  arid 
states)  was  ceded  by  ilexico  to  the  United  States,  the  title 
to  all  land  within  the  section  passed  to  the  United  States 
government,  and  it  possessed  largely  the  character  of  a 
common.  The  United  States  had  conferred  none  of  the 
titles  of  the  former  residents  and  had  made  no  grants  to 
Us  own  citizens,  so  that  gold  seekers  treated  the  land  as  be- 
longing to  no  cne,  and,  by  a  tacit  understanding  among 
themselves,  the  one  who  would  first  take  possession  of  a 
parcel  was  regarded  as  the  rightful  owner  w^hile  his  pos- 
session continued.  The  same  rule  was  made  to  apply  to 
the  other  flow^ing  in  the  streams.  It  had  no  owner  except 
the  government,  and  therefore  the  one  wiio  first  took  pos- 
session of  it  and  applied  it  to  a  beneficial  use  was  regarded 

•This  Act  provides:  Wliencvor,  by  priority  of  possession,  rights  to 
fh«  usp  of  water  for  minlnc:.  agricultural,  manufacturing  or  other  pur- 
no?r55  have  vested  and  accnird,  and  tlie  same  are  recognized  and  ac- 
kno7.iedgea  by  the  local  customs,  laws  and  the  decisions  of  courts,  the 
P^f^cssors  and  owners  of  such  vc^tod  ris^hts  shall  be  maintained  and 
protected  in  th(?  same;  and  the  ri^^ht  of  way  for  the  construction  of 
•ii^^hfs  and  canals  for  the  purposes  herein  specified  is  acknowledged 
^r.d  confirmed;  but  whenever  any  person,  in  tlie  construction  of  any 
(iitf-h  or  canal,  injures  or  damaees  the  possession  of  any  settler  on  the 
public  domain,  the  party  committing:  such  injury  or  damage  shall  be 
liable  to  the  party  injured  for  such  injury  or  damage.  (Act  July  26, 
1866.) 
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as  hftving:  a  ri^ht  to  continue  the  enjoyment  of  it  so  long  as 
lie  continncMl  his  l)en(^fi<-iMl  nse.  This  was  an  application, 
not  only  of  the  ^lexiean  hnv,  but  was  the  rule  which  must, 
of  necessity,  1)0  ai>pliccl  l)y  s(4tU*rs  of  a  country  where  there 
was  no  private  titles  and  each  one  was  at  liberty  to  take 
possession  of  what  he  could  find  unoccupied.  For  eighteen 
years,  from  1846  to  18(^G,  the  regulations  and  customs  of 
miners,  as  enforced  and  molded  by  the  courts  and  sanc- 
tioned by  the  legislation  of  the  stales,  constituted  the  law 
governing  property  in  mines  and  the  water  on  the  public 
mineral  lands.     Jennisiu  v.  Kirk,  98  U.  S.  453  (1878). 

When  Cong-ress  undertook  to  make  provision  for  the 
granting  of  titles  to  setthTs  it  found  that  improvements  had 
been  made  and  money  expended  upr:n  the  faith  of  the  con- 
ditions which  the  settlers  had  founded,  and  therefore,  it 
made  provision  for  the  confirmation  of  titles  which  had 
their  origin  iinder  the  consent  <^r  custom  rule  of  the  set- 
tlcr.'-,  and  piovidcd  that  any  jtrrants  which  should  be  made 
by  the  government  should  l)e  subject  to  rights  which  bad 
accrued  under  such  cust(nns.  Act  July  26,  1866,  14  Stats. 
at  L.  2r>3  Chap.  L>()2  U.  S,  Conip.  Stats.  1901,  p.  1437.  The 
legislntion  rf  (\  n,uTes'=,  Ir  wcver,  applied  only  to  the  pub- 
lic land  auvl  had  no  applicaticm  to  riprarian  owners  under 
the  laws  of  the  state,  which  were  formed  out  of  the  pub 
lie  territory. 

^Vhcn  the  stiiles  weie  formed  and  were  confi\)nted 
with  the  p]'o])le!u  as  to  wliat  the  rights  of  flowing  waters 
should  be,  fJutf  u'(  re  al  Uln  rh/  io  make  such  rules  a*? 
sfitucd  best.  ]Moj-t  of  the  states,  by  general  statutory  pro- 
visiojis  establi<]ie(l  the  c  mnion  law  rules  as  their  law.  A 
few  ineoijx  ij^ted  in  theii'  eonsiitutions  provisions  res.ervins: 
to  the  public  the  ownership  of  public  waters,  and  made  it 
subject,  to  :'pp^''  priation  by  individuals.  Broder  v.  Na- 
toma  AVater  &  :\Iin.  Co.,  101  V.  S.  274  (1879).  And  the 
coui'ts  of  otber  slates  held  th:>t  the  statutory  .*-:ctoption  of  the 
<'oiinn- n  bnv  did  n(»t  include  Ihc  doctrine  of  riprarian 
right'-',  beeau^e  it  wns  inn])plieable  to  local  conditions  and 
therefoie  d(*elared  the  d'.etrinc  of  x>rior  appropriation  to  be 
the  rule  in  the  state." 
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» 

The  United  States  supreme  court  in  Atchison  v.  Topeka,  20 
Wall.  507  (1874),  dwells  upon  the  necessity  for  the  change  in 
the  conimou  law  relative  to  water  rights  in  the  arid  states  and 
holds  that  no  riparian  rights  vested  during  the  early  settle- 
ment in  tliose  states  because  of  a  reservation  of  mineral  lands 
from  sale.    The  court  held : 

■'This  quality  of  right  among  all  the  proprietors  on 
the  same  stream  would  have  been  incompatible  with  any 
extended  diversion  of  the  water  by  one  proprietor,  and  its 
conveyance  for  mining  purposes  to  points  from  which  it 
could  not  be  restored  to  the  stream.  But  the  government 
being  the  sole  proprietor  of  all  the  public  lands,  whether 
bordering  on  streams  or  otherwise,  there  was  no  occa^on 
for  tJie  application  of  the  common  law  doctrine  of  riparian 
'proprietorship  with  respect  to  the  waters  of  those  streams. 
The  government  by  its  silent  acquiescence,  assented  to  the 
general  occupation  of  the  public  lands  for  mining,  and  to 
encourage  their  free  ar^d  unlimited  use  for  that  purpose, 
reserved  such  lands  as  were  mineral  from  sale  and  the 
acquisition  of  title  by  settlement.  And  he  who  first  con- 
nects his  own  labor  with  property  thus  situated  and  open 
to  general  exploration  does,  in  natural  justice,  acquire  a 
better  right  to  its  use  and  enjoyment  than  others  who  have 
not  given  such  labor. '*  Atchison  v.  Topeka,  20  Wall.  507 
(1874). 

r/<c  doctrine  of  prior  appropriation  prevailed  in  Mexico. 

**When  pioneers  first  began  settling  in  the  territory 
along  the  Western  boundary  of  the  United  States,  they 
found  in  force  the  laws  of  Mexico,  by  which  the  title  to  the 
water  in  all  streams  was  in  the  public,  and  the  water  was 
subject  to  use  by  any  one  w^ho  could  gain  access  to  it  for 
purposes  necessary  to  the  support  of  life ;  and  the  Mexican 
government  possessed  the  power  of  retaining  the  water  in 
its  natural  channel  or  of  conveying,  the  exclusive  use  of 
portions  of  it  to  individuals  upon  such  terms  and  condi- 
tions and  with  such  limitations  as  it  saw  fit  to  establish  by 
law.''    Lux  v.  Haggin,  69  Calif.  255   (1886). 

Finding  the  title  of  the  water  in  the  public*,  the  settlers  pro- 
't^oded  to  expand  the  UF^e  of  it  so  as  to  include  the  acquisition 
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of  a  supply  for  miniug  purposes  or  for  the  irrigation  of  such 
small  crops  as  they  wished  to  plant.  This  use  grew  into  cus- 
tom, Drake  v.  Eaihart,  25  Idaho  750  (1890),  so  that  when  the 
states  were  subsequently  organized,  with  constitutions  adopt- 
ing the  common  law  as  far  as  it  was  applicable  to  the  existing 
conditions,  many  water  rights  were  held  by  custom  and  few 
or  none  mider  claim  of  riparian  ownership.  The  result  was 
that,  so  far  as  these  customary  rights  existed,  they  were  recog- 
nized as  establishing  a  good  title.  Crawford  Co.  v.  Hathaway, 
61  Neb.  317  (1901).  And  as  other  states  were  formed,  pro- 
vision was  made  for  the  establishment  of  the  right  to  acquire 
water  rights  by  appropriation  rather  than  by  riparian  proprie- 
torship. Ft.  Morgan  Land  &  Canal  Co.  v.  So.  Platte  Ditch 
Co.,  18  Colo.  1  (1892). 

The  states  and  territories  had  power  to  say  to  what  extent  the 
common  law  should  apply  within  their  respective  bound- 
aries. 
In  a  recent  case  in  tlie  United  States  supreme  court  it  was 
held  that  the  power  to  change  the  common  law  rule,  and  per- 
mit tlie  appropriation  of  water  ol'  the  streams  within  its  domain, 
undoubtedly  belongs  in  each  state,  and  possibly  to  a  territory 
as  well,  but  that  to  this  power  there  are  two  limitations :  First, 
that  in  the  absence  of  specilic  authority  from  Congress,  a  state 
cannot  by  its  legislation,  destroy  the  light  of  the  United  States, 
as  the  owner  of  lands  bordering  on  a  stream,  to  the  continued 
flow  of  its  water,  so  far,  at  least,  as  may  be  necessary  for  the 
benelicial  uses  of  the  goyernnKnt  property;  and,  Second,  that 
it  is  liiniled  by  tlie  superior  power  of  tlie  general  government 
to  secure  the  unintenupted  navigation  of  al  navigable  streams 
constituting  navigable  waters  of.  the  United  States.  U.  S.  v. 
Rio  Grande  D.  &  1.  Co.,  174  U.  S.  090  (1898). 

Summary. 

Two  systems  of  iirij^ation  laws  liave  been  perfected  or  d3- 
vi'lopcd  by  the  arid  statos  and  territories: 

One  is  consistent  with  and  does  not  abrogate  the  common 
bnv  doctrine  of  ii[)aii;;n  ii<:his.  To  inoet  tlie  necessities  of  irri- 
gation tiie  states  and  territories  (California,  Montana,  Oregon 
and  ■\Vashingtrn)    adopting  this  system,  modified  the  common 
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law  by  allowing  a  more  liberal  use  of  the  water  for  that  purpose 
than  is  allowed  in  England  and  in  the  humid  states  of  the 
United  States.  The  doctrine  of  appropriation,  in  so  far  as  it 
prevails  in  the  states  and  territories  folowing  this  system,  ap- 
plies only  to  waters  upon  the  public  lands — state  or  federal — 
and  therefore  does  not  affect  the  rights  of  the  private  riparian. 
The  riparian  proprietor  enjoys  substantially  all  his  common 
law  rights  in  these  states  and  territories 

The  other  system  is  founded  upon  the  doctrine  of  prior  ap- 
propriation w^hich  is  clearly  inconsistent  with  and  abrogates 
the  common  law  doctrine  of  riparian  rights.  In  Colorado, 
Idaho  and  Wyoming  constitutional  provisions  declare  prior  ap- 
propriation to  be  the  paramount  law.  In  Arizona,  Nevada, 
Xew  Mexico  and  Utah  this  result  is  accomplished  by  statute. 
In  all  the  states  and  territories  adopting  this  system  it  is  held 
that  no  riparian  rights  had  vested  or  were  recognized  within 
their  respective  jurisdictions  prior  to  the  taking  effect  of  such 
statutes  and  constitutional  provisions,  and,  therefore,  that  all 
riparian  lands  subsequently  acquired  were  acquired  subject  to 
the  rule  of  property  therein  contained.  These  states  and  terri- 
tories adopted  the  common  law  rule  in  so  far  as  applicable  to 
their  conditions,  etc.,  but  all  hold  that  because  of  the  Spanish- 
Mexican  law  which  was  in  force  when  the  first  settlements  were 
made  in  the  west,  and  because  of  necessity  and  custom,  this 
adoption  cf  the  common  law  did  not  include  the  inapplicable 
doctrine  of  riparian  rights.  The  United  States  supreme  court 
sanctions  this  holding. 

It  will  be  noticed  that  the  extreme  d(K*triiie  oi.  appropriation 
lias  been  adopted  by  the  wholly  arid  states  and  territories,  and 
that  the  common  law  doctrine  of  riparian  rights,  in  a  slightly 
modified  form,  has  been  adopted  in  these  states  wliieli  are  only 
in  part  arid.  In  two  of  the  sui)liuraid  states,  Xoitli  Dakota 
?Tid  Nebraska,  laws  authorizing  appropriation  and  declaring 
the  waters  of  natural  streams  to  be  the  property  o£  the  state, 
have  been  declared  unconstitutional  as  (Topriving  the  riparian 
•Avner  of  his  property  without  due  process  of  law.  (See  also 
.McGhee  I.  D.  Co.  v.  Hudson,  25  Tex.  591  (ISOO)  and  Barrett 
V.  Metealf,  12  Tex.  Civ.  App.  247  (ISOCi). 

The  states  and  territories  wliich  have  repudiated  the  doctrine 
of  riparian   rights,  evaded  the  applieaiion  of  tlio  provision  of 
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the  federal  constitution  relative  to  the  deprivation  of  private 
property  without  due  process  of  law,  by  holding  that  riparian 
rights  never  existed  within  their  respective  jurisdiction. 
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THE  LAW  GOVERNING  THE  GREAT  PONDS  OP 

MASSACHUSETTS. 

''It  is  a  settled  rule  of  law  in  this  state  (Maine)  and  Massa- 
chusetts that  all  great  ponds, — that  is,  ponds  containing  more 
than  ten  acres, — are  owned  by  the  state.  This  is  a  rule  of 
law  peculiar  to  this  state  and  Massachusetts.  It  is  said  to 
have  been  derived  from  the  Colonial  Ordinance  of  1641-7.*' 
Auburn  v.  Union  Water  Co.,  90  Me.  576,  584. 

The  Colony  Ordinance  of  1641-1647  provides  that  "every 
inhabitant  who  is  an  householder  shall  have  free  fishing  and 
fowling  in  any  great  ponds,  bays,  coves  and  rivers  so  far  as 
the  sea  ebbs  and  flows  within  the  precincts  of  the  town  where 
they  dwell,  unless  the  freemen  of  the  same  town  or  the  General 
Court  have  otherwise  appropriated  them.  Pro^dded,  that  no 
town  shall  appropriate  to  any  particular  person  or  persons, 
any  great  pond,  containing  more  than  ten  acres  of  land,  and 
that  no  man  shall  come  upon  another's  propriety  without  their 
leave,  otherwise  than  as  hereafter  expressed.  The  which 
clearly  to  determine,  it  is  declared  that  in  all  creeks,  coves, 
and  other  places  about  and  upon  salt  water,  where  the  sea 
ebbs  and  flows,  the  proprietor  of  the  land  adjoining,  shall  have 
propriety  to  the  low  water  mark,  where  the  sea  doth  not  ebb 
above  a  hundred  rods,  and  not  more  wheresoever  it  ebbs  fur- 
ther, provided,  that  such  proprietor  shall  not  by  this  liberty 
have  power  to  stop  or  hinder  the  passage  of  boats  or  other 
vessels  in  or  through  any  sea,  creeks  or  coves  to  other  men's 
houses  or  lands.  And  for  great  ponds  lying  in  common, 
though  within  the  bounds  of  some  town,  it  shall  be  free  for 
any  man  to  fish  and  fowl  there,  and  may  pass  and 'repass  on 
foot  through  any  man's  propriety  for  that  end,  so  that  tres- 
pass not  upon  any  man's  corn  or  meadow."    Anc  Chart,  148. 

By  amendment  probably  adopted  in  1647  great  ponds  are 
defined  to  be  those  covering  more  than  ten  acres  of  land, 
and  it  is  provided  that  no  town  shall  appropriate  any  great 
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pond  to  any   particular  person  or  persons.    Body  of  liber- 
ties— 8  Mass.  Hist.  Soc.  Coll.,  3rd  series,  219. 

<'n)!itrxiction  of  the  ordinance. 

*' Although  fishing  and  fowling  are  the  only  rights  named 
in  the  ordinance,  it  has  always  been  considered  that  its  .object 
was  to  set  apart  and  devote  the  great  ponds  to  public  use,  and 
that  'with  the  growth  of  the  community,  and  its  progress  in 
the  arts,  these  public  reservations,  at  first  set  apart  with  ref- 
erence to  certain  special  uses  only,  become  capable  of  many 
nthers  which  are  within  the  designs  and  intent  of  the  original 
appropriation.  The  devotion  to  public  use  is  sufficiently 
Inroad  to  include  them  all,  as  they  arise.'  West  Roxbury  v. 
^?t"ddard,  7  Allen  158.''-  Watuppa  Reservoir  Co.  v.  Fall  River, 
U7  Mass.  548,  557. 

'*Under  the  ordinance  the  state  owns  the  great  ponds  as 
public  property,  held  in  trust  for  public  use.  It  has  not  only 
tlie  jus  privalum;  the  ownei^hip  of  the  soil,  but  also,  the  jus 
yi'hlicumy  and  the  right  to  <!ontral  and  regulate  the  public  uses 
to  which  ponds  shall  be  applied.  The  littoral  proprietors  of 
land  upon  the  ponds  have  no  peculiar  rights  in  the  soil  or  in 
*he  waters,  unless  it  be  by  grant  from  the  legislature.  Hit- 
*:niTer  v.  Eames,  121  Mass.  539,  Gage  v.  Steinkrauss,  131  Mass. 
222."    Watuppa  Reservoir  Co.  v.  Fall  River,  supra,  at  p.  557. 

The  ordinance  has  been  held  to  be  broad  enough  to  justify 
the  state  in  granting  authority  to  a  certain  commission,  to 
I'^rbid  the  public  navigating  the  waters  of  a  great  pond  set 
a«jide  as  a  reservoir  for  water  supply.  Defendant  denied  the 
right  of  the  commissioners  to  keep  him  oflf. 

Held:  ''There  is  no  doubt  that  the  control  of  the  great 
ponds  in  the  public  interest  is  in  the  logislatnre  that  rep- 
resents the  public.  It  may  regulate  and  chanire  these 
public  rights  or  take  them  away  altocrothor  to  serve  some 
paramount  public  interest.  *  *  *  The  legislature  hav- 
ing seen  fit  to  devote  the  water  of  the  lake  to  a  public 
use  for  the  benefit  of  the  inhabitants  of  the  metropolitan 
water  district,  it  was  in  its  power  to  deprive  the  general 
public  of  the  right  to  go  upon  it  with  boats  or  otherwise, 
on  the  ground  that  a  safe  and  advantageous  use  of  the 
water  for  drinking,  and  for  other  domestic  purposes  would 
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be  best  promoted  by  terminating  this  former  public  right 
and  putting  the  property  in  the  control  of  the  water 
board/'     Sprague  v.  Minon,  195  Mass.  581,  583. 

The  state  under  this  ordinance  could  even  lease  one  of  those 
great  ponds  to  an  individual  and  give  the  individual  the  ex- 
clusive right  of  fishery  therein.  Com.  v.  Vincent,  108  Mass. 
441. 

The  court  in  the  last  cited  case,  at  p.  459  said : 

''The  defendant  contends  that  the  Tisbury  great  pond 
is  within  the  ebb  and  flow  of  the  tide,  (in  other  words 
that  it  is  navigable)  and  therefore  not  within  the  pur- 
view of  the  statute.  It  is  true  that  most  of  the  great 
ponds  which  have  heretofore  been  the  subject  of  judicial 
decision  have  been  above  the  flow  and  ebb  of  the  tide. 
Cummings  v.  Barret,  10  Cush.  186.  West  Roxbury  v.  Stod- 
dard, 7  Allen  158.  Berry  v.  Raddin,  11  Allen  577.  And 
if  this  pond  had  been  accessible  in  vessels  or  boats  from 
the  sea,  there  would  be  great  force  in  the  objection  that 
the  legislature  could  not  have  intended  by  this  statute 
to  put  it  So  far  under  the  control  of  the  commissioners 
as  inland  fisheries  as  to  authorize  them  to  lease  it.  •  *  * 
And  it  appears  by  the  facts  stated  in  the  report  that  this 
pond  is  not  connected  with  the  sea  except  by  a  narrow 
channel,  partly  natural  and  partly  artificial,  not  suited 
to  any  other  use  than  the  passage  of  fish,  not  always  suf- 
ficient for  that  purpose  without  being  artificially  cleaned, 
and  not  a  navigable  stream  within  the  definition  of  the 
statute  itself.  The  court  is  of  opinion  that  such  a  pond 
is  a  great  pond,  within  the  meaning  of  the  statute,  of 
which,  as  it  is  twenty  acres  in  extent,  the  commissioners 
may  make  a  lease." 
To  the  same  effect  see  Com.  v.  Tiffany,  119  Mass.  300. 

The  waters  of  great  ponds  being  by  virtue  of  the  ordinance 
public  waters  may  be  devoted  to  any  legitimate  public  use. 
In  the  case  of  Watuppa  Reservoir  Co.  v.  Fall  River,  147  Mass. 
548,  the  city  of  Fall  River  was  authorized  by  the  legislature 
to  draw  daily  one  million  five  hundred  thousand  gallons  of 
water  from  the  North  Watuppa  pond  (a  great  pond)  and  to 
"apply  the  water  taken  under  this  act  to  all  domestic  uses, 
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the  extinguishment  of  fires,  and  to  the  public  use  of  the  city. '  * 
Plaintififs  are  the  owners  of  manufacturing  establishments  on 
the  only  outlet  of  the  pond  and  are  owners  also  of  the  bed  and 
land  on  either  side  of  the  stream;  were  itsjorBMatettelthe 
purpose  of  constructing  a  reservoir  in  uie  pono;  ha'aa*  ^eat 
expense  acquired  flowage  rights  all  around  the  pond,  built  a 
dam,  raised  the  water  of  the  pond  and  were  maintaining  their 
reservoir.  The  draw  off  by  the  city  caused  actual  injury  to 
plaintiffs  who  contended  that  the  statute  authorizing  such 
withdrawal  of  the  water  without  compensation  to  plaintiffs 
was  unconstitutional. 

Held:  '* These  are  all  public  purposes.  The  legisla- 
ture, acting  on  the  conviction  that  an  abundant  supply 
of  pure  water  to  the  people  is  of  paramount  importance, 
has  deemed  it  to  be  a  wise  policy  to  appropriate  the  waters 
of  this  pond  to  those  public  uses  without  making  com- 
pensation to  those  who,  owning  land  on  the  natural  stream 
flowing  from  it,  have  been  accustomed  to  use  the  water, 
for  power  as  it  flows  through  the  stream.  Such  owners 
have  no  vested  rights  in  the  waters  of  the  pond,  and  a 
majority  of  the  court  is  of  the  opinion  that  the  common- 
wealth may  thus  appropriate  the  w^aters  by  its  direct 
action,  or  may  authorize  a  city  or  town  to  do  so,  without 
being  legally  liable  to  pay  any  damages  to  the  littoral 
owners  on  the  pond  or  on  the  stream.'' 

After  the  decision  was  given  in  the  foregoing  case,  certain 
additional  facts  were  incorporated  in  the  agreed  statement  of 
facts  and  the  case  came  again  before  the  court  in  154  Mass. 
305.  It  then  appeared  that  the  original  grantors  of  whom  the 
plaintiff  was  the  successor  in  title  had  acquired  by  deed  a 
title  to  the  land  on  both  sides  of  the  outlet,  and  the  whole  of 
South  Watuppa  Pond,  and  a  large  part  of  but  less  than  half 
of  North  Watuppa  Pond,  and  that  the  original  grant  was  not 
to  a  town  but  a  sale  of  land  to  private  individuals  for  a  sub- 
stantial sum  of  money,  and  antedated  the  application  to  the 
pond  in  question  of  the  ordinance  of  1647.  Hence  the  court 
held  that  the  pond  having  been  appropriated  to  private  fights 
ixfore  the  ordinance  went  into  effect,  those  rights  remained 
unaffected  afterward,  and  that  the  city  of  Fall  River  could  be 

enjoined  from  drawing  off  the  water. 
29 
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Farther  as  to  the  construction  of  the  ordinance  and  as  to  the 
power  and  authority  of  the  state  over  great  ponds,  the  court  in 
Attornev  General  v.  Herrick,  190  Mass.  307  at  309  says: 

''The  law  of  ]\rassachu> etts  *  *  *  has  treated  great 
ponds  as  of  a  character  nearly  resembling  tide  waters 
*  *  *  the  title  in  which  and  the  lands  under  them  was 
not  the  subje(*t  of  private  property,  unless  by  special  grant 
from  the  legislature/'  Paine  v.  Woods,  108  Mass.  IGO,  169. 
''Great  ponds  are  public  property,  the  use  of  which  for  tak- 
ing water  or  ice,  as  well  as  for  fishing,  fowling,  bathing, 
boating  or  skating,  may  be  regulated  or  granted  by  the 
Legislature  at  its  discretion  »  •  *,  The  pond  and  the 
water  therein  belonged  not  to  the  petitioners,  but  to  the 
public.**  Fay  v.  Salem  &  Danvers  Aqueduct,  111  Mass.  27, 
28.  "By  the  law  of  Massachusetts,  great  ponds,  not  appro- 
priated before  the  Colony  Ordinance  of  1647  to  private  per- 
sons, are  public  property,  the  right  of  reasonably  using  and 
enjoying  which  *  *  »  jg  common  to  all.'*  Hittinger 
v.  Eames,  121  ]\rass.  5:59.  546.  "No  question  is  made,  that, 
under  the  laws  of  this  Commonwealth,  Spy  Pond  is  a  great 
pond."  It  is  therefore  public  property,**  etc.  Gage  v. 
Steinkrauss,  131  IMa^-s.  222.  "The  great  ponds  of  the  Com- 
monwealth belong  to  the  public,  and,  like  the  tide  waters 
and  navigable  streams,  are  under  the  control  and  care  of 
the  Commonwealth.**  Attorney  General  v.  Jamica  Pond 
Aqueduct,  133  Mass.  361,  364.  "Under  the  ordinance,  the 
State  owns  the  great  ponds  as  i.)ublic  property,  held  in  trust 
for  public  uses.**  Watuppa  Reservoir  Co.  v.  Fall  River, 
147  Mass.  548,  557.  "They  (the  colonists)  reserved  to  the 
Colony  the  property  in  the  ponds  themselves,  the  better  to 
regulate  these  and  other  kindred  public  rights  for  the  com- 
mon good.*'  "The  ordinance  secures  to  the  Common- 
wealth, in  great  ponds,  the  same  kind  of  ownership  in  the 
water  than  an  individual  purchaser  of  the  entire  area  of  a 
small  pond  w^ould  get  by  a  perfect  deed,  or  by  an  original 
grant  from  the  government  without  restrictions."  Minor- 
ity opinion  in  the  last  case,  pages  564,  566.  "The  Com- 
monwealth w^as  the  owner  of  the  great  pond  before  the  tak- 
ing." Proprietors  of  Mills  v.  Commonwealth,  164  Mass. 
227,  229, 
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liasis  for  State  Control  and  Ownership  of  Great  Ponds, 

The  great  ponds  of  ^lassachusetts  are  not  subjected  to  public 
(«>ntrol  and  are  not  owned  by  the  state  because  of  their  navi- 
Liible  qualities,  as  is  the  case  at  common  law  and  in  about  all 
the  states  of  the  United  States.  Massachusetts  follows  the  Eng- 
lish  test  of  navigable  waters,  namely,  the  tide,  and  only  tidal 
vatcrs  are  public  in  that  ^tate.  Therefore  the  colonial  assem- 
My  when  it  passed  the  ordinance  of  1641-7  were  not  legislat- 
insT  with  reference  to  navigable  waters. 

"The  term  'navigable  waters/  as  commonly  used  in  the  law, 
Las  three  distinct  meanings:  1st,  as  synonymous  with  'tide 
v.aters,'  bein^  waters,  whether  salt  or  fresh,  w^herever  the  ebb 
and  flow  of  the  tide  from  the  sea  is  felt;  or  2nd,  as  limited  to 
*ide  waters  which  are  capable  of  being  navigated  for  some  use- 
ful purpose:  or,  3d  (which  has  not  prevailed  in  this  Common- 
wealth), as  including  all  waters,  whether  within  or  beyond  the 
•hi)  and  tlow  of  the  tide,  which  can  be  used  for  navigation. 
<'<mmion wealth  v.  Chapin,  5  Pick.  199.  Rowe  v.  Granite  Bridge 
<'o.,  21  I*iek.  344.  Murdock  v.  Stickney,  8  Gush.  113,  115. 
-\ttorney  General  v.  Woods,  ante,  436.  Waters  v.  Lilley,  4 
Pick.  145.  147.  Genesse  Chief  v.  Fitzhugh,  12  How.  443.  The 
Daniel  Ball,  10  Wallace,  557.''  Com.  v.  Vincent,  108  Mass 
141,  447. 

The  great  ponds  not  being  navigable,  the  soil  underneath 
them  and  the  ponds  themselves,  would,  if  the  English  law  were 
followed,  except  in  case  of  inland  seas,  be  private  property. 

Phear,  Right  of  Water,  p.  1 ; 

Woolrych,  p.  121; 

Bristowe  v.  Cormican,  2  App.  C.  641. 

It  was  to  avoid  private  ownership  of  great  ponds  that  the 
"rdinance  was  passed.  The  ordinance  no  where  refers  to  the 
ri<rht  of  navigation  in  great  ponds.  The  ordinance  simply  re- 
tained to  the  colony  and  future  state  a  part  of  its  domain — 
the  state  owns  the  great  ponds  for  all  public  purposes. 

Afffct  of  ordinance  upon  vested  property  rights. 

The  ordinance  did  not  extinguish  property  rights  acquired  in 
those  ponds,  their  outlets  and  inlets,  before  its  passage. 

Watuppa  Reservoir  Co.  v.  Fall  River,  154  Mass.  305. 
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! 
I 

The  ordinance  affected  only  those  who  acquired  property  on 

those  great  ponds  after  its  going  into  effect — aT)out  1641.      At 

i 

that  time  the  colony  owned  about  all  the  land  within  its  boun- 
daries.    All    who    subsequently    purchased    land    abutting  on ; 
great  ponds  took  the  Sjame  subject  to  this  law  or  ordinance. 

Cummings  v.  Barrett,  10  Cush.  186; 

West  Roxbury  v.  Stoddar,  7  Allen,  158;  ' 

Paine  v.  Wood,  108  Mass.  160,  169,  173 ;  I 

Com.  V.  Vincent,  108  Mass.  441,  446; 

Fay  V.  Salem  v.  Danvers  Aq.,  Ill  Mass.  27. 

I 

A  purcliase  of  land  abutting  a  great  pond  takes  the  land  with 
only  such  rights  in  the  waters  as  the  state  sees  fit  to  allow  him. 

Riparian  rights  and  fights  of  the  public  in  great  ponds  are  dif- ; 

fcrent  from  common  law  riparian  rights  and  the  rights  of 

the  public  m  tide  waters.  .  ■■ 

Riparian  and  public  rights  in  great  ponds  in  Massachusetts! 

are  not  the  same  as  riparian  and  public  rights  on  ordinary  navi-  \ 

gable  streams — whether  navigable  according  to  the  English  test ; 

or  navigable  in  fact.  ! 

The  Massachusetts  court  has  held  that  the  common  law  rules  | 

as  to  riparian  rights  and  as  to  the  character  of  water  is  not  tliej 

same  in  great  ponds  as  in  tidal  (navigable)  waters.  j 

Paine  v.  Wood,  108  Mass.  161  at  169. 

' '  But  the  law  of  Massachusetts  from  a  period  reaching  back  \ 
almost  to  the  first  settlement  of  the  colony,  has  treated  greati 
ponds  as  of  a  character  nearly  resembling  tide  waters,  the  en- 
joyment of  which  for  fishing  and  fowling  and  other  uses  was| 
common  to  all,  and  the  title  in  which  and  the  lands  under  them  | 
was  not  the  subject  of  private  property,  unless  by  special  grant  I 
from  the  legislature."     Citing 

Body  of  Liberties  of  1641,  Art.  16 ; 

Ord.  1647;  ! 

Anc.  Charter,  148,  149;  ,  ' 

West  Roxbury  v.  Stoddard,  7  Allen,  158;  j 

Com.  V.  Vincent,  108  Mass.  441. 

The  court,  in  enjoining  the  city  of  Fall  River  from    with- 
drawing  water  from  a  great  pond  to  the  injury  of  riparian 
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owDers  who  had  acquired  their  property — riparian  rights  prior 
to  the  ordinance  taking  effect  as  to  that  certain  pond,  held  that 
at  common  law  the   riparian    owners    had   certain  property — 
riparian  rights  that  could  not  be  destroyed  in  that  way. 
Watuppa  Reservoir  Co.  v.  Pall  River,  154  Mass.  305. 

The  court  in  this  same  case  in  147  Mass.  548  held  that  because 
'»f  the  ordinance  the  riparian  owner  had  no  rights  to  destroy. 

At  common  law  and  in  about  all  of  the  states,  especially  in 
Wisconsin,  Fall  Mfg.  Co.  v.  Oconto,  etc.,  Co.,  87  Wis.  134; 
Black  R.  Falls  Imp.  Co.  v.  La  Crosse,  etc.,  Co.,  54  Wis.  659; 
Cohn  V.  Wausau  Boom  Co.,  47  Wis.,  314,  the  right  of  naviga- 
tion in  navigable  waters  is  paramount  to  all  other  rights.  In 
Massachusetts,  and  contrary  to  the  common  and  general  state 
iaw,  this  right  of  navigation  is  subservient  to  the  right  to  au- 
thorize a  city  to  use  a  great  pond  as  a  reservoir  for  a  water  sup- 
ply.   Sprague  v.  Minon,  195  Mass.  581. 

Farther  to  the  effect  that  riparian  rights  in  Massachusetts, 
because  of  the  ordinance  of  1641 — 7,  are  different  than  at  com- 
mon law,  and  in  other  states,  the  court  in  Watuppa  Reservoir 
Co.  Y,  City  of  Fall  River,  147  Mass.  548,  557  and  559,  said : 
"In  view  of  the  rights  and  powers  of  the  state  in  and 
over  the  great  ponds,  it  seems  clear  that  the  rights  of  pro- 
prietors owning  land  either  on  the  pond  or  on  any  stream 
flo\*ing  from  it  cannot  be  decided  by  the  rules  of  the  com- 
mon law  applicable  to  ordinary  streams.  They  must  be  de- 
termined with  reference  to  the  ordinance  and  the  rules  of 
property  established  by  it,  and  we  are  of  opinion  that  they 
must  be  regarded  as  subordinate  and  subject  to  the  para- 
mount rights  of  the  public  declared  by  the  ordinance.  All 
who  take  and  hold  property  liable  to  be  affected  by  this 
rule  of  property  take  and  hold  under  and  in  subordination 
to  it.  Each  grant  caiyies  with  it  an  implied  reservation> 
of  these  paramount  rights,  unless  the  terms  of  the  grant 
exclude  such  reservational  so  that  the  grant  from  the  state 
of  land  upon  a  stream  flowing  from  a  great  pond  did  not 
convey  an  unqualified  fee  with  the  right  to  enjoy  the  usual 
and  natural  flow  of  the  stream,  but  a  qualified  right,  sub- 
ject to  the  superior  right  of  the  state  to  use  the  pond  and 
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its  waters  ior  otlier  i)ublie  uses,  if  the  exigencies  of  tiie 
public  for  whom  it  holds  tlie  pond  in  trust  demand  it/' 

At  p.  559 — 

'^As  this  case  depends  vpon  the  effect  of  the  Colony  Or- 
dinance ^  the  decisions  in  England  cannot  he  of  assistance 
to  lis.  They  depend  upon  the  common  law,  which  as  wc 
have  said,  is  changed  by  the  ordinance.  This  may  be  said 
of  the  decisions  in  the  other  states  of  this  countiy,  most 
of  which  are  governed  by    the   rules   of   the  common  law. 


>} 


The  ha.<iis  for  the  Massac'in-selts  luMings  is  peculiar  to  Massa- 
chusetts  and  docs  not  exist  except  in  that  state,  Mai^ie  and 
the  state  of  Washington  ivhere  constitutional  provision  has 
the  same  effect  as  the  ordinance  of  1641-7. 
The  riparian  and  public  riglits  on  navigable  waters  at  coni- 
nion  law  and  in  other  states  are  broader  than  those  rights  on 
great  ponds  in  ^Massachusetts.     Any  law  passed  by  a  state  legis- 
lature at  this  time,  or  even  any  amendment  to  a  state  constitu- 
tion,  attempting  to  restrict  the  riparian  right  as  the  Massachu- 
setts courts  have  held  the  right  restricted  by  the  ordinance  of 
1641-7,  would  be  in  violation  of  property  rights  and  would  be 
unconstitutional.     A  state  law  or  constitutional  amendment  to 
the  same  effect  as  the  ordinance  of  1641-7,  in  so  far  as  it  will 
not  affect  vested  rights  and  will  only  affect  rights  that  come 
into  existence  in  the  future,  as  is  the  effect  of  the  ordinance  of 
1641-7,  would  be  constitutional. 


J 


^^EXTTIBIT  21. '^ 


Brief  Number  10 


<=;1-I^M1TTED  BY  GEORGE  P.  IIAMBRECHT 


ON 


TO  \VHAT  E:XTENT  HAS  CONGRESS  OR  THE  STAT 
I^EOIBIjATURE  POWER  TO  AUTHORIZE  TH 
TNTKKP'-KRENCE  WITH  OR  OBSTRUCTION  0 
NAV^IOATJON  IN  NAVIGABLE  STREAMS? 


TO 


TirK  ^v^s^0NSIN  uEcnsuATivE  committee 


ON 


^V  ATK"R   POWERS,  FORESTRY  AND  DRAINAGE. 


(^Authorities  compiled  by  ]M.  C.  Riley.) 
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If  AS  CONGRESS  OR  THE  STATE  LEGISATURE  POWER 
TO  AUTHORIZE  THE  ERECTION  AND  M2VINTE- 
NANCE  OF  ANY  BRIDGE,  DAM  OR  OTHER  STRUC- 
TURE IN,  OVER  OR  ACROSS  ANY  NAVIGABLE 
WATERS  OF  THIS  STATE  SO  AS  TO  TOTALLY  OB- 
STRUCT THE  NAVIGATION  OF  THE  SAME  ? 

Common  Law   Powers    of    the    Sovereign    Over    Naviqablk 

Waters. 

In  England  the  crown,  although  vested,  as  the  representative 
of  the  pu})lic,  with  the  right  of  property  in  all  tidal — navigable 
waters,  cannot  authorize  obstructions  to  be  placed  m  2uch 
waters. 

Hale  de  jure  maris,  p.  22; 

Hargrave,  Law  Tracts,  p.  36; 

Peo.  v.  N.  Y.  etc.,  Co.,  68  N.  Y.  71,  76 ; 

Williams  v.  Wilcox,  8  A.  &  E.  314. 

Although  '*the  right  of  property  in  the  sea,  etc.,  is,  prima 
facie,  vested  in  the  King  as  the  representative  of  the  public, 
and  that  form  him  all  liberties  in  contemplation  of  law  are 
primarily  derived,  yet  it  cannot  be  construed  that  the  King 
has  legal  tenure  in  the  rights  of  fishing  and  navigation  other 
than  belong  to  him  in  the  character  of  protector  of  public  and 
common  rights.  And  hence,  it  is  that  the  King  has  no  author- 
ity either  to  grant  the  exclusive  liberty  of  fishing  in  any  arm 
of  the  sea,  or  to  do  anything  which  will  obstruct  its  navigation." 

Angell  Tide  Waters,  33 ; 

Warren  v.  Matthews,  6  Mod.  73 ; 

Atty.  Gen'l  v.  Parmeter,  10  Price  378. 

The  public  right  in  such  waters  can  only  be  abridged  by  act 
of  Parliament,  by  writ  ad  quod  damnum,  followed  by  an  inqui- 
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sitioD,  or  by  natural  causes — ^such  as  the  recess  of  the  sea,  oc 
the  accumulation  of  mud. 

Eex  V.  Montague,  4  B.  &  C.  598; 

Wiliams  v.  Wilcox,  8  A.  &  B.  314 ; 

Hargraves,  Law  Tracts,  p.  36; 

Angell  on  Tide  Waters,  p.  33 ; 

Flanagan  v.  City  of  Philadelphia,  42  Pa.  St.  219,  232 ; 

Woolr.  on  Ways,  60; 

Abraham  v.  Ry.  Co.,  16  Q.  B.  Rep.  586. 

Power  of  the  states. 

When  the  revolution  took  plac(e,  the  people  of  each  state,  be- 
came themselves  sovereign,  and,  in  that  character,  hold  the  ab- 
solute right  to  all  the  navigable  waters  and  the  soil  under  them 
for  their  own  common  use. 

Martin  et  al.  v.  Waddell,  16  Pet.  410 ; 

Pollard's  Lesee  v,  Hagan,  3  Howd.  230; 

Gibbons  v.  Ogden,  9  Wheat.  203. 


Upon  admission  to  the  union,  Wisconsin*  became  vested  with 
the  title  to  all  its  navigable  waters  to  hold  the  same  in  trust 
for  the  people. 

McLennan  v.  Prentice,  85  Wis.  427; 

Priewe  v.  Wis.  etc.,  Co.,  93  Wis.  534; 

Willow  River  Club  v.  Wade,  100  Wis.  86  at  106 ; 

Pewaukee  v.  Savoy,  103  Wis.  271,  274; 

Illinois  Steel  Co.  v.  Bilot,  109  Wis,  418,  425; 

Rossmiller  v.  State,  114  Wis.  169,  186;     . 

Barney  v.  Keokuk,  94  U.  S.  324 ; 

111.  Cent.  Ry.  Co.  v.  111.,  142  U.  S.  387. 

Restrictions  upon  state  powers. 

(A)  The  states,  by  the  Federal  Constitution  (Art.  1  Sec.  8) 
<lelegatcd  to  Congress  the  power  **to  regulate  commerce  with 
foreign  nations  and  among  the  several  states    *    •     *.'' 

(B)  Art.  IX,  Sec.  1  Wisconsin  State  Constitution  provides: 
« « •     •     •     .     ^^^  lY^Q  river  Mississippi  and  the  navig- 

abk  waters  leading  into  the  Mississippi  and  St.  Lawrence, 
and  the  carrying  places  between  the  same  shall  be  common 
highways  and  forever  free,  as  well  to  the  inhabitants  of  the 
state  as  to  the  citizens  of  the  United  States,  without  any  tax 
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impost  or  duty  therefor/'  (This  same  provision  is  found  in 
the  Northwest  Ordinance,  Art.  IV,  Ordinance  1787,  and  in 
the  Wisconsin  Enabling  Act,  Wis.  R.  S.  p.  49). 
(C)  The  state  of  Wisconsin  holds  the  title  to  all  navigable 

waters  within  its  borders  in  trust  for  the  people  and  it  cannot 

constitutionally  impair  such  tnist. 

Fffcct  of  these  resfriclioiL^  upon  state's  powers. 

(A)  The  powers  of  Congress  under  the  commerce  clause  ex- 
tend only  to  navigable  waters  of  the  United  States. 

The  Daniel  Ball,  16  Wall.  557; 

Miller  v.  New  York,  109  U.  S.-385; 

The  Montello,  11  Wall.  411; 

Neaderhouser  v.  State,  28  Ind.  257. 

Such  waters  a«  those  which  form  in  their  ordinary  condition 
by  themselves  or  in  cojuux-tion  with  others,  highways  over 
which  ctmnnerce  is,  or  may  be  carried  on  with  other  states  or 
foreign  nations  in  tjie  customary  mcxies,  are  navigable  watei's 
of  the  United  States. 
Id. 

The  mere  capacity  to  i)ermit  passengers  in  a  boat  of  any  size, 
however  small,  or  to  float  logs  is  not  sufficient  to  constitute  a 
stream  navigable  waters  of  the  United  States.  Therefore  the 
Fox  and  AVolf  rivers  above  Oshkosh  are  not  navigable  waters 
(f  the  United  States. 

^loore  V.  Home  Ins.  Co.,  30  Wis.  496; 
Same  effect,  see  Leovy  v.  U.  S.,  177  U.  S.  621 ; 
Manigault  v.  W'ard,  123  Fed.  707; 
Duluth  Lbr.  Co.  v.  St.  Louis  B.  &  I.  Co.,  5  McCrary 
382. 

It  follows  that  there  are  streams  in  W^isconsin,  navigable  ac- 
cording to  the  AVisconsin  interpretation  of  that  term,  which 
empty  into  navigable  waters  of  the  United  States  and  which 
do  not  conu^  under  the  general  jurisdiction  of  the  Federal  Gov- 
ernnuMit.  (The  Federal  (iovernment  may  however,  prohibit  the 
erccticn  and  maintenance  of  any  obstruction  in  any  such  stream, 
i*'  >uch  obstruction  will  hold  back  the  waters  thereof  to  such 
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ai  extent  as  to  destroy  the  navigation  of  any  navigable  waters 
'A  the  U.  S,     U.  S.  v.  Rio  Grande  Dam  &  I.  Co.,  184  U.  S.  416). 

•' 

Tntil  Congress  by  virtue  of  its  powers  under  the  commerce 
'lause  acts,  the  power  of  the  state  over  its  navigable  waters,  even 
thoufrh  the  same  fonn  a  highway  for  interstate  commerce,  is 
I'lenary. 

Willson  v.  The  Blackbird  Creek  M.  Co.,  2  Pet.  245 ; 

Oilman  v.  Philadelphia,  3  Wall.  713; 

Cummings  v.  Chicago,  188  U.  S.  410  at  427. 

Justice  Barnes   of  the  Wisconsin  Supreme  Court  in  In  re 
Southern  Wisconsin  Power  Co.,  122  N.  W.  801,  having  examined 
ases  bearing  upon  the  powers  of  Congress  and  the  states  over 
navigable  waters  wholly  within  the  limits  of  a  state,  but  form- 
ins:  part  of  a  highway  for  interstate  comiperce,  said : 

'* These  decisions  establish  the  following  propositions: 

(a)  Under  the  commerce  clause  of  the  federal  consti- 
tution the  Congress  of  the  United  States  has  jurisdiction 
over  all  navigable  waters  therein. 

(b)  As  to  navigable  streams  entirely  within  the  borders 
of  a  single  state,  such  state  has  plenary  power  in  the  absence 
of  congressional  action,  but  Congress  is  not  concluded  by 
anything  that  the  state,  or  individuals  by  its  authority,  may 
have  done  from  assuming  entire  control  over  such  streams, 
and  abating  any  erections  that  may  have  been  made,  and 
preventing  others  from  being  made. 

(c)  In  the  abfence  of  legislation  by  Congress  on  the 
subject  a  statute  of  a  state  which  authorizes  the  construction 
of  a  dam  acn^s  a  navijrable  river  wholly  within  such  state 
is  constitutional. 

fd)  There  must  be  a  direct  statute  of  the  T.^nited  Stiites 
in  order  to  bring  within  the  scope  of  its  laws  obstructions 
and  nuisances  in  a  navigable  stream  wholly  within  a  state.** 
Page  807. 

'B^  **The  clause  in  the  constitution,  providing  that  the 
'  'ivitrahle  waters  therein  referred  to  'shall  be  common  highways 
■  "<1  forever  free/  et<*.,  does  not  n'H^r  to  ])liys/cal  obstructions  of 
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these  waters,  but  refers  to  political  regulations  which  would 
hamper  the  freedom  of  commerce.'' 

In  re  Southern  Wis.  Power  Co.,  Supra,  page  8Q7,  citing 
Williamette  I.  B.  Co.,  v.  Hatch,  125  U.  S.  1 ; 

Pound  V.  Turck,  95  U.  S.  459; 

Willson  V.  Blackbird  Creek  Marsh  Co.  2  Pet.  245; 

Oilman  v.  Philadelphia,  3  Wall.  713 ; 

Monongohela  Nav.  Co.  v.  U.  S.,  148  U.  S.  312 ; 

Montgomery  v.  Portland,   190  U.   S.   89; 

See  also  CardweH  v.  Bridge  Co.,  113  U.  S.  205. 

J.  S.  Keator  Lbr.  Co.  v.  St.  Clair  Boom  Co.  72  Wis.  62 ; 

Huse  V.  Glover  119  U.  S.  543  at  547. 

The  limitations  of  the  Northwest  Ordinance  upon  the  terri- 
tory of  Wisconsin  ceased  to  have  any  operative  force  after  she 
become  a  state  of  the  union.  (Even  though  this  were  not  the 
case,  that  clause  of  the  Ordinance  under  examination  has  re- 
ceived the  same  construction  as  announced  by  Justice  Bames 
to  be  placed  upon  the  identical  provision  found  in  the  Wiscon- 
sin Constitution.     (See  cases  cited  by  Justice  Barnes.) 

Pollard's  Lessee  v.  Hagan,  3  How.  212; 

Permoli  v.  First  Municipality,  10  How.  589; 

Strader  v.  Graham,  10  How.  82 ; 

Huse  V.  Glover,  119  U.  S.  543. 

(C)  Our  Supreme  Court  has  said  that  the  state  upon  its 
admission  to  the  union  became  vested  with  title  in  all  of  its 
navigable  waters  to  hold  the  same  in  trust  for  the  people,  ''and 
that  the  state  never  has  and  never  can  constitutionally  impair 
the  trust,"  Rossmiller  v.  State,  114  Wis.  169,  186  (1902;  ''Which 
trusteeship  is  inviolable,  the  state  being  powerless  to  change  the 
situation  by  in  any  way  abdicating  the  trust,"  Pewaukee  v. 
Savoy,  103  Wis.  271.  274  (1898),  and  that  this  title  vested  in 
the  state  **in  trust  to  hold  the  same  so  as  to  preserve  to  the 
people  forever  the  enjoyment  of  the  waters  of  such  lakes,  ponds 
and  rivers."    111.  Steel  Co.  v.  Bilot,  109  Wis.  418,  425  (1901). 

Justice  IMarshall  in  his  syllabus  to  the  Rossmiller  Case  defines 
the  power  of  the  state  over  its  navigable  waters  as  follows: 

**The  power  of  the  state  over  navigable  waters  within 
its  boundaries  is  limited  to  the  enactment  and  enforcement 


Report  op  Wisconsin  Legislative  Committee.        461 

of  such  reasonable  police  regulations  as  may  be  deemed 
necessary  to  preserve  the  common  right  of  all  to  enjoy  the 
same  for  navigation  by  boats  or  otherwise,  and  all  incidents 
of  navigable  waters,  including  the  taking  of  ice  therefrom 
for  domestic  use  or  sale." 

*  *  The  rights  bt  the  people  in  the  navigable  waters  of  the 
state  are  the  same  as  those  incident  to  tidal  waters  at  com- 
mon law.  They  are  beyond  the  power  of  the  state  to  inter- 
fere with,  except  by  reasonable  police  regulations,  as  before 
indicated." 

RossmiUer  v.  State,  114  Wis.  169. 

There  seems  to  be  no  case  directly  in  point  on  this  question. 
However,  the  dicta  found  in  several  cases  lead  to  the  conclusion 
that  l^islative  power  is  limited  to  the  protection  and  enhance- 
ment of  the  public  rights  in  the  navigable  waters  of  the  state. 
and  that  it  has  no  authority  or  power  to  destroy  such  rights. 
The  public  right  to  navigate  such  waters  being  paramount  to  all 
other  rights  therein,  and  the  state  being  trustee  of  such  right 
for  the  people,  the  legislature,  by  authorizing  impassible  ob- 
structions to  be  placed  in  such  waters,  would  be  acting  beyond 
its  powers  as  trustee. 

Following  are  quotations  to  the  effect  that  it  would  be  beyond 
the  legislative  function  to  obstruct  the  passage  along  any  nav- 
igable waters,  and  to  the  effect  that  the  power  of  the  legislature 
over  the  na\agable  waters  of  this  state  are  restricted  as  are  the 
powers  of  the  crown  over  the  navigable  waters  of  England. 

*'In  Priewe  v.  Wis.  S.  L.  &  I.  Co.  93  Wis.  534,  67  N.  W. 
918,  and  again  in  the  same  case  in  103  Wis.  548,  79  N.  W. 
780,  it  was  held,  in  effect,  that  the  state  has  no  such  inter- 
est in  the  beds  of  navigable  lakes  that  it  can  treat  the  same 
as  a  subject  for  bargain  and  sale  or  grant  the  same  away  to 
private  owners  under  the  guise  of  police  power  or  otherwise ; 
that  it  is  a  mere  trustee  of  the  title  thereto,  under  a  trust 
created  before  the  state  was  formed,  to  which  it  was  ap- 
povated  as  trustee  by  its  admission  into  the  Union;  that 
it  has  no  active  duty  to  perform  in  respect  to  the  matter, 
or  i)ower  over  the  same,  except  that  of  mere  regulation  to 
preserve  the  common  right  of  all;  that  its  power  over  the 
res  is  limited  by  the  original  purpose  of  the  trust;  that  it 
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is,  in  eflfeet,  a  mere  trustee  of  an  express  trust,  a  trustee 
with  duties  defiuitely  defined.  Those  principles  aiie  too 
firmly  established  to  admit,  at  this  late  day,  of  being  si*- 
rioiLsl}^  questioned.^'    Rossuiiller  v.  State,  Supra  at  p.  187. 

**This  court  has  repeatedly  said  that  the  navigable  wa- 
ters of  the  state  luive  substantially  the  incidents  of  tidal 
waters  at  common  law;  that  the  title  to  the  beds  of  such 
waters  was  reserved  for  the  state  by  the  Ordinance  of 
1787,  and  vested  in  it  at  the  instant  it  was  admitted  into  the 
Union,  to  preserve  the  public  character  of  such  waters  with 
all  such  incidents;  and  that  the  state  never  has  and  never 
can  constitutionally  impair  the  trust.  McLennan  v.  Preu- 
tice,  85  Wis.  427,  444,  55  N.  W.  764;  Willow  River  Club  v. 
Wade,  100  Wis.  SG,  11:3,  76  N.  W^  273;  Priewe  v.  Wis.  S. 
L.  &  I.  Co.  93  Wis.  534,  550,  67  N.  W.  918;  Priewe  v.  Wis. 
S.  L.  &  1.  Co.  103  Wis.  537,  79  N.  W.  780;  Pewaukee  v. 
Savoy,  103  Wis.  271,  274,  79  N.  W.  436  Mendota  Club  v. 
Anderson,  101  W^is.  479,  78  N.  W'.  185;  Illinois  S.  Co.  v. 
Bilot,  109  Wis.  418,  84  N.  W.  855,  85  N.  AV.  402,  Att'y  Geu. 
ex  rel.  Askew  v.  Smith,  109  Wis.  532,  85  N.  W.  512.  In 
McLennan  v.  Prentice,  quoting  fi'om  the  opinion  of  ^Ir- 
Justice  Field  in  Illinois  Cent.  R.  Co.  v.  Illinois,  146  U.  o. 
387,  13  Sup.  Ct.  110,  the  court  said: 

*  The  right  whicji  the  state  holds  in  these  lakes  is  in  virtue 
of  its  sovereignty  and  in  trust  for  public  purposes  of  nav- 
igation and  fishing.  The  state  has  no  proprietary  interest 
in  them,  and  cannot  abnegate  its  trust  in  relation  to  them.'  '' 
Id.  p.  186. 

''The  wisdom  of  the  fathers  in  securing  to  the  whole 
people  the  right  to  enjoy  the  navigable  waters  of  the  state, 
with  all  their  common-law  incidents,  beyond  the  possibility 
of  any  rightful  prejudicial  gin'ernlnental  interference  thoro- 
with,  and  the  consistent  and  vigorous  defense  of  .such  right 
by  the  judiciary,  will  be  more  and  more  appreciated  as  tinu?- 
goes  on.  The  riglit  is  deemed  to  be  so  strongly  intrenched 
that  all  assaults  upon  it  must  fail." 
Id.  p.  188. 
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In  Sweeney  v.  C.  M.  &  St.  P.  Ry.  Co.,  60  Wis.  at  67,  the 
court  said: 

'*The  navigability  of  the  waters  of  the  Wisconsin  river, 
so  far  as  the  same  are  navigable  in  fact,  is  protected  not 
only  by  the  common  law  of  th-e  county,  but  by  an  express 
constitutional  provision.  (Sec.  1,  Art.  IX — The  prov. 
fonstmed  in  In  re  So.  AVis  Power  Co.  Case  and  held  not 
to  apply  to  physical  obstructions).  There  can  be  no  con- 
tention, therefore  that  the  legislature  has  the  power  to 
entirely  obstruct  the  navigation  of  said  river.  That  the 
legislature  has  the  power  to  authorize  the  building  of 
bridges  across  the  navigable  waters  of  the  Wisconsin,  not- 
withstanding the  ordinance,  the  provisions  of  our  con- 
stitution and  the  conunon  law,  must  also  be  admitted.  But 
that  power  must  be  subordinate  to  the  rights  of  naviga- 
tion, and  bridges  so  authorized  must  be  so  constructed 
and  maintained  as  not  to  materially  or  unnecessarily  ob- 
struct such  navigation.'' 

Continuing,  the  court  at  p.  70,  said: 

'^n  Blanchard  v.  W\  U.  Tel.  Co.,  60  N.  Y.,  510,  the  court 
of  appeal  says:  *In  furtherance  of  commerce  and  travel, 
slight  obstructions,  and  such  as  may  temporarily  interrupt 
the  passage  of  vessels  or  occasion  a  cursory  inconvenience, 
but  which  do  not  materially  impair  navigation,  are  made 
lawfivl  and  tolerated  by  reason  of  the  great  public  good 
that  results  from  these  inconsiderable  disturbances  of  the 
right  of  the  public  to  the  free  and  uninterrupted  use  of 
navigable  streams.  tJpon  this  principle  the  bridging  of 
streams,  the  building  of  wharves,  and  other  like  acts,  are 
permitted;  the  necessary  obstruction  in  every  case  bein^ 
reduced  to  its  minimum.  If  there  is  an  unnecessary  inter- 
ference with  the  navigation,  the  act  becomes  unlawful  by 
reason  of  the  excess  of  the  limits  within  which  obstruc- 
tions are  allowed  in  the  interest  of  the  public'  The  ruio 
above  stated  is  sanctioned  by  this  court  in  Barnes  v.  Racine, 
4  Wis.  454,  466.'' 

There  are  decisions  which  tend,  at  least,  to  hold  that  the 
state  legislature  may  authorize  obstructions  to  navigation — that 
the    le^slative  power  over  navigable  streams,  subject   to  the 
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power  delegated  to  congress  to  regulate  commerce,  is  as  ex- 
tensive as  the  power  of  parliament  over  thie  navigable  waters 
of  England. 

U.  S.  V.  Bedford  Bridge,  1  Woodbury  &  Minot  (U.  S.) 
401; 

Flanagan  v.  City  of  Philadelphia,  42  Pa.  St.  219,  231 ; 

People  V.  N.  Y.  &  S.  I.  P.  Co.,  68  N.  Y.  at  p.  78. 

Famham,  in  his  work  on  waters  and  water  rights,  says: 
**The  question  (as  to  whether  or  not  the  state  has  the 
power  to  authorize  obstructions)  depends  altogether  upon 
the  importance  of  the  navigation  as  compared  with  the 
interest  that  would  be  promoted  by  sacrificing  it."  P. 
398. 

**The  limit  of  this  power  is  the  necessity  of  the  case; 
and  until  the  injury  greatly  exceeds  the  public  benefit 
the  obstruction  will  not  be  interfered  with  by  the  courts.'' 
P.  399. 

**It  is  primarily  for  the  legislature,  and  not  for  the 
courts,  to  determine  between  the  conflicting  interests  and 
the  necessity  of  requiring  the  navigation  right  to  yield,  and 
its  discretion  will  not  be  interfered  with  by  the  courts, 
except  in  cases  of  a  plain  and  gross  abuse  of  discretion." 
P.  399. 

Unless  it  be  shown  that  the  state  of  Wisconsin  holds  its  navi- 
gable waters  in  trust  for  all  public  purposes,  instead  of  for  the 
purpose  of  navigation,  fishinjg,    taking    ice    and  other  rights 
recognized  by  the  common  law  as  belonging  to  the  public  in 
such  waters,  Farnham's  conclusion  is  antagonistic  to  the  trust 
theory   announced   by    our    Supreme    Court.     The  Wheeling 
Bridge  Case,  13  Howard  518  at  577,  repudiates  the  doctrine 
enunciated  by  Famham  that  the  lawfulness  of  an  obstruction 
to  navigation  is  to  be  ascertained  by  a  comparison  between  the 
injuries  and  benefits  produced.  The  case  on  the  authority'  of 
King  V.  Sir  John  Morris,  1  Barn  v.  Adol.  441  and  King  v. 
George  Henry  Ward,  4  Ad.  &  Bl.  384,  holds  that  the  injury 
cannot  be  balanced  against  the  benefits  secured. 

Houck,  in  his  treatise  ''on  rivers,"  pp.  123  to  136,  after  con- 
sidering effects  of  the  commerce  clause  and  the  ordinance  of 
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1787  upon  the  relative  rights  of  the  United  States  and  the 

state  over  navigable  waters,  concludes: 

*'l.  That  the  states  are  the  absolute  owners  of  the  navi- 
gable itiverSjj  their  beds  and  shores.  2.  That  the  states 
continue  to  exert  all  powers  o>[^,  t^^^  ^O Wfi  if *ited  to 
congress.  3.  That  the  state  can  authorize  obstructions  to 
navigation,  although  no  subordinate  body  acting  under  it 
can  exert  the  same  power.  7.  That  the  ordinance  of  1787 
has  no  binding  force  on  the  states  carved  out  of  the  North- 
west territory."    P.  136. 

Conclusion  !1,  to  the  effect  that  the  states  are  the  absolute 
oi^-ners  of  the  navigable  rivers,  is  out  of  harmony  with  th€  law 
of  Wisconsin^  where  it  is  held  that  the  state  is  merely  vested 
with  title  thereto  to  hold  in  trust  for  the  pepole,  and  as  a  result 
f  onelusion  3,  to  the  effect  that  the  state  may  authorize  obstrnc- 
tions  in  such  waters,  is  inapplicable  to  this  state. 

» 
The  legislature  may,  however,  for  certain  purposes  and  under 
certain  conditions,  grant  authority  to  erect  and  maintain 
dams,  bridges  a7id  otlver  structures  in  or  over  navigable 
waters. 
The  legislature  has  power  to  authorize  the  erection  and  main- 
tenauvo  of  dams  or  other  works  in  and  across  navigable  waters 
for  the  purpose  cf  improving  the  navigation  thereof. 

Technically''  such  a  dam  or  such  works  does  not  act  as  an  ob- 
struct ion  but  as  an  improvement  of  the  navigation  of  such 
waters.  And  this  even  though  such  dam  or  works  constitute 
a  barrier  to  passage  at  the  particular  location. 

''The  dam  here  permitted  to  be  erected  is  authori7ed 
in  aid  of  navigation,  and  the  power  of  the  Legislature  is 
plenary  to  empower  individuals  to  construct  dams  in  nsLvi- 
gable  streams  of  the'state  for  such  purpose.  Falls  Mfg. 
Co.  V.  Oconto  River  Imp.  Co.,  87  Wis.  134,  and  cases  cited 
on  page  150  of  the  opinion,  58  N.  W.  257,  261;  in  re  Danoy 
Drainage  District,  129  Wis.  129,  139,  108  N.  W.  202  " 
In  re  Southern  Wis.  Power  Co.,  122  N.  W.  (Wis.)  806, 

at  807. 
See  also  Wis.  Riv.  Imp.  Co.  v.  Manson,  43  Wis.  255; 
Black  River  F.  D.  Ass'n  v.  Ketchum,  54  Wis.  313; 

30 
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Black  River  Imp.  Co.  v.  LaCrosse  B.  &  T.  Co.,  54  Wis. 

659; 
J.  T.  Keator  Lbr.   Co.  v.  St.    Croix    Boom    Corp.,  72 

Wis.  62. 

This  power  to  authorize  dams  or  other  works  to  be  placed  in 
Jiavigable  waters  for  the  purpose  of  improving  the  navigation 
thereof,  is  very  broad. 

'It  is  next  urged  that,  while  the  act  specifies  that  its 
purpose  is  to  improve  the  navigation  of  the  Wisconsin 
river  above  the  dam,  such  dam  is  in  fact  an  obstruction  to 
navigation,  extending  as  it  does  from  bank  to  bank,  and 
being  15  feet  in  height,  that  its  real  purpose  is  to  create 
hydraulic  pow-er  and  that  the  navigation  of  the  river  can- 
not be  obstructed  for  any  such  purpose.  It  has  been  held 
that  the  Legislature  ts  at  least  pyHmarily  the  judge  of  the 
necessity  for  the  proposed  improvement,  and  that  when 
it  delegates  such  a  potver,  and  the  state  does  not  question 
that  the  improvement  mad^  is  in  conformity  with  the  pov}er 
delegated,  neith&r  the  necessity  nor  the  usefulness  of  ihe^ 
improvement,  nor  tJic  manner  in  ivhich  it  is  made,  can  he 
called  in  question  by  private  parties." 

In  re  Southern  Wis.  Power  Co.,  supra,  pp.  807,  808. 

('iting:  Wis.  River  Imp.  Co.  v.  Manson,  43  Wis.  255, 
265; 

Falls  Mfg.  Co.  V.  Oconto  River  Imp.  Co.,  87  Wis.  134, 
151; 

Underwood  Lbr.  Co.  v.  Pelican  B.  Co.,  76  Wis.  76,  85; 

J.  S.  Keator  Lbr  Co.  v.  St.  Croix  B.  Corp,  72  Wis.  62, 

81; 
Vohn  V.  Wausau  Boom  Co.,  47  Wis.  314,  326; 
Black  River  Imp.  Co.  v.  La  Crosse  B.  &  T.  Co.,  54  Wis. 

659,  686, 

The  Legislature  ha.s  power  to  authorize  the  erection  and 
maintenance  of  dams  or  other  w^orks  in  and  across  navigable 
waters  for  a  public  purpose  other  than  the  improvement  of 
navigation. 
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To  this  effect  Ryan,  C.  J.,  in  State  v.  City  of  Ban  Claire, 
40  Wis.  533  at  541 ,  said : 

'*In  the  former  ease,  speaking  of  the  power  granted  to 
the  city  to  construct  water  works,  we  had  occasion  to  say: 
'That  is  so  essentially  a  public  and  municipal  purpose, 
that  it  is  obvious  that  the  city  can  take  any  legitimate 
power  in  aid  of  it.  For  that  purpose,  the  Legislature  could 
unquestionably  grant,  and  the  city  take,  power  to  construct 
and  maintain  a  dam,  7iot  ohstructuig  the  navigation  of  a 
public  river y  or  violate  other  rights,  public  or  private." 

The  legislature  may  grant  authority  to  a  riparian  proprietor 
to  erect  and  maintain  a  dam  or  other  works  in  navigable  waters, 
provided,  the  same  does  not  materially  affect  the  navigation  of 
such  waters,  and,  provided,  that  the  erection  and  maintenance 
c.f  such  dam  or  works  docs  not  inflict  sensible  injury  upon  other 
riparian  proprietors  above  or  below  him.  (The  legislature,  of 
course,  cannot  authorize  one  Wparian  proprietor  to  take  the 
property  of  another,  by  flowing  his  lands  or  otherwise,  with- 
out providing  that  just  compensation  be  paid  therefor,  and, 
in  no  case,  can  the  legislature  grant  such  authority  unless  the 
propertj^  be  tiiken  for  a  public  purpose.) 

The  Territorial  Legislature,  1843,  granted  to  one  Stoughton 
and  another  authority  to  erect  and  maintain  a  dam  across  the 
Rock  River,  on  any  land  they  might  own  in  certain  sections 
named.  This  grant  authorizing  the  damming  of  the  Rcok  River 
lor  the  purpose  of  creating  hydraulic  power,  gave  the  grantees 
power  to  sell  or  lease  the  right  to  use  said  power.  The  act 
I>ro\'ided  that  the  dam  be  equipped  with  a  lock  of  certain 
dimensions,  slides  and  chutes,  and  with  a  fishway. 

The  constitutionality  of  this  act  being  drawn  in  question,  the 
court  in  StoTighton  v.  State,  5  Wis.  296,  said: 

**We  have -stated  that  the  legislature  had  competent  au- 
thority to  authorize  the  erection  of  the  dam.  This  appears 
to  us  to  be  clear  beyond  dispute,  so  far  as  the  public  or 
state  is  concerned.  The  legislative  authority  extended  to 
all  'rightful  subjects  of  legislation;'  and  we  cannot  doubt 
that  it  extended  so  far,  as  to  allow  of  the  erection  of  the 
dam  in  question.  It  is  a  very  common  exercise  of  legis- 
lative power  to  authorize  such  obstructions  to  be  placed 
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in  rivers,  tbe  legislature  taking  care  to  annex  such  con- 
ditions as  it  may  deem  essential,  to  protect  the  public  from 
injury.  Our  state  constitution  did  not  repeal  any  of  the 
acts  of  the  territorial  legislature,  except  such  as  were  re- 
pugnant to  its  provisions;  and  we  see  nothing  in  it  which 
can  be  regarded  as  repugnant  to  the  act  in  question." 

See  also 

Cobb  V.  Smith,  16  Wis,  662; 

Newell  V.  Smith,  15  Wis.  101. 

Section  1596,  Wis.  B.  S.,  declares  streams  that  have  been 
meandered  and  returned  as  navigable  by  the  United  States  sur- 
veyors to  be  navigable  ^^to  iJie  extent  that  no  dam,  bridge  or 
other  obstruction  shall  be  made  in  or  over  the  same  without 
permission  of  the  legislature." 

This  section  applies  only  to  the  streams  that  have  been 
meandered  and  returned  as  navigable  by  the  United  States 
Surveyors,  and  makes  the  right  to  erect  an  obstruction  in  na- 
vigable waters  contingent  upon  gaining  legislative  permission 
therefor. 

Floatable  Streams.  (Navigable  according  to  Wis.  definition). 
Our  supreme  court  has  held  that  a  riparian  proprietor  has 
the  right,  without  legislative  permission,  to  erect  a  dam  in  and 
across  a  floatable  stream  not  thereby  materially  affecting  the* 
beneficial  use  of  such  stream.  A.  C.  Conn  v.  The  Little 
Suamice  Lbr.  Co.,  74  Wis.  G52  and  Chornley  v.  The  Shawano 
W.  P.  &  R.  I.  Co.,  109  Wis.  563.  In  this  latter  case  the  court 
at  p.  596  said : 

**  While  it  has  been  the  policy  of  this  state  to  hold  all 
streames  capable  of  floating  logs  and  timber  to  be  navigable, 
yet  in  streams  like  this  (Wolf  near  Shawano)  that  are  not 
meandered,  the  land  owner  and  the  public  have  certain 
reciprocal  rights,  which  may  be  enjoyed  without  the  ob- 
struction of  the  other.  This  is  fully  set  forth  in  the  opinion 
of  this  court  in  the  case  of  A.  C.  Conn,  v.  Little  Suamico 
L.  Mfg.  Co.,  74  WMs.  652,  which  holds  distinctly  that  a 
dam  may  be  built  and  maintained  by  a  riparian  owner 
without  legislative  permission,  in  a  stream  navigable  only 
for  the  floating  of  logs  and  timber,  and  is  not  unlawful 
if  it  does  not  materialy  affect  or  abridge  the  beneficial 
use  of  the  stream." 


Report  op  Wisconsin  Legislative  Committee.        4(i9 

Powers  of  Congress  to  Obstruct. 

Congress  has  absolute  power  and  control  over  all  the  navig- 
able waters  of  the  United  States  in  the  interest  of  commerce, 
and  the  right  to  declare  what  may  or  may  not,  constitute  ob- 
struction thereof.  U.  S.  v.  North  Bloomfield  G.  M.  Co.,  81  Fed. 
24S. 

*'The  authority  is  given  to  congress  for  the  purpose  of 
aiding  and  not  destroying  navigation  and  commerce,  so  that 
although  authority  over  the  stream  is  absolute  in  execu- 
tion of  the  trust  imposed  upon  it,  whatever  obstruction  it 
authorizes  must  be  for  the  purpose  of  improving  the  na- 
vigation of  the  stream,  or  of  facilitating  commerce."  Pam- 
ham,  Waters  and  Water  Rights,  p.  60. 
Citing  Depew  v.  Wabash  and  E.  Canal,  5  Ind.  8. 

Summary. 

1.  Wisconsin  holds  the  title  to  the  navigable  waters  within 
its  boimdaries  in  trust  for  the  people.  The  people  have  all  the 
rights  in  navigable  waters  of  Wisconsin  that  are  incident  to 
such  waters  at  common -law — among  others,  and  paramount  to 
all,  is  the  public  right  of  navigation.  To  protect  and  enhance 
this  right  is  the  main  object  of  the  trusteeship.  Therefore  the 
state,  through  the  legislature,  has  no  power  to  authorize  im- 
passable obstructions  to  be  placed  in  navigable  waters  so  as 
to  destroy  this  paramount  public  use  thereof. 

2.  However,  the  legislature  may  authorize  dams  and  other 
works  to  be  erected  and  maintained  in  such  waters  for  the  im- 
provement of  the  navigation  thereof,  and  the  legislative  power 
in  granting  such  authority  is  very  broad. 

3.  The  legislature  may  grant  authority  to  erect  and  main- 
tain dams  or  other  works  in,  over  or  across  navigable  waters 
not  materially  affecting  the  navigation  thereof.  If  the  grant  be 
for  public  purpose,  the  right  of  eminent  domain  may  also  be 
given.  If  the  grant  be  to  a  riparian  proprietor  and  for  a  pri- 
vate purpose,  the  grantee  cannot  be  given  power  to  inflict  in- 
sensible injury  upon  any  other  riparian  proprietor  above  or 
1  ♦'low  him. 

4.  In  floatable,  non-moaudered  streams  the  riparian  proprie- 
tor, without  legislative  permission,  may    erect    and    maintain 
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dams  or  other  works  in,  over  or  across  the  same  not  materially 
affecting  the  beneficial  use  thereof. 

Congress,  1)y  the  commerce  clause  is  delegated  power  to 
regulate  interstate  commerce  and  for  such  purpose  is  given  ab- 
solute authority  over  interstate  navigable  waters.  The  powers 
oC  congress  extend  to  the  improvement  and  not  destruction  of 
navigation. 


n.  s.  OWEN, 

"EXHIBIT  22." 
Brief  Number  12 
SUBMITTED  BY  GEORGE  P.  HAMBRBCHT 


ON 


HAS    TilK    LEGISLATURE  POWER  TO  DESTROY  THE 
NAVIGATION  OP  A  NAVIGABLE  STREAM  IN  THE 
INTEREST    OF    DRAINAGE    OP    SUBMERGED    OR 
SWAMP  LANDS. 


TO 


THE    W^ISGONSIN  LEGISLATIVE   COMMITTEE 


ON 


WATER    POWERS,  FORESTRY  AND  DRAINAGE, 


(Authorities  compiled  hy  M.   C.  Riley.) 
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HAS  THE  LEGISLATURE  POWER  TO  DESTROY  THE 
NAVIGATION  OF  A  NAVIGABLE  STREAM  IN  THE 
INTEREST  OF  DRAINAGE  OF  SUBMERGED  OR 
SWAMP  LANDS? 

The  above  question  has  never  been  ideally  presented  to  our 
supreme  court  for  decision.  However,  dicta  is  found  in  cases 
decided  within  the  past  three  or  four  years  indicating  what 
the  Wisconsin  holding  will  be  should  the  question  be  so  pre- 
sented. These  cases  interpret  the  Wisconsin  drainage  laws,  and 
afford  a  discussion  of  the  power  of  the  legislature  over  the 
navigable  waters  of  the  state. 

In  the  case  of  In  re  Dancy    Drainage    District,    129    Wis. 

129,  138  (1906),  Cassoday  C.  J.,  stated  the  question  before  the 

court  as  follows: 

''The  important  question  presented  is  whether  the  trial 
court  was  justified  in  holding  that  the  commissioners,  hy 
the  'drainage  system'  so  reported,  had  no  power  to  'de- 
stroy and  wipe  out  of  existence  the  body  of  water  shown 
and  desigiiatod  on  the  map  as  Rice  Lake/  nor  to  'impair 
the  navigability  of  tlie  Little  Eau  Pleine  river,'  and  that  it 
was  •  beyond  the  power  of  the  court  to  grant  to'  such  com- 
missioners any  such  powder. 


>> 


After  holding  that  the  power  to  destroy  any  navigable  lake 
or  river  is  not  expressly  conferred  upon  the  commissioners  by 
the  drainage  laws,  and  that  they  therefor  had  no  such  power 
notwithstanding  Sec.  1370 — 31  which  provides  that  the  drain- 
age laws  shall  be  liberally  consti*ued  to  promote  the  public 
health  and  welfare  by  reclaiming  wet  and  overflowed  lands,  etc., 
Justice  Cassoday  said: 

"It  is  undisputed  that  Rice  Lake  is  a  mejindered  body 
of  water  and  navigal)lc  in  fact,  and  is  also  undisputed  tha> 
tbe  Little  Ean  Pleine  river  is  a  navigable  stream,  which 
has  been  used  for  driving  and  rafting  logs  for  many  years, 
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and  that  the  lake  is  an  enlargement  of  the  river,  and  thai 
in  and  upon  hoth  the  river  and  the  lake  fish  and  game 
abound.  This  court  has  repeatedly  held  that  the  title  to 
the  bed  of  a  meandered  lake  navigable  in  fact  Ms  in  the 
state  in  trust  for  legitimate  public  uses,  such  as  fishing, 
navigation  and  the  like';  and  that  *the  state  cannot  con- 
vey it  away  for  private  uses,  nor  can  it  abdicate  the  trust.* 
Atty.  Gen'l  ex  rel.  Askew  v.  Smith,  109  Wis.  432,  539, 
and  cases  there  cited.'' 

In- the  IToricon  Drainage  District  Case,  136  Wis.  227  (1908), 
the  proposed  scheme  of  drainage  embraced  within  the  limits 
ordered  contemplated  the  destruction  of  Hustisford  dam  built 
across  Rock  river  by  authority  of  law  more  than  forty  years 
asro,  and  which  has  since  maintained  a  pond  or  enlargement  ot 
the  river.  This  pond  at  some  seasons  of  the  year  is  capable  of 
floating  small  craft.  By  the  proposed  scheme  it  would  be  nec- 
essary to  destroy  the  pond  and  decrease  the  volume  of  water 
in  the  Rock  river  and  otherwise  materially  alter  the  physical 
condition  of  the  river,  and  impair  if  not  destroy  many  of  the 
common  law  incidents  of  navigation.  Op.  p.  235.  The  court, 
by  Justice  Kenvun,  in  the  course  of  its  opinion,  said : 

**  Having  determined  that  Rock  river  is  navigable,  the 
next  question  is,  does  the  drainage  law  authorize  its  im- 
pairment. The  power  conferred  upon  drainage  commis- 
sioners under  sec.  1379 — 22,  stats.  (1898),  was  the  same 
as  the  power  given  them  under  sec.  18,  Ch.  419,  and  Lawa 
of  1905.  And  it  will  be  seen  that  no  authority  is  conferred 
upon  them  to  appropriate  or  impair  navigable  waters.  If 
the  legislature  has  the  power  in  any  case  to  authorize  the 
commifisicners  to  appropriate  or  impair  navigable  waters, 
the  authority  must  be  conferred  in  the  most  plain  and  un- 
ambiguous ternL«."   p.   234. 

*'The  policy  of  the  legislature  of  this  state  has  been  to 
preserve  navigable  waters  of  the  state  from  impairment, 
and  this  court  has  held  it  the  duty  of  the  legislature  to 
do  so.  In  re  Horicon  D.  Dist.  129  Wis.  42,  108  N.  W. 
198,  and  cases  cited."    p.  23S. 

"The  policy  of  this  court  as  shown  by  a  long  line  of 
decisions  has  been   to  scrupulously  protect  the  navigable 
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waters  of  the  state  from  impairineut.  Ne — pee — Nauk 
Cluh  V.  Wilson,  96  Wis.  270,  *  '  *  * ;  Willow  river  Club 
V.  Wade,  100  Wis.  86,  *  •  *;  Mendota  Club  v.  Ander- 
son, 101  Wis.  479,  *  •  •  J  Tewaukee  v.  Savoy,  10r> 
Wis.  271,  •  •  *  ;  Rossmillor  v.  Stato,  114  Wis.  If51), 
**•.''     P.   334. 

Jiisticos   Marshall   and   Sielicfkcr   concurrint^    in     the    ahove 
opinion  said: 

'^This  ease  goes  upon  the  ground  that  the  injurious  in- 
terferenee  with  navigable  waters  is,  at  least,  of  such 
doubtful  policy  that  nothing  short  of  unmistakable  lan- 
guage in  a  legislative  enactment  authorizing  the  same 
should  be  held  to  have  been  so  intended,  and  applying 
that  to  the  law  in  question  no  such  intention  is  expressed. 
There  is  no  need  of  going  further,  but  it  is  proper  to  say 
in  passing  that  whether  the  legislature  could  authorize  the 
destruction  of  a  navigable  lake  is  so  very  doubtful  that 
it  were  better  not  to  say  anything  liable  to  be  construed 
as  suggesting  the  existence  of  such  power.  Generally 
speaking,  a  trustee  can  never  rightfully  destroy  the  subject 
of  the  trust  even  by  the  consent  of  the  cestui  que  trust  if 
thereby  the  dominant  pui'pose  of  the  donor  would  be  de- 
feated. Why  the  great  trust  under  which  the  public 
watei-s  of  the  state  are  held  is  not  governed  by  that  rule 
is  difficult  to  j^erceive. 

Tiie  most  significant  reason  in  my  judgment  why  the 
drainage  scheme  in  questiim  is  not  legitimate  is  that  it 
contemplates  the  destruction  of  a  navigable  lake. 


>  ? 


Justices  Bashford  and  Timlin,  dissenting,  were  of  the 
opinion  that  neither  Rock  river  at  the  place  in  question  nor 
the  mill  pond  is  navigable  in  fact,  and  that  mere  legal  or  arti- 
ficial navigability  is  not  sufficient  to  defeat  the  beneficient  pur- 
posi^s  of  the  drainage  statutes. 

In  Johnson  v.  Eimerman,  140  Wis.  327  (1909),  the  drainage 
system  planned  necessitated  the  destruction  of  a  pond  created 
by  an  enlargement  of  W^aterloo  Creek  (non-navigable).  The 
mil-dam  creating  the  pond  was  built  some  sixty  years  ago  and 
had  been  maintained  ever  since.     The  pond  is    about    a    mile 
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and  a  half  long  and  varies  in  width  from  a  few  feet  at  the 
upper  end  to  200  or  300  feet  at  the  lower  end, — covering  in  all 
about  130  acres,  ajid  has  a  depth  of  eight  feet  at  the  dam, 
which  gradually  lessens  until  it  does  not  exceed  two  or  three 
feet  at  the  ui)per  end.  The  evidence  showed  that  the  pond 
was  navigated  hy  rowloats;  that  it  was  used  as  a  reserve  for 
file  pi*oteetion  for  the  village  of  Marshall;  that  it  furnished 
l):e  supply  of  ice  for  said  village;  that  it  was  resorted  to  for 
fshing,  and  that  farmers  in  its  immediate  vicinity  might  trans- 
p(»rt  their  grist  to  the  mill  over  the  same  if  they  saw  fit  (al- 
taoiigh  no  evidence  was  offered  to  show  that  they  had  done  so 
or  were  over  likely  to  do  so).  The  court,  per  Justice  Barnes, 
held : 

''Slight  as  is  the  showing  of  navigability  in  this  case, 
>till  we  think  it  is  sufficient  to  sustain  the  finding  of  the 
trial  court  that  this  pond  is  in  fact  navigable  and  is  water 
in  whieli  the  public  has  acquired  rights,  *  *  **  .  It 
is  true  that  the  body  of  water  found  to  be  navigable  in 
this  euJ^e  is  small,  but  if  it  is  navigable  in  fact  and  consti- 
tutes a  public  highway  the  rights  of  the  public  therein 
are  as  sacred  and  as  much  entitled  to  protection  as  they 
would  be  in  a  more  pretentious  watercourse.'' 

Then,  after  holding  that  the  case  is  ruled  by  the  Horicon  D. 
Dist.  Case,  supra,  the  court  continued: 

**In  the  IIoric(;n  Drainage  Case  the  court  does  not  de- 
cide that  the  legislature  may  not  authorize  the  destruction 
of  bodies  of  water  navigable  in  fact,  but  it  does  decide  that 
the  act  we  are  considering  did  not  authorize  any  such 
destruction,  and  it  is  at  least  strongly  intimated  in  some  of 
the  decided  cases  that  such  an  act  could  not  be  upheld.  In 
re  Dancy  D.  Dist.  supra;  Priewe  v.  Wis.  S.  L.  &  I.  Co.,  93 
Wis.  534,     *     *     *     /' 

The  above  cases  adhere  to  the  trust  doctrine. 

The  above  cases  reiterate  the  trust  doctrine  adopted  and  un- 
(|ualifiedly  adhered  to  by  the  Wisconsin  supreme  court.  The 
court — 

*    ''has  repeatedly  said  that  the  navigable  waters  of  the 
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state  have  substantially  the  incidents  of  tidal  waters  kt 
common  law;  that  the  title  to  the  beds  of  such  waters  was 
reserved  for  the  state  by  the  ordinance  of  1787  and  vested 
in  it  the  instant  it  was  admitted  into  the  Vnion  to  preserve 
the  public  character  of  such  waters  with  all  such  incidents ; 
and  that  the  state  never  has  and  never  can  constitution- 
ally impair  the  trust.''  Kossmiller  v.  State,  114  Wis.  160, 
189   (1902). 

**The  title  to  the  beds  of  all  lakes  and  ponds  and  of 
rivers  navigable  in  fact  as  well  up  to  the  line  of  ordinary 
high-water  mark  within  the  boundaries  of  the  state  be- 
came vested  in  it  at  the  instant  of  its  admission  into  the 
Union,  in  trust  to  hold  the  same  so  as  to  preserve  to  the 
people  forever  the  enjoyment  of  the  waters  of  such  lakes, 
ponds,  and  rivers  to  the  same  extent  that  the  public  are  en- 
titled to  enjoy  tidal  waters  at  common  law.*' 

111.  Steel  Co.  V.  Bilot,  109  Wis.  418,  425    (1901) 

**Upon  the  admission  of  the  state  into  the  Union  the 
title  to  such  lands  (under  navigable  waters)  by  operation 
of  law,  vested  in  it  in  trust  to  preserve  to  the  people  of  the 
state  forever  the  common  lights  of  fishing  and  navigation, 
and  such  other  rights  as  are  incident  to  public  waters  at 
common  law,  which  trusteeship  is  inviolable,  the  state  being 
powerless  to  change  the  situation  by  any  way  abdicating  its 
trust.''     Pewaukee  v.   Savoy,   103  Wis.  271,  274   (1889). 

Navigable  rivers  and  lakes,  large  and  small,  are  alike  affected 
by  the  trust  doctrine. 

Navigable  rivers  are  as  much  affected  by  this  trust  doctrine 
as  are  navigable  lakes.  This  is  made  plain  by  the  protection 
afforded  the  Rock  and  Little  Eau  Pleine  rivers  in  the  Horicon 
and  Danoy  D.  Dist.  cases,  supra.  The  Johnson  v.  Eimerman 
case,  supra,  makes  plain  that  small  bodies  of  water,  if  navi- 
gable in  fact,  are  a,s  much  affected  by  this  trust  doctrine  as  are 
more  ''pretentious"  watercourses. 


N 
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SUMMABY. 

The   three  cases,— In  re  Daney  D.   Dist.;    Iloricon   D.    Dist.; 

anti  Johnson  v.  Eimerman,  supra,— in  connection  with  the  other 

\V  isconsin  cases  enunciating,  iteratinjr  and  reiterating  the  trust 

doetj-iiie  over  navigable  waters  in  this  state,  are  opposed  to  any 

eonteritfon  to  the  effect  that  the  legislature  has  power  to  destroy 

the  navigation  of  a  navigable  stream  or  lake  in  the  interest  of 

drainag-e  of  submerged  or  swamp  lan^s. 

See  also  Committee  Brief— *' Has  Congress  or  the  state  legis- 
ture  power  to  authorize  the  erection  and  maintenance  of  any 
)>ridge,  dam  or  other  structure  in,  over  or  across  any  navigable 
water  of  this  state  so  as  to  totally  obstruct  the  navigation 
thereof  r'     *' Exhibit  21*'  of  this  report. 


*  i  L^  X*" 


EXHIBIT  23." 


Brief  Number  13 


Stri3MlTTED  BY  GEOROE  P.  HAMBRECHT 


ON 


KFOISL-ATI VE  CONTROL  OVER  PRIVATE  AND  (^UASL 

PUBLIC  CORPORATIONS 


TO 


THK    \VItfCONSIN  LEGISLATIVE  COMMITTEE 


ON 


^y^YTiJK   POWERS,  FORESTRY  AND  DRAINAGE. 


( Autliorities  compiled  by  M.  C.  Riley.) 


J 
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LEGISLATIVE    CONTROL    OVER    PRIVATE    CORPORA- 
TIONS. 

In  attempting  to  ascertain  the  extent  of  the  legislative  con- 
trol over  private  corporations,  much  that  is  elementary  and  of 
conmion  learning  must  be  gone  over.  The  different  sources  of 
legislative  power  over  these  artificial  bodies,  both  before  and 
after  their  creation,  hjxve  been  worked  out  bv  the  courts  in  in- 
numerable  cases.  It  is  the  purpose  of  this  brief,  to  ascertain 
these  sources  of  legislative  power  found  to  exist  by  the  courts 
as  well  as  the  powers  reserved  ])y  express  law,  and  to  point  out 
as  nearly  as  possilile  the  n:;t;irc,  extent  and  application  of  the 
power  of  control  emanating  and  developed  from  such  sources 
and  such  law.  The  application  of  these  powers  of  control  to 
the  two  general  classes  of  private  corporations  and  to  corpora- 
tions that  are  to  be  formed  or  created  and  to  those  already  in 
existence  will  be  considered. 

Two  classes  of  corporations  are  included  in  the  term  private 
corporations, — those  formed  or  organized  for  the  purpose  ol 
conducting  businesses  of  a  purely  private  nature,  and  those 
formed  or  organized  for  the  purpose  of  conducting  businesses 
affected  with  a  public  interest  and  kno\ATi  as  quasi-public  cor- 
porations. The  creation  of  either  class — of  any  corporation — 
is  a  legislative  function. 

State  V.  Bradford,  32  Vt.  50,  52  (1859)  ; 
Stowe  V.  Flagge,  72  111.  297,  401  (1874). 

Initial  Control — Creation  op  Private  Corporations. 

The  practice  was  formerly  for  the  Wisconsin  legislature,  in 
its  discretion,  to  grant  special  charters  of  incorporation  to  any 
association  applying  therefor,  but  since  1871  this  legislative 
function  can  be  exercised  by  enactment  of  general  law  only, 
Wis.  Con.,  Sec.  1,  Art.  XI  and  Sec.  31,  Art.  IV.  Pursuant  to 
):hese  provisions  the  legislature  of  this  state  enacted  general 
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statutes  under  which  a  number  of  persons,  by  complying  with 
certain  conditions,  may  become  a  corporation  for  certain  speci- 
fied purposes. 

The  legislature  is  the  sole  judge  as  to  whether  or  not  corpor- 
ations shall  be  created.  This  being  so  it  follows  that  the  legis- 
lature has  power  to  dictate  the  terms  and  conditions  under 
v.hich  corporations  may  be  formed. 

''The  granting  of  the  rights  and  privileges  which  con- 
stitute the  franchises  of  a  corporation  being  a  matter  rest- 
ing entirely  within  the  control  of  the  legislature,  to  be  ex- 
ercised in  its  good  pleasure,  it  may  be  accompanied  with 
any  such  conditions  as  the  legislature  may  deem  most  suit- 
able to  the  public  interests  and  policy." 
Horn  Silver  Mining  Co.  v.  New  York,  143  TJ.  S.  305 
(1891). 

*'It  is  fundamental  that  a  corporation  can  only  be  cre- 
ated and  exist  by  sanction  of  the  legislature."  (or  of  Con- 
gress). 

Schuetzen  Bund  v.  Agitations  Verein,  44  Minn.  313 
(1880) ; 

Indiana  Bond  Co.  v.  Ogle,  22  Ind.  App.  593  (1899) ; 

Hoadley  v.  Essex  Co.,  105  Mass.  519  (1870) ; 

Franklin  Bridge  Co.  v.  Wood,  14  Ga.  80  (1853) ; 

Stowe  V.  Plagg,  72  111.  397  (1874). 

**A  corporation  is  the  creature  of  the  law,  and  none  of 
its  powers  are  original.  They  are  precisely  what  the  in- 
corporating act  has  made  them,  and  can  only  be  exercised 
in  the  manner  which  the  act  authorizes.  In  other  words, 
the  state  prescribes  the  purposes  of  the  corporation  and 
the  means  of  executing  those  purposes.  The  purposes  and 
means  are  in  the  state's  control." 

Waters  Pierce  Co.  v.  Texas,  177  U.  S.  28,  43  (1899). 

A  corporation  * 'being  the  mere  creature  of  law,  it  pos- 
sesses only  those  properties  which  the  charter  of  its  cre- 
ation confers  upon  it,  either  expressly,  or  as  an  incident 
to  its  very  existence." 

Dartmouth  Coll.  v.  Woodward,  4  Wheat.  518  (1819) ; 
81 
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Waters  Pierce  Co.  v.  Texas,  177  U.  S.  28,  43  (1899)  ; 

Dillard  v.  Webb,  55  Ala.  468  (1876) ; 

Ex  parte  Conway,  4  Ark.  302  (1842)  ; 

Utley  V.  Mining  Co.,  4  Colo.  369  (1878) ; 

Coite  V.  Savings  Soc,  32  Conn.  173  (1864)  ; 

Deringer  v.  Deringer,  5  Houst  (Del.),  416  (1878)  ; 

State  V.  Stormont  24  Kan.  686  (1881) ; 

Miller  v.  Ewer,  27  Me.  509  (1847)  ; 

Swan  V.  Williams,  2  Mich.  427  (1852)  ; 

Horba^k  v.  Tyrell,  48  Neb.  514  (1896) ; 

Curtis  V.  Leavitt,  15  N.  Y.  9  (1857)  ; 

McCandless  v.  Richmond,  etc.,  R.  Co.,  38  So.   Car.    103 

(1892)  ; 
Waterbury  v.  Laredo,  60  Tex.  519  (1883) ; 
Richards  v.  Chirksburg,  30  W.  Va.  491  (1887)  ; 
Green's  Brices  Ultra  Vires,  p.  23. 

The  Wisconsin  legislature,  then,  may  by  general  law  pre- 
scribe the  purposes  for  which  corporations  may  be  formed  ;  the 
method  of  procedure  preliminary  to  incorporation;  whether  or 
not  as  well  as  the  purpose  or  purposes  for  which  stock  and 
bonds  may  be  issued;*  the  conditions  as  to  denomination  of 
shares  of  stock  and  their  transferability;  that  stock  and  bonds 
shall  be  issued  under  the  supervision  of  a  commission  only ;  the 
amount  of  stock  that  shall  be  subscribed  and  paid  in  as  a  con- 
dition precedent  to  the  doing  of  business  by  the  corporation ; 
that  the  stock  issued  shall  be  sold  for.  cash  only,  or  that  the 
same  may  in  part  be  exchanged  for  property  or  services,  and 
that  the  same  shall  be  sold  at  not  less  than  par.  The  legisla- 
ture may  dictate  the  amount  of  indebtedness  that  may  be  in- 
curred by  the  corporation;  that  bonds  may  be  issued  in  amount 
cmly  to  a  certain  proportion  of  the  capital  stock  actually  paid 
in,  and  tliat  the  bonds  bear  only  a  certain  rate  of  interest.  It 
may  prescribe  the  purpose  or  purposes  for  which  additional  or 


♦  The  power  to  Issue  stock  or  bonds  will  not  be  implied  as  an  inci- 
dont  to  corporate  existenre,  Cooke  v.  Marshall,  191  Pa.  St.  315  (1899)  * 
Salom  ?.Till  Dnm  Corp.  v.  Roprs.  6  Pick.  23  (1827);  Parrlngton  v.  Tenn' 
IM  V.  S    679  (1S77):  Crandall  v.  Lincoln,  52  Conn.  73  (1884);   State  v 

Firo  Assn.  T.l  N.  J.  L.  195  (1851). 
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new  stock  or  other  securities  may  be  issued  ;t  the  price  for 
wKich  the  same  shall  be  sold;  that  the  same  shall  be  sold  at 
IHiblic  auctioxi,  and  that  the  issue  shall  be  under  the  supervi- 
=5ion  of  a  comniission.  In  short,  the  legislature  may  by  general 
laws  dictate  that  the  issue  of  securities  by  any  corporation  to 
iv»  formed  shall  represent  actual  investment  in  its  property. 

In  like  manner  the  legislature  may  fix  the  personal  liability 
of  the  stockholders;  prescribe  the  number  and  method  of  elec- 
liiin  of  directors;  dictate  the  scheme  of  management  of  the 
<orx>oration  and  the  system  of  accounting  to  be  adopted;  re- 
tjuire  that  the  business  and  all  transactions  of  the  corporation 
he  given  the  utmost  publicity,  and  may  dictate  any  other  terms 
or  conditions  it  may  see  fit.  The  general  incorporation  laws  of 
Wisconsin,  in  so  far  as  corporations  to  be  formed  are  concerned, 
nay  be  amended  or  reconstructed  so  as  to  embrace  any  or  all 
•-^f  the  foregoing  suggestions.  The  corporators  must  accept  all 
terms  and  conditions  provided,  dictated  and  required  or  aban- 
•Ion  incorporating  as  an  alternative. 

As  to  all  corporations  of  either  class,  therefore,  the  legisla- 
tnre  has  an  almost  unlimited  power  of  initial  regulation.  Bodge 
V.  Woolsey,  18  How.  331  (1855).  The  charter  offered  by  the 
•-^ate,  if  accepted,  constitutes  a  contract  between  the  state  and 
tlie  corporators.    Dartmouth  College  Case,  4  Wheat.  518  (1819). 

roxTBOij  0\^ER  Private  Corporations  Already  m  Existence. 

Tlie  constitutionality  of  legislation  affecting  existing  private 
"i'>rporations. 

Constitutional  prohibitions : 

Sec.  10,  Art.  1,  U.  S.  Con.,  provides  that  "no  state  shall 
*  *  *  pass  any  *  •  *  law  impairing  the  obligation  of 
'^•ontracts. " 

The  Fourteenth    Amendment,   TJ.    S.  Con.,  provides   that  no 


t  In  the  absence  of  express  authority  from  the  state  a  corporation 
ha*  no  power  whatsoever  to  Increase  or  reduce  its  capital  stock.  Sco- 
vfil#*  V.  Thayer,  105  U.  S.  143  (1881) ;  Sutherland  v.  Olcott,  95  N.  Y.  100 
«1S«4);  Grangers,  etc.  Ins.  Co.  v.  Kamper,  73  Ala.  325  (1882);  Moses  v. 
Oroe  Bank,  1  Lea  (Tenn.)  398  (1878);  Ferris  v.  Ludlaw,  7  Ind.  517 
n^J^)-  Lathrop  v.  Knelland,  46  Barb.  (1866);  Kampman  v.  Fanrer,  87 
Tex  491  (1895)  I   Laredo  Imp.  Co.  v.  Stevenson,  66  Fed.  633  (1895). 
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^5?X      state  shall  ''deprive  any   person   of   life,  liberty,  or   property 

t^    without  due  process  of  law,  nor  deny  to  any  person  within  its 

^®|  jurisdiction  the  equal  protection  of  the  laws." 

^        Sec.  13,  Art.  1,  Wis.  Con.,  provides  that  *'the  property  of  no 

person  shall  be  taken  for  public  use  without  just  compensation 

therefore." 

That  a  charter  of  incorporation  is  a  contract  between  the 
state  and  the  corporators,  and  that  a  corporation  is  a  person,  so 
as  to  bring  the  charter  and  the  corporation  within  the  protection 
of  Sec.  10,  Art.  1,  and  the  Fourteenth  Amendment,  TJ.  S.  Con. 
respectively,  is  too  well  settled  to  require  citation  of  authority. 
However,  these  rules  do  not  confine  the  legislative  power  over 
private  corporations  to  initial  regulation  and  control.  In  other 
words  corporations  now  in  existence — those  that  have  acquired 
vested  rights  under  and  by  virtue  of  existing  charters — are  still 
within  certain  limits,  subject  to  be  controlled  and  regulated  by 
the  legislature. 


The  Police  Power  as  a  Source  op  Legislative  Controli  Over 

Private  Corporations. 

(a)  Protection  of  the  lives,  health,  property  and  morals  of  citi- 
zens. 
All  rights,  corporate  and  individual,  are  held  subject  to  the 
police  power  of  the  state.  The  doctrine  that  a  charter  is  a  con- 
tract does  not  exempt  corporations  from  future  legislation  en- 
acted for  the  protection  of  the  lives,  health  and  property  of  the 
citizens  of  the  state,  or  for  the  maintenance  of  good  order  and 
the  preservation  of  the  public  morals.  A  railroad  company 
cannot  therefore  set  up  its  charter  to  escape  the  operation  of  a 
law  compelling  it  to  adopt  certain  safeguards  such  as  the  con- 
struction of  bridges,  building  of  fences,  improvement  of  cross- 
ings, erection  of  danger  signals,  regulation  of  speed,  and  others, 
calculated  to  prevent  accident,  Kan.  Pac.  Ry.  Co.  v.  Mower,  1(> 
Kan.  573  (1876)  ;  Thorpe  v.  Rutland,  etc.  Ry.  Co.,  27  Vt.  14o 
(1854)  ;  Galena,  etc.,  Ry.  Co.  v.  Appleby,  28  111.  283  (1862)  ;  Ind. 
Ry.  Co.  V.  Kercheval,  16  Ind.  84  (1861) ;  C.  M.  &  St.  P.  Ry.  Co. 
V.  Milwaukee,  97  Wis.  418  (1897) ;  the  charter  rights  of  an  elec- 
tric company  to  place  its  wires  under  the  streets  of  a  city  are 
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subject  to  reasonable  municipal  regulation  as  to  the  method  of 

fsercising  that  right;  Qaslight  Co.  v.  Murphy,  170   U.    S.    78 

,1897) ;  the  legislature  may,  in  justice  to  miners,  require  coal 

mining  companies  to  weigh  coal  before  it  is  screened,  Woodson 

V.  State,  fiJ)  Ark.  521  (1900) ;  under  this  power  the  legislature 

may  lim.t  the  hours  of  work  of  women  and  children,  even  as 

against  corporations,  Conn.  v.  Hamilton  Mfg.  Co.,  120  Mass.  383 

1876),  and  the  charter  of  a  lottery  or  a  brewing  company  does 

uot  prevent  subsequent  legislation  to  suppress  lotteries  or  the 

manufacturing  of  intoxicating  liquors.     Stone  v.  Miss.  101  U.  S. 

S14  (1879)  ;  Boston  Beer  Co.  v.  Mass.,  97  U.  S.  25  (1877). 

The  court  in  Pearsall  v.  Gt.  Nor.  Ry.,  161    U.   S.    646,   666 

1896)  in  speaking  of  the  police  power  said: 

'*So  important  is  this  power,  and  so  necessary  to  the  pub- 
lic safety  and  health,  that  it  cannot  be  bargained  aw^ay  by 
the  legislature,  and  hence  it  has  been  held  that  charters  for 
purposes  inconsistent  with  a  due  regard  for  the  public 
health  or  morals  may  be  abrogated  in  the  interests  of  a 
more  enlightened  public  opinion." 

b)  Publicity  of  corporate  transactions  and  financial  condi- 
tion. 

The  legislature  may  under  the  police  pawer  require  corpora- 
tions at  stated  times  or  periods  to  make  and  file  with  some  pub- 
lic official  of  the  state  or  county,  reports  of  their  business  trans- 
actions and  financial  condition  for  a  state  preceding  period. 
Elliott,  Priv.  Corps.  See.  92.  The  supreme  court  of  Illinois  re- 
cently held  that  the  state  had  power  to  compel  a  corporation 
•reated  for  a  purely  private  purpose  to  make  such  reports,  and 
to  declare  that  failure  so  to  do  would  be  prima-facie  evidence 
"f  non-user  and  suflScient  to  authorize  a  forfeiture  of  the  charter, 
and  that  such  a  requirement  was  not  objectionable  as  impairing 
the   obligation    of    contracts.    People    v.    Rose,    207    111.,    352 

1904).*  The  United  States  Supreme  Court  has  held  that  the 
power  to  require  such  reports  is  implied  in  every  charter  of  in- 
corporation.    Chicago  Life  Ins.  Co.  v.  Needles,  113  U.  S.  574 

1884) ;  Eagle  Ins.  Co.  v.  Ohio,  153  U.  S.  446  (1893).     To  the 


•  The  power  to  require  reports  was  in  this  case  based  upon  tne  power 
to  tax  and  to  procure  the  necessary  information  to  properly  exercise 
that  power. 
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same  geueral  effect,  see  State  v.  Eagle  Ins.  Co.,  50  Ohio  St.  272 
(1893) ;  Pearsall  v.  Gt.  Nor.  Pac.  Ry.  Co.,  161  U.  S.  666  (1895) ; 
Louisville  R.  R,  Co.  v.  Kentucky,  161  U.  S.  697  (1895).  The 
same  doctrine  is  recognized  in  Wisconsin  as  applied  to  the  visi- 
torial  power  of  the  state  over  corporations : 

**The  visitorial  or  superintending  power  of  the  state 
over  corporations  created  by  the  legislature  will  always 
be  exercised,  in  proper  cases,  through  the  medium  of  the 
courts  of  the  state,  to  keep  those  corporations  within  the 
limits  of  their  lawful  powers,  and  to  correct  and  punish 
abuses  of  their  franchises.  To  this  extent  the  courts  will 
issue  writs  of  quo  warranto  mandatnas  or  injunction,  as  the 
exigencies  of  the  particular  case  may  require;  will  inquire 
into  the  grievance  complained'  of,  and,  if  the  same  is  found 
to  exist,  will  apply  such  remedy  as  the  law  prescribes. 
Every  corporation  of  the  state,  whether  public  or  private, 
civil  or  municipal,  is  subject  to  this  superintending  control, 
although  in  its  exercise  different  rules  may  be  applied  to 
different  cases  of  corporations."  The  state  ex  rel.  Cuppcil 
V.  I\Iilw.  Chamber  of  Commerce,  47  AVis.  670,  679  (1879) : 
sec  also  Wis.  Keeley  Ins.  Co.  v.  Milw.  Co.,  95  Wis.  153,  158 
(1897). 

This  power  of  the  legislature  to  requii'e  periodic  reports  is  a 
natural  concomitaiit  of  the  power  to  regulate  the  charges  and 
services  of  quasi-public  corporations,  but  the  power  extends  to 
corporations  of  either  class. 

(C)  Control   Over  the   Charges   and    Service   of    Private 

Corporations. 

'  *  When  *  •  »  one  devotes  his  property  to  a  use  in 
which  the  public  has  an  interest,  he,  in  effect,  grants  to  the 
public  an  interest  in  that  use  and  must  submit  to  be  con- 
trolled by  the  public  for  the  common  good,  to  the  extent  of 
the  interest  he  has  thus  created.  He  may  withdraw  his 
grant  by  discontinuing  the  use,  but  so  long  as  he  main- 
tains the  use  he  must  submit  to  the  control." 
Munn  V.  111.,  94  U.  S.  113. 
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In  the  preceding  case  the  question  was  as  to  the  power  of 
the  legislature  of  Illinois  to  fix  by  law  the  ma3:imum  of  charges 
for  the  storage  of  grain  in  warehouses  at  Chicago  and  other 
])!aco9  in  the  state  havlog  not  less  than  JJDO.Qpo  UjJy^tw^^^ind 
to  require  persons  doing  business  as  pnKM^wfKcmvSl^^^  to 
\r\l*  out  a  license  for  such  business,  and  to  declare  the  business 
to  be  that  of  public  warehousemen.  The  constitutionality  of 
s'l'h  legislation  Was  sustained  on  the  theory  that  ** where  pri- 
vate property  is  devoted  to  the  public  use  it  is  subject  to  pub- 
lic regulation." 

Fullowing  the  Munri  and  other  cases,  commonly  called  the 
"Warehouse  Cases,''  came  the  '^Granger  Cases''  involving  a 
'"iisideration  of  the  charters  of  different  railroad  companies 
and  the  extent  of  the  power  of  the  legislature  to  control  their 
'barges.  These  cases  decided  that  railroads  are  subject  to  the 
supervision  and  control  of  the  legislature  like  all  carriers  at  com- 
mon law,  and  under  the  decision  in  the  Munn  Case,  that  they 
are  subject  to  legislation  as  to  their  rates  of  fare  and  freight 
and  their  ser\'ice,  unless  protected  by  their  charter;  that  in  the 
af  seuce  of  charter-Contracts  the  charges  by  railroad  companies 
for  services  within  the  state  may  be  limited  by  the  legislature ; 
That  where  the  state  constitution  reserves  a  right  of  alteration 
■T  repral,  the  legislature  may  prescribe    a   maximum    rate    of 

•  harge,  although  the  charter  authorizes  such  charges  as  are  rea- 
sonable. 

Chicago  B.  &  R.  R.  R.  Co.  v.  Iowa,  94  tJ.  S.  155  (1876)  ; 

Peik  V.  C.  &  N.  W.  Ry.  Co.,  Ibid.  104; 

C.  M.  &  St.  P.  Ry.  Co.  V.  Ackley,  Ibid.  179 ; 

Winona  &  St.  P.  Ry.  v.  Blake,  Ibid.  180; 

St(»ne  V.  Wis.,  Ibid.  181; 

Buggies  V.  in.,  108  r.  S.  526  (1883). 

'Hie  "Railroad  Commission  Cases,"  116  U.  S.  307  (IHcSf)), 
nfRrm  the  '* Granger  Cases"  and  go  beyond  thorn,  sustaining 
tiie  validity  of  a  statute  re.fjrulating  rates  of  transportation  and 

♦  n'ating  a  state  ])oard  of  commissioners  to  su[)ervise  and  en- 
force the  same.  The  court  holds  that  the  creation  of  such  a 
hoard  does  not  violate  the  cliartcr  rights  of  the  corporation  to 
manage  its  affairs  through  its  own  directors;  that  statutes  regu- 
lating rates   of  charges  do  not  deprive  corporations   oi  their 
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property  without  due  process  of  law ;  but  declares  that  the  power 
of  regulation  is  not  power  to  destroy, — that  limitation  is  not 
equivalent  to  confiscation.  This  power  of  regulation  is  declared 
to  be  one  that  cannot  be  bargained  away  except  by  express  grant. 
The  legislative  control  over  corporations  thus  maintained  is 
based  upon  the  nature  of  the  business  carried  on,  and  the  leg- 
islative power  is,  therefore,  left  to  the  combine^  determination 
of  the  legislative  and  judicial  authority  as  to  the  nature  of  the 
business.  Since  the  decision  in  the  Munn  Case,  the  courts,  both 
Federal  and  state,  have  gradually  added  to  the  classes  of  busi- 
ness subject  to  this  control  and  regulation. 

The  cases  hold  that  a  business  which  (1)  enjoys  special  pri- 
vileges by  way  of  use  of  public  streets  and  property,  or  (2)  has 
had  delegated  to  it  the  sovereign  prerogative  of  eminent  do- 
main,* or  (3)  a  business  that  constitutes  a  virtual  or  legal 
monopoly,  is  affected  with  a  public  interest  and  may,  on  any 
one  of  these  three  grounds  or  on  a  combination  of  such  grounds, 
be  subjected  to  imusual  regulation  and  control.  A  review  of 
the  cases,  however,  leads  to  the  conclusion  that  neither  special 
privilege  nor  monopolistic  character  is  absolutely  essential  to 
subject  a  business  to  this  governmental  supervision.  The  na- 
ture of  the  business  seems  to  be  the  criterion.  The  principle 
underlying  this  theory  is  that  if  any  business  is  of  such  a  char- 
acter or  is  operated  under  such  conditions  that  there  is  danger 
of  oppression  of  the  people,  special  regulation  and  control  may 
be  invoked.f 

Corporations  engaged  in  a  business  of  a  purely  private  na- 
ture are  not  subject  to  this  unusual  regulation  and  control. 


*  For  an  exception  see  State  v.  Ass'd  Press,  159  Mo.  410,  where  the 
court  held  that  in  the  absence  of  legislation  to  that  effect,  it,  the  court, 
would  not  declare  the  Piess  Company's  business  to  be  affected  with  a 
public  interest  even  though  the  company  had  delegated  to  it  the  power 
of  eminent  domain. 

t  For  a  compilation  of  businesses  that  have  been  held  to  be  affected 

with  a  public  interest  and  therefore  to  be  subject  to  this  unusual  regu- 

I  lation  and  control,  see  Committee  Brief — The  Nature  of  a  Public  Utility. 
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Control  Under  the  Power  op  Eminent  Domain. 

The  legislature  may  exercise  the  power  of  eminent  domain  to 
authorize  the  taking  of  the  property  of  corporations,  including 
their  franchises,  upon  due  compensation. 

W.  River  Bridge  Co.  vi  Dix.  6  How.  507  (1848) ; 

Richmond  efe.  R.  R.  Co.  v.  Louisa  R.  Co.  13  How.  71 ; 

Greenwood  v.  Prt.  Co.  105  U.  S.  13  (1881) ; 

N.  O.  G.  L.  Co.  V.  La.  etc.  Co.,  115  U.  S.  650  (1884). 

The  Constitution  of  the  U.  S.  cannot  be  so  construed  as  to 
take  away  this  power  from  the  state.  The  charter  is  a  contract 
with  the  state,  but  like  all  other  property  is  subject  to  this  sov- 
ereign prerogative — ^to  be  taken  for  a  public  purpose.  W.  River 
Bridge  Co.  v.  Div.  G  How.  507  (1848). 

This  principle  places  the  most  valuable  and  exclusive  rights 
and  franchises  of  corporations  under  legislative  control,  when-* 
ever  the  public  interests  appears  to  the  legislature  to  require 
that  new  corporations  should  be  organized  and  that  constantly 
developing  necessities  of  growing  and  progressive  communities 
be  aided  by  new  corporate  undertakings.  The  practical  opera- 
tion of  this  principle  is  to  keep  the  limits  of  the  field  of  cor- 
porate exertion  under  the  constant  supervision  of  the  legislature, 
and  to  leave  to  the  determination  of  the  representatives  of  the 
people  the  question  whether  that  field  should  be  enlarged  or  re- 
stricted at  any  particular  period.  Under  the  power  of  eminent 
domain  this  end  is  subserved,  and  corporations  which  have  ac- 
quired vested  rights  and  interests  receive  just  compensation  for 
whatever  is  taken  from  chem. 

Control  Under  the  Power  to  Tax. 

*' There*  are,  in  general,  four  methods  of  taxing  corporate  in- 
terests. These  are,  first,  by  tax  on  the  franchise;  second,  on 
the  capital  stock ;  third,  on  the  real  estate  and  personal  property 
of  the  cori)oration ;  fourth,  by  a  tax  on  the  shares  of  stock  in 
the  hands  of  the  stockholders."  Cook  Corporations,  Vol.  3, 
Sec.  56,  Citing,  2  Redf.,  Kailw.  (3d.  Ed.),  p.  453;  Ottawa  Glass 
Co.  v.  McCaleb,  81  111.  556  (1876) ;  Louisville,  etc.^  R.  R,  Co.  v. 
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State,  8  Heisk  (Tenu.)  63,  795  (1875).  (A  fifth  method  is 
sometimes  adopted — a  tax  ou  corporate  dividendjs;  but  this  is 
construed  to  be  only  a  method  of  valuing  the  franchise  on  capi- 
tal stock,  and  can  hardly  be  called  a  fifth  method.)* 

Where  the  matter  is  not  regulated  by  the  state  constitution, 
it  is  entirely  within  the  discretion  of  the  legislature  to  say  which 
of  these  four  methods  of  taxation  shall  be  adopted.  It  is  also 
within  the  discretion  of  the  legislature  to  tax  the  corporation 
in  two  or  more  of  these  ways — to  levy  a  double,  treble  or  quad- 
ruple tax  thereon.f 

(a)  Taxation  on  shares  of  stock. 

(a)  The  right  of  the  state  to  tax  resident  stockholders  of  a 
resident  corporation  on  their  shares  of  stock  is  undoubted. 

(b)  On  the  principle  of  law  tliat  shares  of  stock  are  personal 
property  and  follow  the  domicile  of  their  owner,  resident  stock- 
holders in  a  non-resident  or  foreign  corporation  may  be  taxed 
on  their  shares  of  stock. 

Bradley  v.  Bander.  36  Ohio  St.,  28  (1880) ; 

Reward  v.  Rising  Sun,  79  Ind.  (1831) ; 

Dyer  v.  Osborne,  11  R.  I.  321  (1876)  ; 

McKeen  v.  North  Hampton  Co.,  49  Pa.  St.  519  (1865) ; 

D\Wght  V.  Boston,  94  Mass.  316  (1866)  ; 

Worth  V.  Comrs.,  82  N.  C.  420  (1880). 

(c)  Non-resident  stockholders  in  resident  or  domestic  cor- 
I                            porations  may  be  taxed  on  their  shares  of  stock.     To  avoid  the 

common  law  rule  relative  to  the  situs  of  personal  property,  the 

!  *  Eronomists  differ  in  their  classifications  of  the  methods  of  taxing 

I  corporations.     Mr.  Cook's  classification  is   inclusive.     Seligrman  classi- 

fies as  foPows:     Ta'^ation  on  the  value  of  the  property,  on  the  capital 
i  stock  at  par  value,  on  tli©  canital  stock  at  market  value,  on  the  capital 

stock  plus  bonded  d^bt,  on  th<^  capHal  stock  plus  total  debt,  on  gross 
j  earnings,  on  dividends,  on  capital  stock  according  to  dividends,  on  net 

earnineg,  en  franchise,  on  loans  and  on  business. 
I  t  Aside  from  constitution^il  restrictions  It  is  within  the  power  of  the 

I  legislature  to  le^'y,  not  only  a  double  tax,  but  even  a  treble  or  quad- 

ruple tax.  If  it  so  choosejB.  Salem  Iron,  etc.  Co.  v.  Denver^,  10  Mass. 
514  (ISin);  Belo  v.  Forsyth  Comr*a..  82  N.  4:?  415  riS89) :  Hasely  v. 
Enslcy,  82  N.  E  Ren.  809  (Ind.  1007):  Toll  Bridge  Co.  v.  Osborne,  35 
Conn.  7  (1888):  Hannebal.  etc.  R.  R.  v.  Shacklett,  30  Mo.  650,  560 
(18fi0) ;  see  Cooley  on  Taxation,  Vol.  1,  p.  387  et  seq.;  Froeer  v.  Biebem. 
16  Ohio  St.  614   (1866). 
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^tate  in  creating  a  corporation  may  in  its  charter  give  to  the 
shares  of  stock  a  situs  at  the  location  of  the  corporation. 

Ottawa  Glass  Co.  v.  McCaleb,  81  III.  556  (1876)  5 

State  V.  Mayhew,  2  Gill  (Md.)  487  (1845)"; 

Whitnay  v.  Bagsvale,  33  Ind.  107  (1870) ; 

Tallman  v.  Butler  Co.,  12  la.  531  (1861) ; 

Corry  v.  Mayor,  etc.,  96  Md.  310  (1903) ; 

St.  Louis  National  Bank  v.  Patin,  21  Fed.  203  (1876). 

The  method  of  enforcing  the  payment  of  this  tax  may  be  by 
compelling  the  corporation  to  pay  it  and  giving  it  a  lien  there- 
fore on  the  stock,  authorizing  it  to  deduct  the  tax  from  the 
non-resident  stockholders'  dividends.  Such  tax  may  be  levied 
under  the  reserved  right  to  amend  the  charter. 

Corry  v.  Baltimore,  196  U.  S.  466  (1905) ; 

Ottawa  Glass  Co.  v.  MeCaleb,  supra. 

In  the  cage  of  St.  Albans  v.  National  Car  Co.,  57  Vt.  68 
1 1884),  it  was  held  that  the  statute  giving  shares  of  9tock  a 
situs  at  the  location  of  the  corporation  may  be  passed  after  in- 
corporation and  that  mwndamMs  lies  to  compel  the  corporation 
to  pay  the  tax.  The  state  may  prescribe  that  resident  stock- 
iiolders  shall  pay  a  tax  where  they  reside,  and  that  the  corpora- 
tion shall  pay  a  tax  based  upon  the  values  of  the  shares  of  stock 
held  by  non-residents,  and  that  the  corporation  shall  have  a  lien 
r.n  the  stock  of  such  stockholders  for  such  tax  so  paid.  State 
V.  Travelers  Ins.  Co.,  70  Conn.  590  (1898).  Cooley,  Taxation 
2nd  Ed.),  433,  clearly  upholds  the  rule  that  the  state  may  levy 
a  tax  on  shares  of  stock  and  compel  the  corporation  to  pay  it. 
Xuraerous  cases  are  there  cited  to  substantiate  this  proposition. 

Control  TTnder  the  Power  of  Forfeiture. 

**A  private  corporation  created  by  the  legislature  may  loss 
its  franchises  by  a  misuser  or  nonuser  of  them;  and  they  may 
he  resumed  by  the  government  by  a  judicial  judgment  upon  a 
quo  varronto  to  ascertain  and  enforce  the  forfeiture.  This  is 
the  common  law  of' the  land,  and  is*  a  tacit  condition  to  the  cre- 
ation of  every  such  corporation." 

Terrett  v.  Taylor,  9  Cranch,  51  (1815)  ; 

State  V.  Milw.  L.  S.  &  W.  R.  Co.,  45  Wis.  579  (1878) ; 
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State  V.  Madison  St.  Ry.,  72  Wis.  612  (1888) ; 
Weight  V.  Milw.  E.  R.  &  L.  Co.,  95  Wis.  29  (1897) ; 
.Pec.  V.  No.  River  Sugar  Ref.  Co.,  121  N.  Y.  582  (1890) ; 
Chgo.  Life  Ins.  Co.  v.  Auditor,  101  111.  82  (1881) ; 
Distilling  Co.  v.  People,  156  lU.  448  (1895) ; 
Peo.  V.  Pullman  Pal.  Car  Co.,  175  111.  125  (1898). 

(a)  Forfeiture  for  misuser. 

Ultra  vires  acts*  and  usurpations  of  franchises  are  acts  which 
constitute  a  misuser. 

In  People  v.  Pullman  Pal.  Car  Co.,  supra,  the  charter  of  the 
Car  Co.  which  was  incorporated  to  manufacture  railroad  cars 
was  forfeited  because  the  company  laid  out  a  town  around  its 
works ;  built  2,200  homes  to  lease  to  its  employees ;  built  a  hotel, 
saloon,  theatre,  gas  plant,  a  system  of  waterworks,  and  a  brick 
plant,  and  operated  a  farm  for  supplies  to  sell  to  its  employees. 

In  People  v.  Nor.  River  Sugar  Ref.  Co..  supra,  the  charter 
of  the  corporation  whose  stockholders  had  entered  into  a 
"trust''  with  the  stockholders  of  competing  corporations,  for 
the  purpose  of  forming  a  monopoly  to  raise  the  price  of  sugar, 
was,  at  the  instance  of  the  attorney  general,  forfeited.  Like 
treatment  was  accorded  a  corporation  formed  to  purchase  sub 
stantially  all  the  distilleries  in  the  country.  Distilling,  etc.,  Co. 
V.  Peo.,  156  111.  448  (1895).  The  state  may  forfeit  a  charter  for 
the  failure  of  the  officers  to  file  the  annual  report  and  of  the 
stockholders  to  pay  in  the  capital  stock  as  required  by  statute. 
Peo.  V.  Buffalo,  etc.,  Co.,  131  N.  Y.  140  (1892).  A  waterworks 
charter  may  be  forfeited  where  the  corporation  willfully  and 
persistently  charges  more  for  water  than  its  charter  specifies. 
State  V.  New  Orleans,  etc.,  Co.,  107  La.  1  (1901).  See  s.  c.  336. 
Where  a  railroad  leases  its  line  in  violation  of  a  constitutional 
provision,  prohibiting  the  consolidation  of  parallel  lines,  it  is 
subject  to  forfeiture.  So  also  where  it  issues  '* watered  stock" 
in  violation  of  the  constitution.  State  v.  Atchison,  etc.,  R.  R., 
24  Neb.  143  (1888)  ;  see  s.  c,  38  Neb.  437.  The  charter  of  a 
plank-road  company  for  failure  to  keep  the  road  in  repair  was 
forfeited  in  the  case  of  Peo.  v.  Detroit,  etc.,  Co.,  131  Mich.  30 
(1902).     A  street  railroad  company's  charter  may  be  forfeited 


♦  Not  every  ultra  vires  act  constitutes  a  misuser. 
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for  failure  to  keep  tracks  in  a  condition  required  by  the  char- 
ter. State  V.  Madison  St.  R.  R.,  72  Wis.,  612  (1888).  It  has 
been  held  to  be  misuser  to  file  a  false  certificate  that  the  capital 
stock  has  been  paid  up;  Eastern,  etc.,  Co.  v.  Regina,  22  Eng. 
Law  &  Eq.  328  (1853).  The  issue  of  fictitiously  paid-up  stock, 
with  a  view  of  defrauding  the  public  may  constitute  misuser 
of  the  corporate  rights  and  franchises.  In  such  a  case  it  has 
been  held  that  the  state  may  forfeit  the  charter  of  the  corpora- 
tion and  that  a  palpable  case  of  fraud  will  justify  such  forfeit- 
ure. State  V.  Webb,  97  Ala.  Ill  (1893).  In  Holman  v.  State, 
105  Ind.  569  (1886),  the  state  caused  the  charter  to  be  for- 
feited because  the  subscribers  for  stock  were  insolvent  at  the 
time  of  subscribing,  thereby  perpetrating  a  fraud  on  the  pub- 
lic.* 

,h)  Forfeiture  for  non-user. 

Non-user  of  a  franchise  is  a  cause  for  forfeiture  where  a  cor- 
i>oration  is  possessed  not  only  of  its  franchise  to  be  a  corpora- 
tion, but  also  other  franchises,  such  as  a  right  of  way  which 
the  public  are  interested  in  having  kept  in  active  use.  "Where 
a  charter  required  a  street  railway  company  to  lay  its  tracks 
on  certain  streets,  and  the  company  did  so  on  a  part  of  such 
streets,  and  then  removed  them,  and  for  many  years  operated 
no  cars  thereon  at  all,  the  court  held  that  the  charter  might  be 
iorfeited  at  the  instance  of  the  state.  Peo.  v.  Broadway  R.  R., 
126  N.  y.  29  (1891).  A  suit  for  forfeiture  lies  where  a  rail- 
road company  takes  up  part  of  its  tracks.  State  v.  West,  etc., 
R.  R.  Co.,  34  Wis.  197  (1874),  s.  c.  36  Wis.  466  (1874).  A 
street  railway  grant  from  the  city  may  be  forfeited  at  the  in- 
Stance  of  the  state  where  a  company  runs  but  one  car  a  day 
in  order  to  hold  its  franchise.  It  may  also  be  forfeited  for 
failure  to  construct  the  entire  line  within  time  specified  by 
^^tahile.  People  v.  Sutter  St.  Ry.  Co.,  117  Cal.  604  (1897). 
holding  also  that  the  court  may  impost  a  fine  instead  of  for- 
feiting the  charter). 

Turning  to  purely  private  corporations  which  do  not  exer- 
'  i^e  any  great  public  franchises,  it  is  the  rule  here  too  that  for 
a  non-user  quo  warranto  will  lie.     The  state  may  forfeit  a  char- 


*  For  additional  citations  and  examples  of  misuser  which  justify  for- 
feiture, see  Cook  Corporations,  Vol.  2,  sec.  633,  and  note. 


494  Water  Powers,  Forestry,  and  Drain'age. 

ter  for  wilful  non-user,  although  the  corporation  is  a  private 
one.  Peo.  v.  Milk  Exchange,  133  N.  Y.  565  (1892).  Edgar 
Coll.  Inst.  V.  Peo.,  142  111.  363  (1892) ;  where  a  river-improve- 
ment company  has  received  a  grant  from  the  state  for  the  pur- 
pose of  improving  the  river  and  has  long  ceased  operations,  and 
the  parties  interested  in  it  have  departed,  a  dissolution  at  the 
instance  of  the  state  may  be  obtained.  State  v.  Cannon,  etc., 
Assoc,  67  Minn.  14  (1896). 

In  Peo.  V.  National  Savings  Bank,  11  N.  E.  Bep.  170  (111. 
1887),  a  corporate  charter  was  revoked  for  failure  to  complete 
subscriptions  as  required  in  the  charter.  In  Eastern,  etc.,  Co. 
V.  Regina,  22  Eng.  L.  &  Eq.  328  (1853),  a  charter  was  forfeited 
for  failure  to  pay  in  capital  stock  as  prescribed  therein. 


Control  Under  the  Reserved    Power   to  Alter'  or  Repbati 

Corporate  Charters. 

The  power  to  alter  or  repeal  corporate  charters  is  reserved 
to  the  legislature  of  the  state  of  Wisconsin  by  Sec.  1,  Art.  11, 
Wis.  Con.  The  provision  reads:  *'A11  general  laws  or  special 
acts  enacted  under  the  provisions  of  this  Sec.  (relating  to  the 
organization  of  corporations)  may  be  altered  or  repealed  by  th 
legislature  at  any  time  after  their  passage. 


o 


9) 


As  the  power  to  amend  and  repeal  corporate  charters  would 
be  ample  in  the  state  legislature  in  ^re  absencJe  of  the  provision 
of  the  Federal  Constitution  prohibiting  the  impairment  of  the 
obligation  of  contracts,  such  a  reservation  of  power  leaves  a 
state  where  any  sovereignity  would  be  if  unrestrained  by  con- 
stitutional limitations. 

Detroit  v.  Detroit,  etc.  Co.,  43  Mich.  140; 

Smith  V.  11.  R.  Co.,  114  Mich.  460. 

''A  power  n^served  to  the  Je.irislature  to  alter,  amend  or  re- 
peal a  ebarti*r  aiithuiizes  it  t()  make  any  alteraiioih  or  amend- 
rncnt  of  a  charter  granted  subject  to  it  which  will  not  defeat  or 
substantially  impair  the  object  of  the  grant  or  any  rights  vested 
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under  it,  and  which  the  legislature  may  deem  necessary  to  se- 
cure either  that  object  or  any  public  right." 

N.  Y.  ft  N.  15.  B.  R.  V.  Birstol,  151  U.  8.  556  (1894) ; 

Sinking  Fund  Cases,  99  U.  8.  700  (1878) ; 

IlamUton  G.  &  C.  Co.  v.  Hamilton,  146  U.  8.  259  (1892) ; 

Greenwood  v.  Freight  Co.,  105  U.  8.  13  (1881) ; 

Dam  Co.  v.  Gray,  30  Me.  547  (1849) ; 

Shields  v.  Ohio,  95  U.  S.  319  (1877) ; 

Atty.  Genh  v.  R.  R.  Cos.,  35  Wis.  425  (1874)  j 

Tomlinson  v.  Jessup,  15  Wall.  454  (1872) ; 

Water  Works  v.  Schottler,  110  U.  "8.  353  (1883). 

Under  this  reserved  power  the  legislature  may  repeal  the 
'harter  altogether,  so  as  to  terminate  absolutely  the  existence  of 
tie  corporation  by  the  abrogation  of  **the  organic  law  on  which 
the  corporate  existence  depends." 

Greenwood  v.  Freight  Co.,  supra; 

Wilmington  St.  Ry.  Co.  v.  AVilmington  etc.  Co.,  8  Del. 
Ch.  468  (1900) ; 

Peo.  V.  O'Brien  et  al.,  Ill  N.  Y.  1  (1888) ;      . 

Griffin  v.  Ry.  Ins.  Co.,  3  Bush  (Ky.)  592  (1868) ; 

8o.  Bell  Tel.  ft  Tel.  Co.  v.  Richmond,  98  Fed.  671  (1899) ; 

McClaren  v.  Pennington,  1  Paige  (N.  Y.)  102  (1828) ; 

Schurz  V.  Cook,  148  U.  8.  897  (189o) ; 

Mayor  of  N.  Y.  v.  Twenty-third  St.  R.  R.  Co.,  113  N.  Y. 
311  (1889) J 

Cook,  Corporations,  6th  Ed.,  Vol.  2,  Sec.  639; 

Thompson,  Law  of  Corporations,  Vol.  IV,  Sec.  5417. 

The  power  to  alfcr  or  repeal  corporate  charters  may  be  exer- 
ei»*ed  at  the  pleasure  of  the  legislature. 
Pratt  V.  Brown,  3  Wis.  532  (1854) ; 
Atty.  Genl.  v.  R.  R.  Cos.,  supra; 
W.  Wis.  B.  R.  Co.  v.  Trempealeau    Co.,    35    Wis.,    257 

(1874) ; 
Greenwood  v.  Freight  Co.,  supra; 
Hamilton  G.  ft  C.  Co.,  v.  Hamilton,  supra; 
Wilmington  St.  R.  R.  Co.,  v.  Wilmington  etc.  Co.,  supra ; 
Zabriski  v.  Hackensack,  18  N.  J.  Eq.  178  (1867). 
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The  power  reserved  to  alter  corporate  charters  is  unrestricted 
save  only  that  under  an  exercise  thereof  the  legislature  may  not 
destroy  vested  rights  of  property,  nor  may  the  legislature  un- 
der the  guise  of  alteration  change  the  substantial  purposes  for 
which  the  corporation  was  created,  or  transform  it  from  a  cor- 
poration of  one  kind  into  a  corporation  of  another  kind,  or  one 
the  object  of  which  is  materially  different  from  that  originally 
created. 

The  power  reserved  to  the  legislature  to  repeal  corporate 
characters  is  an  unrestricted  one,  save  only  that  the  legislature 
under  an  exercise  thereof  may  not  destroy  vested  property 
rights.* 

In  New  York  it  is  held  that  the  state   under    the   reserved 
power  may  compel  the  acceptance  of  an  alteration  of  a  corpor- 
ate charter  as  an  alternative  for  the  revocation  of  the  charter. 
The  Mayor  v.  Twenty-third  St.  R.  B.  Co.,  113  N.  Y.  311 
(1889). 

Summary. 

The  legislature  being  the  creator  of  corporations,  and  there 
being  no  inherent  or  vested  right  in  any  person  or  persons  to 
incorporate,  that  body  has  full  power  to  dictate  the  terms  and 
conditions  under  which  corporations  may  be  created  and  exist. 
Laws  that  will  eflBciently  cope  with  the  trust,  watered  stock  and 
other  corporate  problems  may  be  passed  for  application  to  cor- 
porations to  be  created.  Those  states  in  the  union  which  have 
succeeded  in  eliminating  most  of  the  evils  of  the  trust  and  of 
stcok  watering  have  applied  the  remedy  when  creating  corpora- 
tions. 

Combinations  of  domestic  corporations  as  well  as  the  combin- 
ing of  domestic  with  foreign  corporations  can  be  effectively  pro- 
hibited. 

We  have  the  evils  of  stock  watering  because  of  failure  to 
provide  that  all  issues  of  corporate  stocks  and  bonds  shall  be 
under  strict  supervision  of  the  legislature,  or,  more  effectively, 
under  the  strict  supervision  of  a  commission  created  to  enforce 
compliance  with  wliolesonie  laws  relative  to  the  issuing  of  cor- 


♦  See  Committee  Brief — Power  of  the  Legislature  to  Alter  or  Repeal 
Corporate  Charters  where  the  power  is  expressly  reserved. 
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porate  securities.  The  legislature  may  enact  that  corporate  se- 
curities shall  be  issued  for  certain  purposes  and  to  a  certain 
amount,  and  may  invest  a  commission  with  ample  power  to  find 
as  a  matter  of  fact  what  is  a  reasonable  issue  of  securities  for 
such  purpose  or  purposes.  Such  commission  can  be  given  power 
to  restrict  the  issue  of  stocks  and  bonds  to  a  reasonable  amount 
for  the  purpose  authorized.  In  Massachusetts  stock  watering 
has  been  effectively  eliminated.  The  remedy  there  is  a  prohibi- 
tion against  the  issue  of  any  stock  or  bonds  for  property  until 
after  commissioners  have  passed  upon  the  proposed  issue.  In 
other  states  the  same  result  is  obtained  by  prohibiting  the  issue 
of  stock  except  for  a  money  consideration.  As  a  further  remedy 
against  stock  watering  the  legislature  may  provide  for  the  fidl- 
est  publicity  of  the  transaction  and  financial  condition  of  all  cor- 
porate bodies,  and  with  the  ideal  condition  of  restricting  the  is- 
sue of  securties  to  an  amount  not  to  exceed  the  value  of  tlie  prop- 
erty of  the  issuing  corporation,  both  the  investing  and  the  con- 
suming public  w^ill  be  protected — the  investing  public  in  the 
purchase  of  the  original  and  subsequent  issues  of  corporate 
stocks  or  bonds,  and  the  consuming  public  in  the  rates  charged 
by  public  service  companies.  Protection  of  the  investing  pub- 
lic, in-so-far  as  the  manipulation  of  stocks  already  issued  is  con- 
cerned, is  without  the  scope  of  this  paper. 

The  foregoing  suggestions  are  but  examples  of  the  initial  con- 
trol and  power  over  private  corporations  by  the  legislature. 
These  examples  can  be  multiplied  indefinitely — the  legislative 
control  over  private  corporations  to  be  formed  is  about  un- 
limited. 

With  respect  to  legislative  control  over  corporations  already 
in  existence,  a  much  broader  and  more  complicated  question  is 
presented.  It  would  seem  that  the  legislative  control  under  the 
police  power,  the  power  of  eminent  domain,  the  power  to  tax, 
the  power  of  forfeiture,  and  under  the  reserved  power  to  alter 
or  repeal,  would  be  sufiicient  for  any  and  all  purposes.  The 
provision  of  the  Federal  constitution  prohibiting  the  impair- 
ment of  the  obligation  of  contracts  has  been  eiTectually  off-set 
by  the  clause  in  the  Wisconsin  constitution  reserving  to  tlie  leg- 
islature the  right  or  power  to  alter  or  repeal  corporate  charters 
at  any  time  after  their  passage.  Were  it  not  for  the  limitations 
placed  by  the  courts  upon  the  legislative  power  under  this  re- 

32 
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serve  clause  to  alter  corporate  charters,  corporate  property, 
iucluding  charters  and  franchises  and  the  accompanying  righU 
and  privileges,  would  be  subject  to  subsequent  legislation  as 
are  the  property  and  rights  of  individuals. 

Under  the  legislative  powers  enumerated  future  stock  water- 
ing by  existing  corporations  can  be  effectually  prohibited. 

There  are  four  methods  of  issuing  watered  stock,  viz. :  1,  by 
part  cash  payment;  2,  by  taking  property  at  over-valuation  in 
exchange  lor  stock;  3,  by  an  invalid  stock  dividend,  and  4,  by 
consolidation. 

1.  An  issue  of  paid-up  stock  for  cash,  upon  payment  of  only 
part  of  the  par  value  of  the  stock,  is  not  often  made,  in  as  much 
as  the  real  nature  of  the  transaction  is  readily  discovered  and 
easily  remedied.  Sometimes  the  corporation  makes  the  issue  un- 
der a  contract  with  those  receiving  it  that  no  more  than  a  cer- 
tain percentage  of  the  par  value  will  be  called  for.  Again,  a 
release  is  sometimes  made  by  a  resolution  of  the  directors  or 
stockholders,  after  subscriptions  have  been  made  and  partly 
paid,  discharging  the  subscribers  from  any  future  liability  on 
such  subscriptions.  The  proceedings  are  generaly  spread  upon 
the  corporate  records;  certificates  are  issued,  asserting  on  thcr 
face  that  they  are  paid-up,  and  all  inquiries  at  the  corporation 
office  are  answered  by  a  bulistantiation  of  that  assertion. 

2.  Stock  watering  by  taking  property  at  an  over- valuation  ia 
exchange  for  stock,  is  tbc  method  most  frequently  applied  and 
is  the  most  dil!icult  to  prove  and  tlie  least  easy  to  remedy. 

3.  If  the  capital  stock  and  tlie  actual  property  of  the  cor- 
poration are  not  increased  to  tlie  extent  of  the  x)ar  value  of  the 
stock  distributed  as  a  dividend,  then  the  issue  of  stock  by  such 
dividend  is  irregular,  and  under  certain  circumstances  fraudu- 
lent. A  stock  dividend  may  lake  the  shape  of  an  issue  of  stock 
for  cash  at  less  than  the  par  value. 

4.  The  fourth  metiiod  of  issuin*?  watered  stock  is  by  the  con- 
solidation of  two  or  more  0(>ri>oiati(>ns  or  by  the  sale  of  all  the 
property  and  assets  of  one  corporation  to  another.  (The  latter, 
the  sale  of  one  company's  assets  to  another  company  in  consider- 
tion  of  (lie  full  i)aid  stock  of  th(^  latter,  is  but  a  method  of  issu- 
ing' stock  for  property).  If  all  stocldiolders  consent  and  credit- 
ors are  not  injured,  such  a  sale,  if  the  corporation  is  purely 
private  and  there  is  no  law  to  the  contrary,  is  legal. 
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l^hese  methods  of  getting  fictitious  stock  on  the  market,  or  of 
issoiiig  such  stock;  can  be  blocked.  In  most  existing  corporate 
charters  provisions  allowing  and  providin^^or  the  increase  of 
capital  stock  are  found.  Under  the  re^OTre^poVitfAtoBiMi  cor- 
porate charters  these  provisions  may  be  so  altered  as  to  thor- 
oughly regulate  such  new  or  additional  issues.  The  alteration 
may  provide  that  new  stock  or  bonds  shall  be  sold  for  cash  only; 
that  the  same  be  sold  at  a  certain  price,  at  par  for  example,  or 
at  public  auction,  and  that  in  all  cases  no  new  stock  shall  be 
issued  except  under  the  supervision  of  a  commission. 

The  present  remedy  in  this  state  to  prohibit  the  issuance  of 
watered  stock  is  ineflPective.  Sec.  1753,  Wis.  R.  S.,  provides 
that  "No  corporation  shall  issue  any  stock  or  certificates  of 
stock  except  in  consideration  of  money  or  labor  or  property,  es- 
timated at  its  true  money  value  actually  received  by  it,  equal 
to  the  par  value  thereof,  nor  any  bonds  or  other  evidence  of  in- 
debtedness except  for  money,  labor  or  property  estimated  at  its 
true  money  value,  actually  received  by  it,  equal  to  seventy-five 
per  cent  of  the  par  value  thereof,  and  all  stocks  and  bonds  is- 
sued contrary'  to  the  provisions  of  this  section  and  all  fictitious 
increase  of  the  capital  stock  of  any  corporation  shall  be  void; 
•  •  •  M  rjijjg  provisions  of  this  section  are  so  sweeping  in 
effect  and  so  disastrous  to  innocent  holders  that  the  courts  are 
reluctant  to  enforce  it.  Many  states  of  the  union  have  enacted 
a  similar  law.  Cook,  in  his  work  on  corporations,  Vol.  1,  Sec. 
47,  after  discussing  the  injustice  that  would  accompany  a  strict 
enforcement  of  such  a  law%  says:  ''Except  in  Alabama  and 
Missouri,  it  may  be  said  that  the  courts  have  construed  away 
the  language  and  purpose  of  the  provision."  Watered  stock 
when  in  the  hands  of  innocent  holders  will  not  be  interfered 
with  by  the  courts.  To  remedy  the  evils  resultant  from  the  is- 
sue of  watered  stock,  all  issues  of  stock  should  be  regulated  in 
detail  by  law,  and  should  be  issued  and  sold  as  supervised  by  a 
conunission  invested  Avith  as  broad  powers  as  possible.* 


*Peiin.  prohibits  issue  of  stock  ])y  railroads  except  for  cash  at  par. 
The  Attorney  General,  by  the  statute,  is  obliged  to  enforce  the  same 
whenever  any  stockholder  or  two  reputable  citizens  make  out  a  prima 
facie  case.    Act  of  May  7.  1SS7  P.  L.  94. 

In  Conn,  if  stock  is  paid  for  otherwise  than  in  cash,  a  majority  of 
the  diroctors  must  make  and  sign  on  the  records  of  the  corporation  a 
Btatement  showing  particularly  the  property  received  and  that  It  has 
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Under  the  police  power,  the  power  to  tax  and  the  reserved 
power  publicity  of  all  corporate  transactions  and  the  financial 
condition  of  corporations  can  be  required.  Publicity  along  these 
lines  will  effectively  aid  the  legislature  or  a  commission  in  en- 
forcing laws  passed  to  prohibit  issues  of  watered  stock. 

Stock  watering  may  be  discouraged,  at  least,  by  a  proper 
application  of  the  state 's' power  to  tax.  This  can  be  done  by 
levying  a  tax  on  the  excess  of  stocks  and  bonds  issued  over  and 
above  the  tangible  property  of  the  corporation. 


an  actual  value  equal  to  the  amount  for  which  It  was  received.    Ck)nn. 
L.  1903,  chap.  194,  Sec.  13. 

In  Illinois  provision  is  made  for  the  appraisement  of  property  taken 
for  stock.     Hurd  Rev.  St.  1906,  Chap.  32,  Sec.  4. 

In  Massachusetts  only  manufacturing  and  mercantile  corporations 
are  allowed  to  issue  shares  for  anything  except  cash,  and  that  since 
1875,  Ch.  177,  L.  1875.  Under  certain  conditions  water  and  aqueduct 
companies  may  take  property  in  payment  for  shares.  Ch.  380,  L.  1894. 
In  1852  railroads  were  expressly  prohibited  issuing  stock  for  less  than 
its  par  value,  Ch.  303,  L.  1852,  and  a  few  years  later  the  same  restric- 
tion was  placed  upon  all  corporations.  Chs.  167  L.  1858  and  104  of 
1859;  Gen'l.  SUts."  1860,  Ch.  68,  Sec.  9.  In  1851  the  general  incor- 
poration act  for  manufacturing  corporations  had  prohibited  these  com- 
panies from  issuing  stock  for  less  than  par.  Ch.  133  L.  1851.  This 
requirement  was  strengthened  by  subsequent  legislation  expressly  pro- 
hibiting stock  and  scrip  dividends.  Chs.  310  L.  1868,  389  Lu  1871  and 
350  L.  1894,  and  by  creating  state  commissions  to  supervise  public 
service  industries  and  enforce  compliance  with  the  laws.  The  average 
capitalization  of  street  railways  in  the  United  States  in  1902  was 
$96,287  per  mile  of  track;  in  Mass.  it  was  $45,600.  Rept.  on  street 
and  electric  Railways,  1902,  p.  51.  Street  Railways  in  Mass.  are  per- 
mitted to  consolidate  subject  to  the  approval  of  the  railroad  commis- 
sioners; and  the  law  provides  that  in  the  process  there  shall  be  no  in- 
crease in  the  aggregate  issues  of  stocks  and  bonds.  Ch.  463  L.  1906, 
Pt.  II,  Sees.  52  and  53.  The  law  governing  consolidation  of  railroads 
and  gas  and  electric  companies  are  somewhat  similar.  Ch.  392  L.  1906 
and  463,  Part  1,  Sec.  67. 

The  laws  of  Mass.  provide  that  no  corporation  shall  issue  bonds  bear- 
ing more  than  1%  interest.  Rev.  L.  Ch.  73,  Sec.  3,  and  the  further 
restriction  of  gas  and  electric  companies  to  bonds  paying  not  more 
than  67o  per  annum.  Rev.  L.  Ch.  121,  Sec.  10.  Gas  companies  are 
expressly  forbidden  to  issue  bonds  at  less  than  their  par  value,  Idem., 
but  the  statutes  do  not  prohibit  other  corporations  from  issuing  bonds 
at  a  discount.  The  borrowing  power  of  corporations  is  limited — the 
limitation  is  on  the  permanent  debt.  This  provision  relative  to  manu- 
facturing corporations  is  found  in  Ch.  53  L.  1829  (R.  S.  Ch.  38,  Sec  5) 
and  requires  that  the  debts  of  such  companies  shall  not  exceed  the 
capital  paid  in.  A  similar  law  applicable  to  railroads  was  passed. 
Ch.  386  L.  isr,4.  Similar  restrictions  were  subsequently  placed  upon 
other  public  service  corporations.  Telegraph  or  telephone  companies 
may  not  contract  debts  exceeding  one-half  of  their  capital  stock,  Ch. 
217  L.  isr>1.  (R.  S.  Ch.  122,  Sec.  7);  gas  and  electric  light  companies 
may  not  issue  bonds  in  excess  of  their  capital  actually  paid  in,  Ch. 
346,  \j.  1SS6,  Sec.  3;  Ch.  371,  L.  1890;  (R.  S.  121,  Sees.  10  and  12),  and 
railroads  and  street  railways  may  not  issue  "bonds,  coupon  notes,  or 
other  evidence  of  indebtedness,  payable  at  periods  of  more  than  12 
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The  Wisconsin  legislature  has  under  tlie  powers  enumerated 
sufficient  control  over  both  classes  of  private  corporations  to 
prevent  combinations  resulting  in  trusts  and  monopolies,  to 
prohibit  issues  of  watered  stock,  and  to  regulate  the  rates  and 
service  of  public  service  companies.  Under  the  reserved  power, 
the  police  power  and  the  power  to  tax,  affirmative  remedies  can 
be  applied.  Under  the  reserved  power  or  the  power  of  for- 
feiture the  corporate  life,  upon  failure  to  comply  with  these 
affirmative  remedies,  may  be  extinguished.    Under  the  power 

months  from  the  date  thereof,"  to  an  amount  exceeding  their  paid-up 
caoital  stock,  Ch.  465,  L.  1906.  Pt.  II,  Sec.  48,  and  Pt.  Ill,  Sec.  108. 

The  Mass.  Commissions  have  control  of  the  amount  of  securities 
that  puhlic  service  corporations  can  issue  for  any  or  all  purposes. 
Only  such  amounts  of  stock  and  bonds  can  be  issued  as  the  commii- 
sions  may  determine  to  be  "reasonably  necessary"  for  the  purpose  for 
which  they  are  authorized.  Railroads  and  street  railways  must  apply 
to  the  railroad  commission;  gas  and  electric  light  companies,  to  the 
gas  and  electric  light  commission,  and  telephone,  telegraph,  aqueduct, 
and  water  companies,  to  the  commissioner  of  corporations. 

To  determine  the  amount  of  securities  "reasonably  necessary"  in 
any  case,  the  railroad  commission  is  expressly  empowered  whenever 
"the  public  interests  require*'  it,  to  "employ  competent  experts  to  In- 
vestigate the  character,  cost,  and  value"  of  the  property  of  any  com- 
pany. Chs.  450,  453  and  462,  L.  1894;  337,  L.  1897;  463,  L.  1906.  Cor- 
porations are  explicitly  prohibited  from  applying  the  proceeds  of 
stocks  and  bonds  "to  any  purpose  not  specified"  in  the  certificate  ob- 
tained from  the  commissions.  Directors,  officers  and  agents  who  know- 
ingly issue  securities  in  violation  of  the  statute  are  liable  to  punish 
rcent  by  fine  or  imprisonment  or  both.  In  the  theory  of  the  law  the 
purposes  for  which  stocks  and  bonds  may  be  issued  are  determined  by 
law;  and  this  implies  that  the  commission,  in  passing  upon  applica- 
tions by  the  companies,  shall  withhold  their  consent  in  any  case  where 
thp  securities  are  for  a  purpose  not  authorized  by  law.  The  statutes 
define  in  very  general  terms  the  purpose  for  which  securities  may  is- 
sue leaving  a  great  deal  to  the  discretion  of  the  commission.  Thus 
street  railways  ar^e  authorized  to  increase  their  stock  and  bonds  for 
sixteen  specific  objects,  and  "for  other  similarly  necessary  and  lawful 
purposes."    Ch.  463,  1906. 

From  1871  to  1873  railroads,  street  railway  and  gas  companies  were 
required  to  offer  sM  new  shares  of  stock  at  public  auction.  Ch.  392, 
h.  1871.  In  1878  and  1879  these  laws  in  so  far  as  railroads  and  street 
railways  are  concerned,  were  repealed.  Ch.  84,  L.  1878  and  Ch.  90,  L. 
1879,  but  the  act  relating  to  gas  companies  is  still  in  force. 

Other  "anti-stock  watering  laws"  provide  that  when  a  public  serv- 
ice corporation  increases  its  capital  stock  the  new  shares  shall  be  of- 
fered to  stockholders  at  a  orice  to  be  determined  by  the  appropriate 
commission.  Rev  L.  Ch.  189,  Sees.  30  and  31;  Ch.  463,  L.  1906,  Pt.  II, 
Sees.  69  and  70.  This  price  was  to  be  "not  less  than  the  market  value" 
of  the  shares,  and  in  determining  it  the  commissions  were  required  to 
take  "into  account  previous  sales  of  stock  of  the  corporation  and  other 
pertinent  conditions."  In  no  case,  however,  were  shares  to  be  issued 
for  less  than  par.  In  case  any  part  of  any  issue  was  not  subscribed 
for  by  the  stockholders  at  the  price  thus  fixed,  the  corporation  was  au- 
thorized to  sell  such  shares  to  the  highest  bidder  at  public  auction, 
but  at  uol  less  than  par. 
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of  eminent  domain  all  rights  and  privileges  granted  to  a  cor- 
poration may  be  taken  for  a  public  purpose,  upon  jnst  compen- 
sation being  paid  therefor. 
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POWER  OF  THE  LEGISLATURE  TO  ALTER  OR  REPEAL 

CORPORATE  CHARTERS  WHERE  THE  POWER 

IS  EXPRESSLY  RESERVED. 

The  Dartmouth  College  case,  4  Wheat.  518  (1819),  enun- 
ciated the  doctrine  that  the  charter  of  a  corporation  is  a  con- 
tract, and  therefore  that  any  material  alteration  of  such  charter 
by  legislative  enactment,  is  a  law  impairing  the  obligation  of 
contracts  within  the  meaning  and  prohibition  of  Art.  1,  Sec.  10, 
of  the  Federal  Constitution. 

Mr.  Justice  Story  at  the  conclusion  of  his  concurring  opinion 
in  the  above  named  case,  at  p.  712,  said: 

''In  my  judgment  it  is  perfectly  clear  that  any  act  of 
the  legislature  which  takes  away  any  powers  or  franchises 
vested  by  its  charter  in  a  private  corporation  or  its  corpor- 
ate oflBcers,  or  which  restrains  or  controls  the  legitimate 
exercise  of  .them,  cv  transfers  them  to  other  persons  with- 
out their  assent,  is  a  violation  of  the  obligation  of  that 
charter.  If  the  legislature  mean  to  claim  such  an  author- 
ity, it  must  be  reserved  in  the  grant." 

As  the  meaning  and  practical  consequences  of  this  decision 
became  known  throughout  the  Union,  steps  were  taken  to  avoid 
its  future  effect.  In  accordance  with  the  suggestion  of  Mr. 
Justice  Story,  the  different  states,  by  means  of  the  so-called  re- 
served clause,  retained  the  power  or  right  to  alter  or  repeal  all 
corporate  charters  thereafter  granted.  In  some  states  the  right 
or  power  was  reserved — as  in  Wisconsin — ^by  a  constitutional 
provision;  in  others  by  general  statute.  In  most  cases  the  lan- 
guage used  in  reserving  the  power  was  to  *' alter,  amend  or  re- 
peal" the  charter.  In  Massachusetts  and  Connecticut  "at  the 
pleasure  of  the  legislature"  was  added.  In  Georgia  it  was  sim- 
ply ''to  withdraw  the  franchise;"  in  Delaware  it  consisted  in 
the  prohibition  to  create  corporations  except  "with  a  reserved 
power  of  revocation  by  the  legislature."  In  some  states  the 
power  is  unconditional;  in  others  conditional. 
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See  appendix  for  compilation  of  the  reservations  in  the  dif- 
ferent states. 

The  power  to  alter  or  repeal  corporate  charters  is  reserved 
to  the  legislature  of  "Wisconsin  by  Section  1,  Article  XI,  Wis. 
Con.,  in  the  following  words : 

**  Corporations  may  be  formed  under  general  laws,  but 
shall  not  be  created  by  special  act,  except  .  .  .  All 
general  laws  or  special  acts,  enacted  under  the  provisions  of 
this  section,  may  be  altered  or  repealed  by  the  legislature 
at  any  time  after  their  passage." 

The  United  States  Supreme  Court,  and  the  Supreme  Court 
of  this  State,  in  all  cases  have  held  that  such  a  reservation  of 
pcwer  either  in  the  constitution  or  general  statutes  becomes  a 
part  of  all  charters — contracts  between  the  states  and  the  cor- 
I>orators — ^subsequently  granted  as  if  expressed  in  the  charter 
itself. 

Tomlinson  v.  Jessup,  15  Wall.  456  (1872) ; 

Sinking  Fund  Cases,  99  U.  S.  700  (1878) ; 

Hamilton  G.  L.  &  C.  Co.  v.  Hamilton  City,  146  U.  S. 
258,  270  (1892) ; 

Waterworks  v.  Shattler,  110  U.  S.  353  (1883) ; 

N.  Y.  etc.  Ry.  Co.  v.  Bristol,  151  U.  S.  556,  567  (1893) ; 

Pratt  v.  Brown,  3  Wis.  532  (1854) ; 

Atty.  Genl.  v.  R.  R.  Cos.,  35  Wis.  425  (1874). 

Sec.  1768  Wis.  R.  S.  provides:  '*The  legislature  may  at  any 
time  limit  or  restrict  the  powers  of  any  corporation  organized 
under  any  law,  and'  for  just  cause  annul  the  same,  and  pre- 
scribe such  mode  as  may  be  necessary  for  the  settlement  of  its 
affairs."  This  section  of  the  statute  cannot  abridge  the  pow- 
ers conferred  upon  the  legislature  by  the  conistitution. 

By  virtue  of  Sec.  1,  Art.  XI,  Wis.,  Con.,  and  the  judicial 
construction  of  that  clause,  all  corporate  charters  granted  by 
the  legislature  of  the  state  of  Wisconsin  contain  the  provision 
that  the  legislature  may  alter  or  repeal  the  same  at  any  time 
after  their  passage.  Two  essentially  different  and  distinct 
rights  are  reserved,  1,  to  alter,  and  2,  to  repeal,  the  state's  con- 
tract with  the  corporators  constituting  the  corporate  charter. 
All  cases  recognize  and  distinguish  these  two  rights  or  powers. 
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Being  essentially  diffei'ent,  the  courta  have  placed  different 
limitations  upon  these  two  powers.  It  is  necessary  therefore  in 
determining  their  scope  and  limitations  to  consider  them  sep- 
arately. However,  the  legislative  power  under  this  so-called  re- 
serve clause  must  necessarily  be  restricted  by  the  purpose  for 
which  the  same  was  invented.  In  this  connection  the  clause  as 
an  entirety  must  be  considered. 

These  restrictions  and  limitations  upon  the  reserve  power  to 
alter  or  repeal  corporate  charters  will,  therefore,  be  treated  in 
the  following  order:  1st,  with  respect  to  the  power  to  alter 
corporate  charters ;  2nd,  with  respect  to  the  power  to  repeal  cor- 
porate charters,  and,  3rd,  with  respect  to  the  restrictions  and 
limitations  upon  the  powers  of  the  legislature  under  this  clanse 
found  in  the  purpose  or  pui'poses  for  which  the  same  was  made 
a  part  of  our  constitution. 

(1)  With  Rebpect  to  the  Power  to  Alter  Corporate 

Charters. 

A  corporate  charter  is  a  contract  between  the  state  and  the 
corporators.  Such  a  contract  is  not  different  than  one' between 
individuals — this  is  the  holdiug  in  the  Dartmouth  College  Case. 
The  sovereign  nature  of  the  state  avails  it  nothing  in  its  con- 
tract with  corporators.  This  contract  is  subject  to  the  ordinary 
rules  relating  to  legal  agreements,  including  the  necessity  of 
assent  of  both  parties,  and  the  presence  of  a  consideration  mov- 
ing from  each  party  to  the  contract.  In  Wisconsin,  as  has  been 
seen,  every  charter  of  incorporation  contain3  the  provision  that 
the  legislature,  one  of  the  contracting  parties,  may  alter  or  rt 
peal  the  contract  or  charter  at  any  time  after  its  passage.  The 
power  thus  retained  is  a  power  to  alter  or  recall  only  that  which 
the  state  has  given  in  the  cliarter,  and  only  those  rights  which 
the  corporation  gets  from  the  state.  State  v.  C.  &  N.  W.  Ry. 
Co.,  128  AVis.  449  (1906).  It  is  the  resen^ation  of  an  authority  or 
right  to  alter  or  withdraw  a  particular  contract.  It  in  no  sense 
creates  a  new  or  distinct  power  that  will  entitle  the  legislature 
to  dei>rive  a  corporation  of  its  property  or  of  the  equal  protec- 
tion of  the  law  in  violation  oE  the  14th  amendment  of  the  fed- 
eral constitution,  or  Sec.  13,  Art.  1,  Wis.  Constitution,  nor  does 
the  reserve  clause  empower  the  legislature  to  legislate  so  as  to 
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impair  or  affect  contracts  between  the  corporation  and  third 
parties^  except  in  so  far  as  the  alteration  or  repeal  of  its  own 
contract  indirectly  m^y  affect  such  other  contracts. 

Atty.  Genl.  v.  E.  R.  Cos.,  supra; 

State  ex  rel.  Nor.  Pac.  R.  R.  Co.  v.  R.  R.  Comms.  of 
Wis.,  140  Wis.  145  (1909) ; 

State  V.  C.  &  N.  W.  Ry.  Co.,  supra; 

Greenwood  v.  Freight  Co.,  105  U.  S.  13  (1881) ; 

Sinking  Fund  Cases,  supra; 

People  V.  O'Brien,  111  N.  Y.  1  (1888) ; 

Detroit  v.  D.  &  H.  P.  R.  Co.,  43  Mch.  140  (1880). 

Alteration  under  the  reserve  clause  of  the  contract  of  incor- 
poration— the  franchises  and  immunities  derived  directly  from 
the   state — does  not  violate  private  property  rights. 

C.  J.  Ryan,  in  Atty.  Gen.  v.  R.  R.  Cos.,  supra,  at  p.  578,  very 
f  uUy  discusses  the  effect  of  the  alteration  of  a  corporate  charter 
under  the  reserve  clause  upon  its  property,  he  said: 

*'It  was  said  that  ch.  273  (fixing  rates  of  tolls)  violates 
the  rights  of  property  of  these  defendants.  We  cannot  per- 
ceive that  it  does.  Whether  it  will  lessen  the  income  of 
their  property,  we  cannot  foresee.  We  only  know  that  it 
does  lessen  their  rates  of  toll.  But  it  does  not  wrongfully 
touch  their  property.  As  far  as  the  franchise  is  to  be  con- 
sidered, it  was  subject  to  this  very  limitation;  and  the 
limitation  is  the  exercise  of  a  right  over  it,  which  does  not 
violate  it.  The  right  of  limitation  entered  into  the  prop- 
erty and  qualified  it.  And  the  act  does  not  at  all  meddle 
with  the  material  property,  distinct  from  the  franchise. 
It  acts  only  on  the  franchise,  not  at  all  upon  the  material 
property.  And  it  is  suflScient  to  say  that  they  acquired 
the  material  property,  as  distinct  from  the  franchise,  sub- 
ject to  the  alteration  of  the  franchise  under  the  reserved 
power.  That  was  a  condition  under  which  they  chose  to 
hold  their  property;  and  they  have  no  right  to  complain 
when  the  condition  is  enforced.  Their  rights  in  their  ma- 
terial property  are  inviolate,  and  shall  never  be  violated 
with  the  sanction  of  this  court.  But  thev  are  no  more 
violated  by  this  act  and  its  enforcement,  than  by  foreclos- 
ure of  a  mortgage  or  ejectment  by  paramount  title.     It  is 
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a  right  over  property  which  is  enforced,  not  a  wrong  to 
right  in  property." 
See  also  Sinking  Fund  Cases,  supra ; 

Holyoke  v.  Lyman,  15  Wall.  500  (1872) ; 

New  Jersey  v.  Yard,  95  U.  S.  104  (1877) ; 

Tomlinson  v.  Jessup,  15  Wall.  454  (1872) ; 

B.  B.  Co.  V.  Maine,  96  U.  S.  499  (1877) ; 

B.  E.  Co.  V.  Georgia,  98  U.  S.  359  (1878). 

Nor  does  such  an  alteration  impair  the  obligation  of  con- 
tracts between  the  corporation  and  third  parties. 

*' Persons  making  contracts  with  a  private  corporation 
know  that  the  legislature,  even  without  the  assent  of  the 
corporation,  may  amend,  alter  or  modify  their  charters  in 
all  cases  where  the  power  to  do  so  is  reserved  in  the  char- 
ter or  in  any  general  antecedent  law  in  operation  at  the 
time  the  charter  was  granted.  *  *  *  Such  contracts 
made  between  individuals  and  the  corporation  do  not  vary 
or  in  any  manner  change  or  modify  the  relation  between 
the  state  and  the  corporation  in  respect  to  the  right  of  the 
state  to  alter,  modify  or  amend  such  a  charter,  as  the 
power  to  pass  such  law  depends  upon  *  *  ♦  some 
reservation  made  at  the  time,  as  evidenced  by  some  pre- 
existing general  law  or  by  an  express  provision  incorpor- 
ated in  the  charter.  *  *  *  It  is  a  mistake  to  suppose 
that  the  existence  of  such  a  contract  between  the  corpora- 
tion and  an  individual  would  inhibit  the  legislature  from 
altering,  modifying,  or  amending  the  charter  of  the  cor- 
poration by  virtue  of  a  right  reserved  to  that  effect 
*  *  *  if,  in  view  of  all  the  circumstances,  the  legisla- 
ture should  see  fit  to  exercise  that  power." 

Penn.  Coll.  Cases,  13  Wall.  190  (1871). 

**  Surely  it  cannot  rationally  be  contended  that  because 
the  alteration  of  charters  with  respect  to  the  latitude  of 
the  franchises  granted  may  or  does  operate  unfavorably 
upon  executory  contracts  made  by  or  under  the  corpora- 
tions, the  charters  must  remain  unaltered  in  this  respect 
and  the  reserved  power  in  the  legislature  be  reduced  to  a 
power  in  name  only." 

Macon  &  Bermingham  B.  E.  Co.  v.  Nibson,  85  Ga.  1 
(1890). 


Report  of  Wisconsin  Legislative  Committee.        509 

m 

See  also  Atty.  Qenl.  v.  R.  R.  Cos.,  supra; 
Storrie  v.  R.  R.  Co.,  92  Tex.  129  (1898) ; 
Louisvill  Water  Co.  v.  Clark,  143  U.  S.  1  (1891). 

However,  this  power  of  alteration  is  by  the  very  definition  of 

the  word  "alter"  a  limited  power. 
The  court  in  Atty.  Gen.  v.  R.  R.  Cos.,  supra,  at  pp.  576,  577, 

defines  and  lays  dowu  in  the  following  words  a  general  limitar 

tion  upon  this  power: 

"The  power  to  alter  depends  on  the  meaning  of  the 
word,  alter.  To  alter  is  to  make  different,  without  destroy- 
ing identity  (Crabb) ;  to  vary  without  entire  change 
(Webster  and  Imp.  Diet.).  A  corporate  charter  of  one 
kind  cannot  be  altered  to  a  charter  of  an  entirely  differ- 
ent kind.  But  a  corporate  charter  may  be  altered  so  as 
to  make  it  different  in  detail,  so  long  as  the  general  iden- 
tity of  the  corporation  remains;  so  that  it  is  varied,  with- 
out entire  change.  This  is  the  obvious  meaning  to  lawyer 
or  layman." 

This  limitation  is  well  stated  in  Zabriski  v.  Hackensack,  18 
N.  J.  Eq.  178,  192  (1867) : 

"Again,  the  power  of  the  legislature  has  its  limits.  It 
can  repeal  or  suspend  the  charter;  it  can  alter  or  modify 
it,  it  can  take  away  the  charter;  but  it  cannot  impose  a 
new  one,  and  oblige  the  stockholders  to  accept  it.  It  can 
alter  or  modify  the  old  one;  but  power  to  alter  or  modify, 
anything  can  never  be  held  to  imply  a  power  to  substitute 
a  thing  entirely  different.  It  is  not  the  meaning  of  the 
words  in  their  usually  received  sense.  Power  to  alter  a 
mansion-house  would  never  be  construed  to  mean  a  power 
to  tear  down  all  but  the  back  kitchen  and  front  piazza,  and 
build  one  three  times  as  large  in  its  place.  In  anything 
altered,  something  must  be  preserved  to  keep  up  its  iden- 
tity ;  and  a  matter  of  the  same  kind,  wholly  or  chiefly  new, 
substituted  for  another,  is  not  an  alteration;  it  is  a 
change.'' 

It  follows  from  the  foregoing  general  limitation  that  the 
power  under  the  reserve  clause  to  alter  a  corporate  charter  de- 
penda  in  each  case  upon  the  provisions  and  scope  of  the  particu- 
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lar  grant.  For  this  reason  the  cases  having  to  do  with  the 
power  of  alteration  are  difficult  to  reconcile.  All  cases  hold 
that  the  suhstitution  of  powers  and  privileges  may  not  be  carried 
to  the  point  where  a  new  corporation  is  practically  substituted, 
and  that  private  property  and  vested  rights  cannot  be  destroyed 
in  the  exercise  of  this  power.  The  courts  have  been  unusually 
emphatic  in  expressing  these  general  limitations.  The  follow- 
ing quotations  are  examples : 

"The  power  of  alteration  and  amendment  is  not  without 
limit.  The  alterations  must  be  reasonable;  they  must  be 
made  in  good  faith,  and  be  consistent  with  the  scope  and 
object  of  the  Act  of  incorporation.  Sheer  oppression  and 
wrong  cannot  be  inflicted  under  the  guise  of  amendment  or 
alteration."     Shields  v.  Ohio,  95  U.  S.  324. 

**That  this  power  has  a  limit  no  one  can  doubt.  All 
agree  that  itcannot  be  used  to  take  away  property  already 
acquired  under  the  provision  of  the  charter,  or  to  deprive 
the  corporation  of  the  fruits  actually  reduced  to  possession 
of  contracts  lawfully  made;  *  *  *  ."  Sinking  Fund 
Cases,  supra,  at  p.  720. 

Like  language  is  found  in  Holyoke  v.  Lyman,  15  Wall.  500, 
522  (1872) ;  Comrs.  of  Inland  Fisheries,  v.  Holyoke  W.  P.  Co., 
104  Mass.  451  and  in  Miller  v.  State  15  Wall.  498  (1872).  The 
court  in  Holyoke  v.  Lyman,  summarizing  the  rule  laid  down  in 
the  two  latter  cases,  held : 

*' Power  to  legislate  founded  upon  such  a  reservation  is 
not  without  limit,  but  it  may  safely  be  affirmed  that  it  re- 
serves to  the  legislature  authority  to  make  any  alteration 
or  amendment  in  the  charter  granted  subject  to  it,  that  will 
not  substantially  impair  the  object  of  the  grant,  or  any 
right  vested  under  it,  *  *  *  .  Vested  rights,  it  is  "con- 
ceded, cannot  be  destroyed  or  impaired  under  such  a  re- 
served power,  but  it  is  clear  that  the  power  may  be  exer- 
cised, and  to  almost  any  extent  to  carry  into  effect  the  orig- 
inal purposes  of  the  grant  and  to  protect  the  rights  of  the 
public  and  of  the  corporators,  or  to  promote  the  due  admin- 
istration of  the  affairs  of  the  corporation." 

*'Ithas  *  --^  »  been  *  *  *  determined  that  the 
reserved  right  to  repeal,  alter  or  amend   does   not   confer 
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mere  arbitrary  i)Ower,  and  cannot  be  so  exercised  as  to  vio- 
late fundamental  principles  of  justi.ce  by  depriving  of  the 
equal  protection  of  the  laws  or  of  the  constitutional  guaran- 
tee against  the  taking  of  property  without  due  process  of 
law;"  Stearns  v.  Minn.  179  U.  S.  22o  (1900)  (Concurring 
opinion  of  Mr.  Justice  White). 

*'It  is  impossible  to  lay  down  any  exact  rule  as  to  the 
lawful  extent  of  the  exercise  of  this  reserved  legislative 
power,  and  each  case  depends  largly  upon  its  peculiar  facts. 
But  it  is  universally  admitted  that  the  pow-er  of  alteration 
and  amendment  is  not  without  limit.  The  alteration  must 
be  just  and  reasonable.  The  vested  rights  of  property  of 
corporations  must  be  respected.  The  power  should  be  con- 
fined to  reasonable  amendments  regulating  the  mode  of  us- 
ing and  enjoying  the  franchise  granted  which  do  not  defeat 
or  essentially  impair  the  object  of  the  grant.''  Portland  & 
Rochester  R.  R.  Co.  v.  Deering,  78  Me.  61  (1885). 

By  far  the  best  exposition  of  this  entire  subject  is  the  opinion 
written  by  Mr.  Justice  Field  in  the  so-called  Railroad  Tax  Cases 
iCounty  of  San  Mateo  v.  Southern  Pacific  R.  R.  Co.,  13  Fed. 
Rep.  722  (1882) ;  County  of  Santa  Clara  v.  Southern  Pacific 
R.  R  Co.,  18  Fed.  385  (1883).  In  this  opinion  that  eminent  jur- 
ist shows  clearly  that  the  reserved  power  enables  the  state 
merely  to  revoke  or  alter  the  rights  given  by  it  to  the  corpora- 
tion, but  that  it  does  not  give  the  state  more  power  over  other 
property  of  the  corporation  than  it  has  over  similar  property 
of  individuals,  nor  does  it  give  the  state  power  to  violate  the  in- 
hibitions of  the  Constitution  of  the  Ignited  States.  The  state 
of  California  had  taxed  certain  railroad  companies  in  a  w^ay  that 
the  court  in  this  case  held  wa*s  unfairly  discriminatory  as  com 
pared  w-ith  the  taxation  of  the  property  of  other  corporations 
and  individuals,  and  that  therefore  the  act  denied  to  these  com- 
panies the  equal  protection  of  the  laws  and  was  invalid  under 
the  fourteenth  amendment.  It  was  argued  by  counsel  that  the 
state  had  the  right  to  impose  such  taxes — in  fact,  to  impose  any 
taxes — upon  corporations  whose  cliarters  were  subject  to  the 
reserved  power  of  alteration,  amendment,  or  repeal.  On  this 
point  Mr.  Justice  Field  said : 

**The  state  in  the  creation  of  corporations,  or  in  amend- 
ing their  charters,     *     *     *     possesses  no  power  to  with- 


512  Water  Powers,  Forestry,  and  Drainage. 

draw  them  when  created,  or  by  amendment,  from  the  guar- 
antes  of  the  Federal  Constitution.  It  cannot  impose  tbe 
condition  that  they  shall  not  resort  to  the  courts  of  law 
for  the  redress  of  injuries  or  the  protection  of  their  prop- 
erty ;  that  they  shall  make  no  complaint  if  their  goods  were 
plundered  and  their  premises  invaded;  that  they  shall  ask 
no  indemnity  if  their  lands  be  seized  for  public  use,  or  be 
taken  without  due  process  of  law,  or  that  they  shall  sub- 
mit without  objection  to  unequal  and  oppressive  burdens 
arbitrarily  imposed  upon  them;  that,  in  other  words,  over 
them  and  their  property  the  state  may  exercise  unlimited 
and  irresponsible  power.  Whatever  the  state  may  do, 
even  with  the  creatons  of  its  own  will,  it  must  do  in  subordi- 
nation of  the  inhibitions  of  the  Federal  Constitution. 
•  .  Whatever  property  the  corporations  acquire  in  the 
exercise  of  the  capacities  conferred,  they  hold  under  tlie 
same  guarantees  which  protect  the  property  of  individuals 
from  spoliation.  It  cannot  be  taken  for  public  use  without 
compensation.  It  cannot  be  taken  without  due  process  of 
law,  nor  can  it  be  subjected  to  burdens  different  from  those 
laid  upon  the  property  of  individuals  under  like  circum- 
stances. The  state  grants  to  railroad  corporations  formed 
under  its  laws  a  franchise,  and  over  it  retains  control,  and 
may  withdraw  or  modify  it.  By  the  reservation  clause  it 
retains  power  only  over  that  w^hich  it  grants;  it  does  not 
grant  the  rails  on  the  road,  it  does  not  grant  the  depots 
alongside  of  it ;  it  does  not  grant  the  cars  on  the  track,  uor 
the  engines  which  move  them,  and  over  them  it  can  exer- 
cise no  power  except  such  as  may  be  exercised  through  its 
control  over  the  franchise,  and  such  as  may  be  exercised 
with  reference  to  all  property  used  by  the  carriers  for  the 
public.  The  reservation  of  power  over  the  franchise — ^that 
is,  over  that  which  is  granted — makes  its  grant  a  conditional 
or  revocable  contract,  whose  obligation  is  not  impaired  by 
its  revocation  or  change.  *  •  •  The  reservation  relates 
only  to  the  contract  of  incorporation,  which,  without  sueh 
reservation,  would  be  irrepealable.  It  removes  the  impedi- 
ment to  legislation  touching  the  contract.  It  places  the  cor- 
poration in  the  same  position  it  would  have  occupied  had 
the  Supreme  Court  held  that  charters  are  not  contracts. 
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but  that  laws  repealing  or  altering  them  did  not  impair  the 
obligation  of  contracts.  The  property  of  the  corporation 
acquired  in  the  exercise  of  its  faculties  is  held  independ- 
ently of  such  reserved  power,  and  the  state  can  only  exercise 
over  it  the  control  which  it  exercises  over  the  property  of 
individuals  engaged  in  similar  business.'* 

It  is  about  impossible,  even  by  an  analyisis  of  the  cases  in 
which  this  .power  to  alter  corporate  charters  is  considered,  to 
disclose  a  basis  for  arriving  at  determinate  results.  The  reser- 
vations are  different  in  the  different  states — in  some  the  power 
to  alter  or  repeal  is  unconditional ;  in  others  an  exercise  of  the 
I)Ower  is  subject  to  certain  provisos,  such  as  that  it  can  be  ex- 
ercised only  ^'in  such  manner  *  *  =*  that  no  injustice  shall 
be  done  to  the  corporators;"  that  the  power  be  exercised  **if 
they  (the  legislature)  deem  it  necessary  or  convenient  to  the 
[mblic  interest;''  that  the  power  may  be  exercised  **but  not  so 
as  to  divest  or  impair  any  right  of  property  acquired  under  the 
same;"  that  a  corporate  charter  may  be  altered  or  repealed 
"when  ever  in  its  (the  legislature's)  opinion  it  (the  corporate 
charter)  may  be  injurious  to  the  citizens  of  the  state"  and  that 
such  power  may  be  exercised  '^at  any  time  when  necessary  for 
the  public  good  and  general  welfare."  These  provisos  have 
nr-cessarily  made  different  the  holdings  in  the  different  states. 
I  To  aid  in  distinguishing  these  cases,  a  compilation  of  the  reser- 
vations of  the  different  states  is  hereto  annexed). 

Other  circumstances  tend  to  complicate  the  holdings  and  make 
reconciliation  about  impossible.  Many  of  the  acts  upheld  by 
the  courts  as  a  proper  exercLse  of  the  power  under  the  reserve 
clause,  are  justified  only  as  a  legitimate  exercise  of  the  police 
IK>wer.  Many  of  the  courts  have  upheld  acts  altering  corporate 
charters  to  the  extent  of  destroying  the  property  rights  of  the 
<-oiT[>oratinn,  and  this  approval  is  seemingly  based  upon  the  the- 
ory that  the  legislature  may  force  upon  the  incorporation  an  a(*- 
^'pptance  of  an  alteration  as  an  alternative  to  an  exercise  of  the 
right  to  destroy  its  existence  under  the  power  to  repeal. 

Examples  of  the  extent  to  which  the  courts  have  gone  in  ap- 
proving and  disapproving  exercise  of  this  power  to  alter  corpor- 
ate charters  are  afforded  in  the  following  cases : 

Under  the  power  reserved  to  alter  corporate  charters  a  legis- 

33 
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lative  act  changing  the  name  of  the  corporation  has  been  upheld, 
Phinney  v.  Trustees  of  Shepard  and  Pratt  Hospital,  88  Md.  633 
(1898).  A  change  of  place  for  the  principal  oflSce  of  the  cor- 
poration was  approved,  Brj-an  v.  Board  of  Education,  151  U.  &. 
();)9  (1893)  ;  Park  v.  ]\I.  W.  A.,  181  111.  214  (1899).  The  deci- 
sions in  most  of  the  courts  are  to  the  effect  that  the  state  may, 
under  its  reserved  power  of  amendment,  or  repeal,  regulate  and 
control,  either  compulsorily  or  by  way  of  permission  to  some  of 
the  stockholders,  the  scheme  of  management  of  the  corporation; 
that  it  may  change  the  number  and  method  of  election  of  the  di- 
rectors, Miller  v.  State,  15  Wall.  478  (1872) ;  Close  v.  Glenwood 
Cemetery,  107  (I.  S.  466  (1882)  ;  Looker  v.  ]\raywood,  179  U.  S. 
46  (1900).  Changes  in  the  method  of  voting  among  the  stock- 
holders or  the  forced  introduction  of  new  corporators  to  voting 
privileges  have  been  sanctioned,  Hyatt  v.  Esmond,  37  Bark 
601  (1862) ;  Com.  v.  Bonsall,  3  Whart.  (Pa.)  559  (1838) ;  Gregg 
V.  Cranby  M.  &  S.  Co.,  164  Mo.  616  (1901).  Contra  see  In  re 
Newark  Lib.  Assn.,  64  N.  J.  L.  217  (1899)  and  Orr  v.  Bracken 
County,  81  Ky.  593  (1884). 

In  Wilson  v.  Tess^n,  12  Ind.  285  (1859),  and  act  of  the  legis- 
lature was  sustained!  which  provided  that  banking  corporations 
could  continue  to  do  business  only  if  they  paid  all  their  circu- 
lating notes  in  coin  upon  demand.  In  Yates  v.  The  People,  207 
111.  316  (1904),  the  court  approved  an  act  providing  that  the 
charters  of  all  insurance  companies  which  ceased  for  the  period 
of  one  year  to  transact  the  business  for  which  they  were  or- 
ganized should  be  deemed  and  held  extinct  in  all  respects  as  if 
they  had  expired  by  their  own  limitation. 

In  Railway  v.  Philadelphia,  101  U.  S.  528  (1879),  it  was 
stated  that  the  legislature  under  the  reser\'e  clause  could  raise 
the  license  fee  for  the  running  of  cars  by  a  street  railway  com- 
pany.    See  also  Atty.  Gen'l  ex  rel.  Ililbert,  72  Wis.  184. 

The  power  to  regulate  the  rates  of  carriers  it  is  held  may  be 
exercised  under  the  reserve  clause.  Atty.  Genl  v.  R.  R.  Cos., 
supra. 

In  Ohio  V.  Neff,  52  Ohio  St.  375  (1895),  the  legislature  at- 
tempted 1c)  put  the  affairs  of  the  Cincinnati  College,  a  corpora- 
tion subject  to  the  rosers'ed  power,  under  the  management  of 
the  directors  of  the  University  of  Cincinnati,  and  to  give  to  the 
latter  control  of  the  funds  of  the  College.    The  court  held  the 
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act  void,  as  violating  the  provision  in  the  state  constitution  that 
"private  properly  shall  ever  be  held  inviolate.** 

Jn  Woodward  v.  Central  Vermont  Ry.  Co.,  180  Mass.  599 
(1902),  the  defendant  company  waf^incorporated.  subject  to 
the  reserved  power,  for  the  purpose  c/p*Ac(?ftlriWi,VS^  &Wl;t  a  re- 
organization, the  property  of  an  insolvent  corporation  which  had 
l)cen  foreclosed  by  a  judicial  sale.  A  subsequent  statute  pro- 
vided that  certain  judgments  recovered  against  the  former  cor- 
poration could  be  collected  from  the  defendant  company.  It 
was  held  that  the  act  was  void,  as  being  a  confiscation  of  prop- 
erty. 

In  Coninirs.  of  the  sinking  Fund  v.  Gieen  &  Barren  River 
Nav.  Co.,  79  Ky.  73  (1880),  the  state  of  Kentucky  lejised  to 
the  defendant  corporation  a  certain'  river  line  of  navigation, 
with  all  rights  and  franchises  thereto  pertaining.  Afterwards 
the  leorislatuie  sought  to  revoke  the  lease  and  to  recall  the  right 
to  collect  tolls  which  appertained  thereto.  The  court  held  that 
this  could  not  be  done.  The  lease  had  been  made  subse([uently 
to  the  incorporation  of  the  company,  wa^s  a  distinct  right  of 
property  vested  in  the  corporation  by  the  state,  was  not  a  fran- 
chise of  incorporation,  and  therefoi'c  was  irrevocable. 

In  C.  M.  &  St.  P.  Rv.  Cc,  V.  :\rinn.  Cent.  R.  Co.,  14  Fed.  525 
1882),  the  city  of  Redwing  granted  to  complaifiant  the  right 
t'>  lay  tracks  en  Levee  Street.  Later,  and  after  the  complainant 
\m\  hej^im  construction  of  its  line  on  that  street  and  had  ex- 
P'^nded  some  $1,500  therein,  the  city,  under  a  reserved  power  to 
alter  the  grant,  passed  an  ordinance  amending  the  original 
prant  so  as  to  prohibit  the  laying  of  tracks  along  the  route  pre- 
viously agreed  upon.  The  complainant  asks  that  the  city  and 
tlie  Minn.  Cent.  R.  Co.  be  enjoined  from  interfering  with  the 
'''Dstniction  of  its  line. 

It  was  held  that  the  company  must  submit  to  such  altera- 
tions and  amendments  as  were  reavscnable  and  necessary  to 
•  'irry  into  effect  the  original  purpose  of  the  ordinance ;  but  that 
f''<?  rpsen'e  clause  gave  no  authority  to  alter,  amend,  or  repeal 
^^le  ordinance  so  a.s  to  affect  the  company's  vested  rights.  The 
^'f»"rt  said : 

"Thp  ordinance  did  not,  however,  give  authority  to 
amend  or  repeal  so  as  to  affrrt  essential  and  vested  rights. 
The  eommorr  -council  of  the  city  reserved  the  right  to  alter 


516  Water  Poweks,  Forestry,  and  Drainage. 

and  amend  this  ordinance  of  1870,  withia  the  scope  of  the 
legislative  power  conferred  on  the  mimicipality, 

The  legislative  power  under  the  reserve  clause  of  Minn,  may 
he  exercised  "but  not  so  as  to  divest  or  impair  any  right  ot 
property  acquired  under  tl:e  same  (the  charter)."  The  com- 
plainant was  allowed  to  complete  its  line. 

In  Steams  v.  Minnesota,  179  U.  S.  223  (1900),  an  act  of  in- 
corporation provided  that  the  company  should  pay  3%  of  its 
gross  earnings  in  lieu  of  all  taxes  on  property.  The  power  to 
alter  or  repeal  was  reserved,  and  the  state  subsequently  passed 
an  act  bv  winch  the  companies  were  required,  in  addition  to  this 
original'tax  of  2%,  to  pay  on  such  of  their  lands  not  used  for 
railroad  purposes  as  were  theretofore  or  might  thereafter  oe 
granted  to  them  by  the  state  of  Minnesota  or  the  United  Statas, 
the  same  taxes  as  were  paid  on  similar  lands  by  individuals. 
The  decision  is  not  strikingly  clear,  but  holds  the  act  invalid 
apparenHy  as  in  conflict  with  the  14th  amendment  of  the  Federal 
Constitution  guaranteeing  the  equal  protection  of  the  law. 

Tn  Mayor  &  Aldermen  of  Worcester  v.  Norwich  &  "W.  R.  K. 
Co  109  Mass.  103  (1871),  the  legislature  passed  an  act  requir- 
ing' certain  rajiroads  to  unite  in  the  construction  of  a  union 
passenger  depot  in  the  city  of  Worcester  at  a  place  to  .be  deter- 
mined by  certain  commissioners  to  be  appointed  for  that  purpose, 
also  requiring  these  railroad  companies  to  extend  their  tracks 
in  that  city  to  this  new  depot,  and  then  to  discontinue  specified 
portions  of  their  then  existing  lines.  The  cost  to  the  companies 
^,-as  very  great.  This  act  was  held  to  be  a  "reasonable  exer- 
cise" of  the  reserved  power  to  alter,  amend  or  repeal  the  char- 
ters of  the  railroad  companies  concerned. 
■  In  Com.  V.  Eastern  R.  R.  Co.,  103  Mass.  254  (1869),  the  legis- 
lature, under  the  reserve  power,  required  the  railroad  company 
ics  to  erect  a  station  at  a  specified  point  on  the  road.  The  cour. 
approved  the  requirement.  „„   „   no  fiaarw 

in  Sioux  City  St.  Ry.  Co.  v.  Sioux  City,  138  U.  S  98  (1890) 
and  in  Storrie  v.  Huston  City  St.  Ry.  Co.,  92  Tex.  129  (1898). 
the  requirement  was  Ihat  a  stieot  railway  company  should  pay 
for  the  paving  of  the  street  in  which  it  operated  for  a  certam 
distance  outside  of  the  rails,  although  the  original  act  of  in- 
corporation had  required  the  company,  as  the  consideration  for 
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the  grant  of  the  franchises,  which  contained  the  reserve  clause, 
to  pave  the  street  merely  between  the  rails.  This  requirement, 
too,  was  approved.  See  also  Fair  Haven  R.  R.  Co.  v.  New 
Haven,  203  U.  S.  372  (1906) ;  Marshalltown  Ry.  v.  City  of  Mar- 
shall town,  127  la.  637  (1905). 

Jn  English  b.  New  Haven  &  Northampton  Co.,  32  Conn.  240 
(18G4),  the  railroad  company  was  obliged  to  widen  certain 
bridges  over  its  tracks  in  the  city  of  New  Haven,  because  its 
charter  was  subject  to  alteration  or  repeal.  See  Contra  Peo.  v. 
Lake  Shore  Mich.  So.  Ry.  Co.,  52  Mich.  277  (1883),  and  C.  G.  I. 
Ry.  Cor.  Hough,  61  Mich.  507  (1886). 

In  Monongohela  Nav.  Co.  v.  Coon,  6  Pa.  St.  379  (1847)  the 
navigation  company  erected  a  dam  in  the  Monongohela  River, 
being  thereunto  enfranchised  by  the  state.  It  had  been  decided 
in  the  Supreme  Court  of  Pennsylvania  in  1843,  same  parties,  6 
W.  &  S.  (Pa.)  101  (1843),  that  the  building  of  the  dam  did  not 
render  it  liable  in  damages  to  Coon,  who  owned  a  mill  on  a 
branch  of  the  main  stream.  Subsequently,  in  1844  the  legisla- 
ture acting  under  its  powers  to  amend  the  charter  of  the  com- 
pany, passed  an  act  requiring  it  to  pay  damages  for  all  injuries 
done  by  building  the  dam.  The  court  held  this  act  valid  and 
that  Coon  could  recover  under  it — apparently  a  confiscation. 

In  Holyoke  v.  Lyman,  15  Wall.  50  (1872),  a  manufacturing 

company  was  chartered  to  build  and  maintain  a  dam  across  a 

fiver,  paying  damages  for  injuries  suffered  by  the  owners  of 

fishing  rights  above  the  dam.    The  legislature  later  passed  an 

^^^  f'equiring  the  company,  at  an  exjpense  of  $30,000,  to  con- 

^ttuet  a  fishway  in  the  dam  so  as  to  protect  fishing  rights  below 

the    ^^m.     This  act  was  held  constitutional  under  the  reserve 

cla^^SG-    See  Com.  v.  Essex  Co.,  79  Mass.  239   (1859).     Seem- 

m^ly    Contra.) 

Ill    "Wisconsin  a  requirement  that  a  senior  railroad  pay  one 

half    the  expense  of  maintaining   crossing    signals,    etc.,    made 

^i^^^^ssai-y  by  the  crossing  of  its  lines  by  a  junior  road,  was  held 

"^  an  unauthorized  exercise  of  the  reserve  clause  and  a  tak- 

"**?  of  property  that  had  vested  in  the  senior  companj'.     State 

^  *el.  Nor.  Pac.  R.  R.  Co.,  140  Wis.  145  (1909). 

'^o  the  effect  that  the  power  of  alteration  cannot  he  exercised 
^  *8  to  substitute  a  new  corporaton  for  the  original.  See  Atty. 
^en'l  V.  R.  R.  Cos.,  35  Wis.  425  (1874) ; 

Zabrieszi  v.  Hackensack,  18  N.  J.  Eq.  178  (1867) ; 
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Tread  well  v.  Salisbury,  7  Gray,  393  (1856)  ; 

Durfee  v.  Old  Colony,  ek-.,  Ry.  Co.,  5  Allen  230  (18(J2)  ; 

Dow  V.  Nor.  Pae.  Ry.  Co.,  67  X.  II.  1  (1886). 

The  t'oret(oin^  quotalions  and  citations  (the  eonipilatioii  of 
eiuse.s  is  not  exlianstive)  (ire  presenteci  nieiel}'  to  substantiate 
the  assertion  that  the  cases  having  to  do  with  the  power  under 
the  reserve  clause  to  Mer  corporate  charters  are  difficult  to 
reconcile.  They  bring  out  distinctly,  however,  three  restrictions 
upon  this  power  to  alter  the  state's  contract  with  the  corpora- 
tors; first,  that  property  rights  independent  of  the  charter  can- 
not, in  the  exercise  cTf  such  power,  be  violated;  second,  that  the 
reservation  does  not  empower  the  legislature  to  deny  to  cor- 
porations or  persons  the  equal  protwtion  of  the  laws,  and  third, 
that  the  power  to  alter  cannot  be  carried  to  the  point  where 
practically  a  new  contract  is  fdisted  upon  the  corporators. 

(2)  With  Respect  to  the  Power  to  Repeal  Corporate 

Charters. 

By  the  contract  of  incor])oration  the  power  is  reseived  to  the 
legislature  to  repeal  the  corporate  charter  at  any  time  after  its 
passage.  The  power  thus  reserved  is  a  power  to  recall  only  that 
which  the  statue  has  given  in  the  charter,  and  only  those  rights 
which  the  corporation  gets  from  the  state.  The  state  gives  life 
to  a  corporation — at  least,  to  the  extent  of  licensing  it  to  do 
business  as  a  corporation.  Therefore,  this  privilege^ — the  fran- 
chise to  exist  as  a  corporation, —  may,  if  constitutional  rights 
are  not  thereby  violated,  be  recalled;  the  charter  may  be  re- 
pealed, and  the  word  repeal  bears  but  one  construction. 

C.  J.  Ryan,  in  Atty.  Gen'l  v.  R.  R  Cos.,  supra,  pp.  576  &  577, 
construing  this  power,  says: 

''"We  are  bound,  in  our  construction  of  it,  bv  the  verv 
words  used.  *  *  * :  The  i)ower  is  limited  by  its  own 
words  (mly.  Any  limitation  of  it  must  come  from  these 
words.  *  *  * :  The  power  to  repeal  can  bear  but  one 
construction ;  for,  in  this  use,  the  word  has  but  one  mean- 
ing *  *  *.  Arguments  ab  inconvenient i  cannot  weigh 
against  the  manifest  meaning  of  the  word  used;  they  may  go 
to  impeach  the  wisdom  of  the  power,  but  not  to  impair  its 
import.'' 
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The  repeal,  under  tlie  reserve  clause,  of  a  corporate  charter 
— of  the  franchises,  privileges  and  immunities  derived  directly 
from  the  s^ate — does  not  violate  private  property  rights. 

The  court  in  Greenwood  v.  Freight  Co.,  supra,  p.  17,  dwelling 
upon  this  phase  of  the  reserve  power,  said: 

"*  •  *  What  is  it  may  be  repealed?  It  is  the  act  of  in- 
fi*ri>oration.  It  is  this  organic  law  on  which  the  corporate 
existence  depends  which  may  be  repealed,  so  that  it  shall  cease 
to  he  law     *     ♦     *. 

Ferson<d  and  recU  property  acquired  by  the  corporation 
(luring  its  lawful  existence,  rights  of  contract,  or  choses 
in  action  so  acquired,  and  which  do  not  in  their  nature  de- 
pend upon  the  general  powers  conferred  by  the  charter,  are 
not  destroyed  by  such  a  rejycal;  and  the  courts  may,  if  the 
legislature  does  not  provide  some  special  remedy,  cnfora' 
such  rights  by  the  means  within  their  power.  The  rights 
of  the  shareholders  of  such  a  corporation,  to  their  interest 
in  its  property,  are  not  annihilated  by  such  a  repeal,  and 
there  mu^st  rernaiyi  in  the  courts  the  power  to  protect  those 
rights,"     Id.  p.  18  &  19. 

Nor  does  the  repeal  of  a  corporate  charter  containing  the 
reserve  clause  impair  the  obligation  of  contracts  Ix'tween  the 
corporation  and  third  parties.  After  the  repeal  the  corporate 
property  becomes  a  tnist  fund  for  distribution  among  creditors 
SI  ml  stockholders. 

Mumma  v.  Potomac  Co.,  8  Pet.  281   (1834)  ; 
Bacon  v.  Robertson,  18  How.  480  (1855)  ; 
Greenwood  v.  Freight  Co.,  supra. 

**It  (the  reserved  power)  became,  by  operation  of  law,  a 
part  of  every  contract  or  mortgage  made  by  the  com- 
pany *  *  •.  The  share  and  the  bondholders  took  their 
stock  or  their  securities  subject  to  this  paramount  condi- 
tion, and  of  which  they,  in  law,  had  notice.  If  the  corpora- 
tion, by  making  a  contract  or  deed  of  trust  on  its  pr()j)erty, 
could  clothe  its  creditors  with  an  absolute,  unchangeable 
right,  it  would  enable  the  coq)oration,  by  its  own  act,  to 
abrogate  one  of  the  provisions  of  the  fundamental  law  of 
the  state." 

Peik  v.  C.  &.  N.  W.  Ry.  Co.,  94  U.  S.  164  (1890). 
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The  power  to  repeal  having  been  exercised  was  approved  in 
the  following  cases: 

Greenwood  v.  Freight  Company,  105  U.  S.  16  (1881.) 
Bill  by  Greenwood,  a  stockholder  in  the  ^larginal  Freight 
Railway  Company,  praying  an  injunction  to  prevent  the  Union 
Freight  Company  from  taldng  over  the  property  of  the  corpora- 
tion in  which  he,  Greenwood,  was  a  stockholder. 

The  Marginal  Freight  Railway  Company  was  organized  by  act 
of  the  Massachusetts  Legislature,  April  26,  1867,  to  build  and 
operate  a  street  railway  in  Boston.  The  right  of  way  of  this 
company  for  part  of  its  route  lay  over  the  line  of  a  railway 
previously  granted  to  the  Commercial  Freight  Railroad  Com- 
pany and  the  Marginal  Company  by  virtue  of  a  provision  in  its 
charter,  purchased  and  paid  the  Conunercial  Company  for  the 
joint  use  of  its  tracks.  On  May  6,  1872  the  Legislature  of  Massa- 
chusetts incorporated  the  Union  Freight  Company  with  authori- 
ty to  run  its  track  through  the  same  streets  and  over  the  same 
ground  covered  by  the  Marginal  Conipanj'',  and  to  take  posses- 
sion of  the  tracks  of  the  Marginal  Company,  on  payment  of 
compensation.  This  latter  act  repealed  the  charter  of  the 
Marginal  Company.  Plaintiff  objects  to  tlie  repeal  of  the  char- 
ter and  to  the  authority  to  take  over  the  property  of  his  com- 
pany; 

The  question  before  the  court  was  **  whether  the  features  of 
the  act  to  which  complainant  objects  in  his  bill  are  beyond  the 
power  of  the  legislature  of  ^Massachusetts,  or  are  forbid  by  any- 
thing in  the  constitution  of  the  United  States.''    p.  16. 

After  stating  that  under  the  unvarying  decisions  of  the  United 
States  Supreme  Court,  the  unconditional  repeal  of  the  Charter 
of  the  Marginal  Company  was  void  unless  made  valid  by  some 
n^servation  of  power,  the  court  said: 

**The  first  of  these  reservations  of  legislative  power  over 
corporations  is  found  in  sec.  41  of  chap.  68  of  the  General 
Statutes  of  IMassaehu^ietts,  in  the  following  language: 
*  Every  act  of  incorporation  passed  after  the  eleventh  day 
of  IVIarch,  in  the  year  one  thoiLsand  eight  hundred  and 
thirty-one,  shall  be  subject  to  amendment,  alteration,  or 
repeal,  at  the  pleasure  of  the  l(^islature.' 

It  would  be  difficult  to  supply  language  more  comprehen- 
sive or  expressive  than  this.'' 
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Such  an  act  may  be  amended ;  that  is,  it  may  be  changed 
by  additions  to  its  terras  or  by  qualifications  of  the  same. 
It  may  be  altered  by  the  same  power,  and  it  may  be  repealed 
AVhat  is  it  may  be  repealed?  It  is  the  act  of  incorporation. 
It  is  this  organic  law  on  which  the  corporate  existence  of 
tlie  company  depends  which  may  be  repealed,  so  that  it 
shall  cease  to  be  a  law;  or  the  legislature  may  adopt  the 
milder  course  of  amending  the  law  in  matters  which  need 
amendment,  or  altering  it  when  it  needs  substantial  change. 
All  this  may  be  done  at  the  pleasure  of  the  legislature. 
That  body^need  give  no  reason  for  its  action  in  the  matter. 
The  validity  of  such  action  docs  not  depend  on  the  neces- 
sity for  it,  or  on  the  soundness  of  the  reasons  which 
prompted  it.  This  expression,  'the  pleasure  of  the  legisla- 
ture,' is  significant,  and  is  not  found  in  many  of  the  similar 
statutes  in  other  states. 

This  statute  having  been  the  settled  law  of  Massachusetts, 
and  representing  her  policy  on  an  important  subject  for 
nearly  fifty  years  before  the  incorporation  of  the  Marginal 
Company,  we  cannot  doubt  the  authority  of  the  legislature 
of  Massachusetts  to  repeal  that  charter.  Nor  is  this  seriously 
questioned  by  counsel  for  appellant;  and  it  may,  therefore, 
be  assumed  that  if  the  repealing  clause  of  the  act  of  May 
6,  1872,  stood  alone,  its  validity  must  be  conceded.  Crease 
V.  Babeock  23  Pick.  (Mass.)  334;  Erie  &  N.  B.  Railroad  Co.  - 
V.  Casey,  26  Pa.  St.  287;  Pennsylvania  College  Cases,  13 
Wall.  190;  2  Kent,  Com.  306. 

The  property  of  corporations,  even  including  the  fran- 
chises when  that  is  necessary,  may  be  taken  for  public  use 
under  the  power  of  eminent  domain,  on  making  due  com- 
pensation.'* 

See  also  Thornton  v.  :vrarginal  Frt.  Co.,  132  Mass.  32,  34. 

Willmington   Street  Railway  Co.  v.  Willmington  Etc.   Co.,   8 

Delaware,  Ch.  468  (1900). 

The  legislature  under  the  reserve  clause  revoked  that  portion 
of  complainant's  franchise  which  gave  it  an  exclusive  right  to 
r-perate  a  street  railway  system  in  the  city  of  "Wilmington. 

The  contention  of  parties  (p.  490)  raised  the  question  of  the 
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precise  meauiiig  and  effect  of  the  reserve  clause  in  Section  17, 
Article  2,  Del.  Con.  1831.    AVith  the  context  this  clause  reads: 

*'No  act  of  incorporation  except  for  the  renewal  of  exist- 
ing corporations,  shall  be  hereafter  enacted  without  con- 
currence of  two-thirds  of  each  branch  of  the  Legislature  ; 
with  a  reserved  power  of  revocation  by  the  Legislature." 

The  Court,  after  referring  to  difficulties  that  have  arisen  in 
interpreting  the  more  common  form  of  the  reserve  clause,  i.  e., 
to  ^' alter,  amend  or  repeal,''  says: 

''This  long  review  of  the  authorities  shows  that  there   is 
no  decision  of  any  sort  in  opposition,  to  the  plain,  logical 
iulerpretation  of  the  phrase,  'reserved  power  of  revocation 
by  the  Legislature,'  as.meaning  the  power  to  revoke,  at  the 
plea^surc  of  the  Legislature,  any  or  all  of  the  franchises 
granted  to  a  corporation,  the  i)ower  to  recall  all  the  rights, 
l)riviU'ges  or  franchises  granted  to  a    corporation    or    any 
numl:er  less  than  all,  or  any  single  right,  privilege,  or  fran- 
chise ;  that  it  cannot  mean  less  than  this,  and  that  it  cannot 
mean  more.     *     *     *  '' 
See  also  Lathrop  v.  Stedman,  13  Blotch.  134r  (1875)  ; 
Beer  Co.  v.  Mass.  97  U.  S.  25  (1877). 

People  V.  O'Brien  et  al..  Ill  X.  Y.  1  at  48  (1888). 

The  Broadway  Surface  Railroad  Company  was  incorporated 
under  a  general  law  of  New  York,  May  15th,  1884.  The  corpora- 
tion was  dissolved  by  legislative  act  oil  May  4,  1886. 

The  Court  dwelling  upon  the  constitutionality  of  this  act  dis- 
solving the  corporation,  held: 

"It  may  be  assumed  in  the  discussion  that  the  authority 
of  the  legislature  to  repeal  a  charter,  if  it  has  expressed  its 
intention  to  reserve  such  power  in  its  grant,  constitutes  a 
valid  reservation.  Parties  to  a  contract  may  lawfully  pro- 
vide for  its  termination  at  the  election  of  either  party,  and 
it  may,  therefor,  be  conceded  that  the  state  had  authority 
to  repeal  this  charter,  provided  no  rights  of  property  were 
thereby  invaded  or  destroyed."  P.  46  Andi'cws  &  Karl,  J. 
J.,  concur  wilh  the  holding  that  the  annuling  act  was  con- 
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stitutional  and  that  its  effect  was  only  to  take  the  life  of  the 
corporation.* 

Griffin  v.  Kentucky  Ins.  Co.,  3  Bish  (Ky.)  592  (1868). 
The  Kentucky  Insurance  Company  was  incorporated  March 
■l-th,  1865.  The  legislature,  under 'a  power  reserved  by  general 
law  to  mend  or  repeal  corporate  charters  at  the  will  of  that 
lK>dy,  repealed  this  charter  in  1868.  The  one  question  before 
the  court  was  as  to  the  constitutionality  of  this  repealing  act. 

Held:  After  deciding  that  the  reserve  clause  contained 
in  the  general  law  became  a  part  of  complainant's  charter,  and 
that  the  repealing  law  was  constitutional,  the  court  said: 

*'And,  whatever  might  be  thought  of  the  policy  of  such 
legislation,  or  of  the  policy  or  justice  of  the  repealing  sta- 
tute, over  which  the  judiciary  has  no  jurisdiction  Our  con- 
clusion, as  to  the  mere  power  of  the  repeal,  is  we  think 
sustained  by  reason  and  abundant  authority.'' 

So.  Bell  Telephone  &  Telegraph  Co.  v.  City  of  Richmond.  98 
Fed.  671  (1899). 
The  city  of  Richmond,  Va.,  by  ordinance  passed  June  26, 
1884,  gave  the  complainant  the  right  to  use  the  streets  of  that 
city  for  poles  and  wires  of  its  system.  The  right  was  re- 
served to  the  council  to  repeal  said  entire  ordinance  at  any 
time,  such  repeal  to  take  effect  twelve  months  after  the  adoption 
f>f  the  repealing  resolution.     On  Dec.  14th,  1894,  the  city  re- 


•  Dissolution  of  the  corpor'ation  in  People  v.  O'Brien,  111  N.  Y.  1, 
had  not  the  effect  to  extinguish  the  franchises  to  operate  a  street  rail- 
way system  in  New  York  City.  All  cases  hold  that  the  effect  of  the 
repeal  of  a  corporate  charter  is  to  deprive  the  corporators  of  all  the 
ri slits,  privllegres  and  franchises  contained  In  such  charter.  In  this 
case  the  Marginal  Co.  was  incorporated  under  a  general  law  of  New 
York.  May  13.  1884.  No  franchise  to  operate  a  street  railway  was 
contained  in  the  articles  of  incorporation— nor  did  the  legislature  ever 
^rant  any  such  franchise  to  the  Marginal  Company.  The  Constitution  of 
New  York  provided  that  the  city  of  New  York  had  the  exclusive  power 
to  grant  such  franchises  and  the  franchise  of  the  Marginal  Company 
was  granted  to  the  company  on  December  5th,  1884,  by  the  City  of 
New  York.  A  franchise  being  property,  and  in  this  case  not  being 
contained  in*  the  articles  of  lncorj)oratlon  repealed,  it  was  property 
Icg^itiniately  acquired  under  its  chaiter  and  was  not  destroyed  by  the 
extinction  of  the  corporate  life.  Had  this  franchise  been  granted  in 
the  charter,  or  subsequently  by  the  legislature  to  the  Broadway  Sur- 
face R.  R  Co.,  or  to  another  with  the  reserved  right  to  alter  or  re- 
peal the  same,  and  the  Broadway  Surface  Co.,  as  transferee,  became 
pmrner  thereof,  a  different  question  would  be  presented. 
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pealed  the  ordinance  and  consequently  the  complainant  one  year 
from  and  after  that  date  had  no  legal  right  to  use  the  streets 
of  Richmond  for  its  poles  and  wires. 

The  sole  question  before  the  court  was  the  validity  of  this  re- 
pealing resolution. 

Held:  **The  complainant  accepted  the  terms  of  the  or- 
dinance giving  consent,  and  erected  its  lines  along  and  over  • 
the  streets  of  the  city  of  Richmond  under  the  provisions  of 
the  same.  Having  agreed  with  the  city,  for  reasons  of  its 
own,  to  the  terms,  conditions  and  restrictions  of  said  or- 
dinance, and  having  for  years  acquiesced  in  the  same,  com- 
plainant should  not  now  be  permitted  to  either  deny  its 
validity  or  escape  its  requirements.  ♦  ♦  ♦  This  court 
is  not  to  pass  upon  the  propriety  of  the  ordinance  of  re- 
peal ;  for  the  power  of  the  repeal  does  not  depend  on 
either  the  necessity  for  it,  or  on  the  soundness  of  the  rea- 
sons assigned  for  it. ' ' 

McLaren  v.  Pennington.     1  Paige  102  (1828). 

On  December  20th,  1S24,  the  New  Jersey  legislature  incor- 
porated the  New  Jersey  Protection  and  Lombard  Bank.  The 
bank  commenced  operation  June  1st,  1825,  after  paying  an  in- 
corporation fee  of  $25,000  and  continued  in  operation  until 
November  18,  1825,  when  it  stopped  payment.  On  November 
23,  1825,  the  legislature  repealed  the  charter  granted  in  1824 
and  appointed  defendants  trustees  of  the  assets  of  the  bank. 
The  original  act  of  incorporation  •  contained  the  reserve  clause. 
The  validity  of  the  act  repealing  the  charter  was  called  in  ques- 
tion. 

Held:  ''If  the  act  repealing  the  charter  of  the  bank  was 
unconstitutional,  the  defendants  acquired  no  rights  under 
that  act,  and  the  notes  in  controversy,  still  belong  to  the 
corporation.  It  is  proper,  therefore,  that,  that  question 
should  be  first  considered.  It  is  a  well  settled  principle 
of  the  common  law,  and  the  privileges  and  franchises 
granted  to  a  i)rivate  cor])oration  become  a  right  vested, 
wliich  cannot  be  divested  or  altered,  except  by  the  consent 
of  the  corporation,  l)y  a  forfeiture  declared  by  the  proper 
tritmnal,  or  by  act  of  ]>arlianient."     .     .     . 

*'The   validity   rf   the   act   repealing   the   charter,    must 
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therefore  depend  upon  the  affect  that  is  to  be  given  to 
the  seventeenth  section  of  the  original  act  of  corporation. 
This  section,  in  terms,  gives  the  legislature  a  right,  at  any 
time,  to  alter,  mend,  or  repeal  the  act  of  incorporation. 
But  the  counsel  for  the  complainant  contends  that  this  sec- 
tion is  repugnant  to  the  grant  of  the  franchises  contained 
in  the  other  parts  of  this  act,  and  is  therefore  void.  The 
common  law  principle  that  a  condition  repugnant  to  the 
grant  is  void,  has  no  application  to  this  case.  The  seven- 
teenth section  is  not  condition  repugnant  to  the  grant;  it 
is  only  a  limitation  to  the  grant."     •     *     * 

**It  is  not  pretended  that  there  is  anything  in  the  con- 
stitution of  New  Jersey,  or  of  the  United  States,  which 
prohibits  the  reservation  of  such  a  power  in  a  legis- 
lative grant.  *  *  *  The  power  of  repealing  the  bank 
charter  was  therefore  legally  and  constitutionally  reserved 
to  the  legislature  of  New  Jersey,  and  this  court  will  not 
presume  it  has  been  improperly  or  unconscientiously  exer- 
cised.'* 

The  following  cases  and  quotations  bear  on  the  power  under 
the  reserve  clause  to  repeal  corporate  charters. 

In  Mayor  of  New  York  v.  Twenty-third  St.  Ry.  Co.,  113  N. 
Y.  311  (1889),  the  court,  per  Justice  Earle,  said: 

*'It  (the  legislature)  may  take  away  its  (the  company's) 
franchise  to  be  a  corporation,  and  it  may  regulate  the  exer- 
cise of  its  corporate  powers.  As  it  has  the  power  utterly 
to  deprieve  the  corporation  of  its  franchises  to  be  a  corpor- 
ation,  it  may  prescribe  the  conditions  and  terms  upon 
which  it  may  live  and  exercise  such  franchise."  • 

In  the  matter  of  the  petition  of  the  New  York  Cable  Ry.  Co., 
40  Hun  (N.  Y.)  1  (1886),  in  holding  that  the  legislature  might 
repeal  the  right  of  the  petitioners  to  acquire  the  consent  of  the 
municipal  authorities  and  property  owners  to  the  construction 
of  its  railways,  the  court,  per  Daniels,  said : 

**  "While  it  is  true  that  the  legislature  cannot  deprive 
a  corporation  of  any  of  its  property,  it  may  limit,  restrict, 
or  withdraw  any  of  its  franchises  or  corporate  privileges 
by  means  of  the  power  reserved  to  it  by  the  constitution. 
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*  *  *  The  distinction  which  has  been  taken  on  this 
subject  warrants  the  conclusion  that  it  is  only  where  other 
rights  of  a  proprietory  character  have  been  acquired  and 
become  vested  that  the  interposition  of  the  legislative  au- 
thority for  divesting  or  forfeiting  them  has  been  forbid- 
den."' 

In  Schurz  v.  Cook,  148  U.  S.  397,  410— 411  (1893)  the  court 
after  reference  to  the  reserve  clause  in  the  constitution  and  re- 
vised laws  of  New  York,  said: 

**In  the  case  of  People  v.  O'Brien,  111  N.  Y.  1,  cited  by 
counsel  for  the  plaintiifs  in  error,  while  tlie  court  held 
that  it  was  not  within  the  power  of  the  legislature  to  de- 
stroy the  property  rights  of  a  corporation,  it  was  not  a 
question  that  the  legislature  could  destroy  the  existence 
of  the  corporation."  To  this  effect  the  court  cites,  The 
Mayor,  etc.,  of  New  York  v.  The  Twenty-third  St.  R.  R. 
Co.,  113  N.  Y.  311;  Hamilton  Gas  Light  Co.  v.  Hamilton 
City,  supra,  and  Greenwood  v.  Freight  Co.,  supra. 

Cook  in  his  treatise  on  corporations,  6th  Ed.  Vol.  2,  Sec.  639, 
says: 

**  Where,  however,  the  right  of  repeal  is  reserved  by  the 
legislature,  then  such  reservation  becomes  a  part  of  the  con- 
tract, and  the  repeal  of  the  charter  rests  in  the  discretion  of 
the  legislature." 

Thompson,  in  his  commentaries  on  the  Law  of  Corporations, 
Vol.  IV,  Sec.  5417,  states: 

**If  the  charter,  or  an  existing  constitutional  provision 
or  general  law,  reserves  to  the  legislature  a  plenary  right 
of  alteration  or  repeal,  then  the  co-adventurers,  by  accept- 
ing the  charter  act  and  organizing  under  it,  consent  that 
future  legislatures  may  cxercsie  that  right;  and  it  seems  to 
be  an  untenable  view  that  they  may  repudiate  that  con- 
sent and  fly  in  the  face  of  future  legislation  which  takes 
place  under  a  right  thus  reserved.'* 

The  state  may  also  give  to  the  corporation  other  franchises, 
privileges  and  exemptions;  in  so  far  as  it  does  so  it  can  revoke 
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or  repeal  such  grants,  because  they  form  part  of  the  contract 
existing  between  the  state  and  the  corporation,  and  the  statts 
has  reserved  to  itself  the  power  to  annul  or  amend  the  whole  or 
any  part  of  such  contract.  Thus  if  the  state  has  exempted  the 
<-orporati()n  from  taxation  by  the  state,  such  exemption  may 
ho  re[)ealed  under  the  reserve  clause. 

Comrs.  v.  Bancroft,  203»TJ.  S.  112  (1906)  ;       - 

R.  R.  Co.  V.  Georgia,  98  U.  S.  359  (1898) ; 

Tomlinson  v.  Jessup,  15  Wall.  454  (1872) ; 

Iron  City  Bank  v.  Pittsburg,  37  Pa.  St.  340  (1860;  ; 

State  v.  Commr.,  37  N.  J.  L.  228  (1874)  ; 

Bank  v.  Daviess  Co.,  102  Ky.,  174  (1897) ; 

West  Wis.  Ry.  Co.  v.  Trcmpeleau  Co.,  35  Wis.  257 
(1874). 

Not  only  the  franchise  to  exist  as  a  corporation,  but  also 
the  other  franchises  of  the  corporation  may  be  resumed  by  the 
state — ^the  franchise  to  carr}'  on  a  particular  business  in  which 
the  corporation  is  engaged;  for  example  to  operate  a  railroad, 
or  a  street  railway,  Greenw^ood  v.  Freight  Co.,  supra;  Hender- 
si^in  V.  Ry.  Co.,  21  Fed.  358  (1884)  ;  or  the  exclusive  privileges 
to  lay  pipes  and  mains  in  a  public  street  of  a  city  and  supply 
the  inhabitants  with  gas,  Hamilton  G.  L.  &  C.  Co.  v.  Hamilton, 
146  U.  S.  258  (1892) ;  or  to  transact  a  banking  business,  State 
V.  Sm'iety,  11  Ohio  1  (1841),  or  to  collect  tolls  on  a  highwu}*, 
Zimmerman  v.  Road  Co.,  81 U  Pa.  St.  96  (1873;. 

The  power  of  eminent  domain  may  be  recalled.     Adirondack 
Ry.  (*o.  V.  N.  Y.,  176  Q  S.  335  (1899). 


The  Reserve  Ci.at'se  Ne(5ative.s  Any  Legislative  Jntention 

TO  Grant  an  Trrepearable  Charter. 

*•*  A  reservation  of  the  right  to  repeal,  alter,  or  amend  the 
charter  or  franchise  of  a  corporation  negatives  any  inten- 
tion on  the  part  of  the  state  to  confer  irrevocable  rights  upon 
the  corporators.  Under  such  a  restriction,  the  franchise 
must  be  regarded  as  simple  legal  powers,  resulting  from 
an  enabling  act  of  the  legislature,  not  as  rights  secured  by 
contract  with  the  state.'*     Morawetz,  Priv.  Corps,  p.  1055. 
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It  Is  Very  Doubtful  That  the  Lbgislature,  Even  If  It  So 
Desires,  Has  Power  to  Grant  an  Irrepealable 

Corporate  Charter.  ' 

**The  provision  of  our  constitution  has  taken  away  from 
the  legislature  the  power  of  making  such  an  irrevocable 
contract  with  a  corporation.  It  seems  to  us  that  this  is  the 
decision  of  this  court  in  the  cases  of  West.  Wis.  R.  Ck).  v. 
Trempealeau  Co.,  35  Wis.  257,  265 ;  Atty.  Gen.  v.  R.  R.  Cos., 
35  Wis.  425,  574  et  seq. ;  and  these  decisions  are  suEEtained 
by  the  decisions  of  the  supreme  court  of  the  United  States. 
Railroad  Co.  v.  Philadelphia,  101  U.  S.  528,  536,  83  Pa. 
St.  429,  434.  In  the  case  of  New  Jersey  v.  Yard,  95  U.  S. 
104,  111,  Justice  Miller,  in  speaking  of  the  difference  in 
power  of  the  legislature  when  there  is  no  constitutional 
inhibition  and  when  there  is  such  constitutional  inhibition, 
says:  *The  case  differs  from  those  in  which,  by  the  con- 
stitution of  some  of  the  states,  this  right  to  alter,  amend, 
and  repeal  all  laws  creating  corporate  privileges  becomes 
an  inalienable  legislative  power.  The  power  thus  conferred 
cannot  be  limited  or  bargained  awj^y  by  any  act  of  the 
legislature,  because  the  power  itself  is  beyond  the  legislative 
control.'  ''  The  state  ex  rel.  The  Cr.  City  R.  Co.  v.  Hil- 
bert,  27  Wis.  184,  193  (1888). 

The  Effect  of  the  Repeal  of  a  Corporate  Charter. 

The  court  in  Greenwood  v.  Freight  Co.,  supra,  discussing  the 
effect  of  the  repeal  of  a  corporate  charter,  stated: 

*'What  is  the  effect  of  the  repeal  of  the  charter  of  a 
corporation  like  this? 

One  obvious  effect  of  the  repeal  of  a  statute  is  that  it 
no  longer  exists.  Its  life  is  at  an  end.  Whatever  force 
the  law  may  give  to  transactions  into  which  the  corporation 
entered  and  which  were  authorized  by  the  charter  while  in 
force,  it  can  originate  no  new  transactions  dependant  upon 
the  power  conferred  by  the  charter.  If  the  corporation 
be  a  bank,  with  power  to  lend  money  and  to  issue  circu- 
lating notes,  it  can  make  no  new  loan  nor  issue  any  new 
notes  designed  to  circulate  as  money. 
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If  the  essence  of  the  grant  of  the  charter  be  to  operate 
a  railroad,  and  to  use  the  streets  of  tlie  city  for  that  pur- 
pose, it  can  no  longer  so  use  the  streets  of  the  city,  and  no 
longer  exercise  the  franchise  of  running  a  railroad  in  the 
city.  In  short,  whatever  power  is  dependant  solely  upon 
the  grant  of  the  charter,  and  which  could  not  be  exercised 
by  unincorporated  private  persons  under  the  general  laws 
of  the  slate,  is  abrogated  by  the  repeal  of  the  law  which 
granted  these  special  rights." 

The  legislature  under  the  reserve  clause  may  repeal  all  or 
any  of  the  franchises,  privileges  or  immunities  granted  by  the 
charter. 

Atty.  Gen'l.  v.  K.  R.  Cos.,  supra; 

Greenwood  v.  Freight  Co.,  supra; 

Wilmington  St.  Ry.  Co.,  v.  Wilmington,  etc.  Co.,  supra; 

So.  Bell  Tel.  &  Tel.  Co.  v.  City  of  Richmond,  supra. 

A  strict  construction  of  the  reserve  clause  in  the  Wisconsin 
constitution  would  seem  to  confine  the  power  of  alteration  or 
repeal  to  acts  or  laws  for  the  formation  of  corporations,  but  it 
has  been  interi)reted  broadly  by  the  court  and  has  been  held  to 
extend  to  all  legislation  affecting  corporations,  including  not 
only  the  grant  of  the  franchise  to  exist  as  a  corporation,  but 
r.lso  to  all  grants  of  power  and  privileges,  i.  e.,  franchises  of  cor- 
porations— ^whether  granted  at  the  time  the  corporation  comes 
into  existence  or  at  some  later  date. 

West.  Wis.  R.  R.  Co.  v.  Trempealeau  Co.,  35  Wis.  257— 
265; 

Atty.  Gen'l.  ex  rel.  Hilbert,  72  Wis.  184. 

**  Corporate  charters  often  contain  franchises  of  the  greatest 

value  not  only  the   franchise  to  be  a  corporation,  but  often 

?  franchise  to  operate  a  railroad,  to  erect  and  maintain  a  bridge, 

to  establish  and  maintain  a  telegraph  system,  or  the  like.    And 

while  the  affirmation  to  withdraw  all  this  would  seem  in  conflict 

with  the  preconceived  notions  of  justice  and  although  it  has 

been  argued  that  such  a  reservation  is  inconsistent  with  the  grant 

and  therefore,  void,  nevertheless  it  is  well  settled   that  these 

rights  may  be  well  swept  away  where  the  stipulation  has  been 

made,  and  that  the  true  conception  of  their  nature  is  as  a  sort 
34 
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of  a  license  repealable  at  the  option  of  the  power  which  grants 
them. ' ' 

Citing:  Roses  Notes  on  U.  S.  Reports,. 339-t- 

^State  V.  R.  R.  Co.,  24  Tex.  125,  326; 

Crease  v.  Babcoek,  23  Pick.  340; 

Bridge  (V).  v.  V.  S.  105  U.  S.  481. 

After  repealing  the  charter  of  a  corporation,  the  legislature 
may  charter  a  new  corporation,  confering  upon  it  powers  simi- 
lar to  those  enjoyed  by  the  dissolved  company,  and  authorize 
it  to  take  the  property  of  such  dissolved  company  for  a  public 
purpose,  upon  making  due  compensation. 

Grenwood  v.  Freight  Co.,  supra,  pp.  22,  23. 

(3)  With  Respect  to  the  Purpose  for  Which  the  Reservc 
Clause  Was  Made  a  Part  of  Our  Constitutiont. 

Although  the  legislature  is  the  sole  judge  of  the  expediency 
of  altering  or  repealing  corporate  charters,  Am.  Coal  Co,  v. 
^  Coal  Co.,  46  Md.  15;  Miner's  Bank  v.  U.  S.,  1  Greene  (la.) 
553;  Greenwood  v.  Frt.  Co.,  supra,  and  the  legislative  motive 
in  exercising  this  power  will  not  be  inquired  into  by  the  courts, 
id.  and  Cooley  Const.  Lim.  pp.  257,  260,  300  and  cases  there 
cited,  it  is,  however,  proper  and  within  the  functions  of  the 
courts  to  construe  or  interpret  the  reserve  clause,  and  to  deter- 
mine by  avseertaining  the  intention  of  the  framers  of  the  con- 
stitution, the  purpose  or  purposes  for  which  the  same  was  in- 
tended. 

The  prime  purpose  of  the  reserve  clause  w^as  to  do  away  in 
this  state  wdth  the  rule  of  the  Darttnouth  College  Case.  See 
supra.  But  was  the  intention  of  the  framers  of  the  constitu- 
tion to  give  the  legislature  power  to  alter  or  repeal  corporate 
charters  at  the  will  or  pleasure  of  that  body,  or  was  the  inten- 
tion that  this  clause  should  retain  in  the  legislature  a  mere 
power  to  regulate  and  control  corporations  of  its  own  crea- 
tion. 

This  question  was  discussed  in  a  late  Wisconsin  case. 
State  ex  rel  Nor.  Pac.  R.  R.  Co.,  140  Wis.  145  (1909).     The 
question  before  the  court  was  as  to  the  power  of  the  legislature 
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under  the  reserve  clause  to  compel  the  Nor.  Pae.  E.  R.  Co.  to 
bear  a  portiou  of  the  expense  occasioned  by  the  crossing  of  its 
lines  by  another  company,  tinder  the  law  objected  to,  the 
Railroad  Commission  and  the  trial  court  held  that  the  expense 
of  maintaining  the  crossing  and  the  cost  of  construction  and 
maintaining  the  interlocking,  derailing  and  signal  system  should 
he  borne  one-half  by  each  road.  The  conclusion  is  based  upon 
the  right  of  the  state  to  alter  or  repeal  the  charter,  of  the  com- 
plaining company. 

The  court  held  that  the  effect  of  this  law  was  to  take  away 

property   which  had  been   become  vested  under  a  legitimate 

exercise  of  the  powers  granted  to  the  complaining  company  by 

its  charter.     With  respect  to  the  reserve  power  the  court  said: 

*'The  right  to  alter  or  repeal  existing  charters  is  not 

without  limitation  when  the  question  of  vested  property 

rights  under  the  charter  is  involved-    The  power  is  one  of 

regulation  and  control,  and  does  not  authorize  interference 

with  property  rights  vested  under  the  power  granted.    The 

doctrine  is  well  stated  in  Sinking  Fund  Cases,  99  U.  S.  700, 

720,  as  follows : 

'That  this  power  has  a  limit  no  one  can  doubt.  All  agree 
that  it  cannot  be  used  to  take  away  property  already  ac- 
quired under  the  operation  of  the  charter  to  deprive  the 
corporation  of  the  fruits  actually  reduced  to  possession  of 
contracts  lawfully  made     *     *     •     / 

The  reserve  power  stops  short  of  the  power  to  divest 
vested  property  rights,  and  is  embodied  in  the  state  con- 
stitution for  the  purpose  of  enabling  the  state  to  retain 
control  over  corporations,  and  must  be  construed  in  con- 
nection with  the  other  provision  of  the  constitution  to  the 
effect  that  private  property  shall  not  be  taken  for  public 
nse  without  compensation.  It  follow^s,  therefore,  'that 
where  under  power  in  a  charter,  rights  have  been  acquired 
and  become  vested,  no  amendment  or  alteration  of  the  char- 
ter can  take  away  the  property  or  rights  w^hich  have  become 
vested  under  a  legitimate  exercise  of  the  powers  granted." 
Comm.  V.  Essex  Co.,  supra.  ''Moreover,  the  power  to  alter 
or  amend  is  a  reserved  power  in  the  interest  of  the  state  to 
modify  or  repeal  its  own  contract  wath  the  corporation. 
Tomlinson  v.  Jessup,  U.  S.  454;  State  v.  C.  &  N.  W.  Ry. 
Co.,  128  Wis.  449,  108  N.  W.  594." 
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In  so  far  as  this  opinion  by  Justice  Kerwin  holds  tlia,t  th 
reserve  clause  reserves  to  the  legislature  nothing  more  tlxan  th 
right  to  regulate  and  control  corporations,  it  was  qualified  b^ 
Justice  Marshall  in  his  concurring  opinion,  at  p.  175.  Justice 
Marshall  said : 

•  ^'By  oversight,  I  think,  the  declaration  appears  in  th^ 
opinion  that  the  reserve  power  in  the  constitution  to  alter 
amend,  and  repeal  corporate  charters  is  'one  of  regulatioi 
and  control.'  " 

This  qualifying  opinion  by  Justice  Marshall  evidently  neg^a 
tives  any  contention  that  the  state  of  Wisconsin  has  adoptee 
a  *' regulation  and  control''  theory.  Continuing  at  p.  175  Jus 
tice  Marshall  said:* 

**The  court  did  not  intend  to  go  further  than  Sinking 
Fund  Case,  99  U.  S.  700,  cited  to  the  effect  that  such  powei 
does  not  extend  to  authority  to  take  away  property  as 
quired  under  a  corporate  charter." 

The  Wisconsin  Supreme  Court  in  Pratt  v.  Brown,  3  Wis. 
532  at  540  (1854),  seems  to  approve  of  the  principle  that  the 
power  to  alter  or  repeal  may  be  exercised  at  the  will  or  pleasure 
of  the  legislature. 

**But  is  it  not  obvious,  that  such  corporations  may  hold 
and  exercise  such  power  at  the  will  of  the  legislature,  cir- 
cumscribed either  by  the  fundamental  law,  or  by  the  par- 
ticular act  of  incorporation  ?  Sometimes  the  grant  of  such 
franchises  is  in  perpetuity;  sometimes  for  a  given  number 
of  years,  and  sometimes  during  the  pleasure  of  the  soverei^ 
grantor.  But  in  whatever  mode,  or  at  whatever  time,  the 
franchise  is  determinable,  it  is  nevertheless  dependent  upon 
the  sovereign  power,  and  is  determinable  at  its  will  con- 
stitutionally expressed." 
Continuing  at  p.  40,  the  court  said: 

^*  Where  the  power  of  modification  or  repeal  is  reserved, 
either  in  the  one  mode  or  the  other  (by  Con.  Prov.  or  in 
the  particular  act)  it  is  obvious  that  the  grantees  must 
rely,  for  the  perpetuity  and  integrity  of  the  franchises 
granted  to  them,  solely  upon  the  faith  of  the  sovereign 
grantor.  A  similar  statement  is  found  in  Cooley,  Const. 
Lim.  7th  Ed.,  p.  547. 


iich  the  slate  may  aiftr 
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The  Court  in  Atty.  Genl.  v.  R.  R.  Cos.,  at  p.  574,  holds  in 
ihti.  following  language  to  tHe  principle  enunciated  in  the  earlier 
Wisconsin  case. 

**  Subject  to  this  reserved  right,  and  under  the  rule  of 
the  Dartmouth  College  Case,  charters 
lions  are  contracts,  but  contracts  which" 
or  determine  at  pleasure.  Contracts  of  that  character  are 
not  unknown  in  ordinary  private  dealings;  and  such  we 
hold  to  be  the  sound  and  safe  rule  of  policy.  It  is  so  in 
England.  It  is  so  under  the  Federal  Government  itself. 
The  material  property  and  rights  of  corporation  should  be 
inviolate  as  they  are  here ;  but  it  comports  with  the  dignity 
and  safety  that  the  franchise  of  corporations  should  be  sub- 
ject to  the  power  which  grants  them,  that  corporations 
should  exist  as  the  subordinates  of  the  state,  which  is  their 
creator,  durante  bene  placito.'' 

C.  J.  Cole,  in  West  Wis.  R.  R.  Co.  v.  Trempealeau  Co.,  supra, 
at  p.  272,  said  that  even  though  outsiders  had  invested  in  the 
bonds  and  securities  of  the  company,  ''The  whole  charter  would 
still  be  subject  to  revocation  or  alteration  at  the  will  of  the 
lf-<?islature,     *     *     *     .'' 

The  following  cases  hold  that  under  the  reserve  clause  cor- 
]iorate  charters  may  be  altered  or  repealed  '*at  the  pleasure  of 
the  legislature;''  that  the  power  is  broader  than  that  of  mere 
rf'gulation  and  control.  In  Greenwood  v.  Frt.  Co.,  supra,  the 
'onrt  laid  considerable  stress  upon  the  wording  of  the  Massa- 

•  hnsetts  reserve  clause.    After  dwelling  upon  the  power  to  alter 

•  >r  repeal,  the  court  at  p.  17,  said: 

*'A11  of  this  may  be  done  at  the  pleasure  of  the  legisla- 
ture. That  body  need  give  no  reason  for  its  action  in  the 
matter.  The  validity  of  such  action  does  not  depend  upon 
the  necessity  of  it,  or  on  the  soundness  of  the  reason  w-hich 
prompted  it.  This  expression,  'at  the  pleasure  of  the  legis- 
lature,' is  significant,  and  is  not  found  in  many  of  the 
similar  statutes  in  other  states." 

The  f?ame  court  eleven  years  later,  however,  held  and  adopted 
"tw  prin(»ii>le  that  the  power  so  reserved  must  necessarily  be 
t'X#*rcised  at  the  pleasnre  of  the  legislature. 

"The  words  *at  the  pleasure  of  the  legislature'  are  not 
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in  the  clauses  of  the  constitution  of  Ohio,  or  in  the  statutes 
to  which  we  have  referred.  But  the  general  reservation 
of  the  power  to  alter,  revoke  or  repeal  a  grant  of  Buch 
privileges  necessarily  implies  that  the  power  may  be  ex- 
erted at  the  pleasure  of  the  legislature."  Hamilton  Q.  Li. 
&  C.  C.  v.  Hamilton  City,  supra,  p.  271. 

Tlic  court  in  Wilmington  St.  R.  R.  Co.  v.  Wilmingrton  eto. 
Co.,  supra  at  p.  500,  adopts  the  principle  laid  down  by  Justice 
Harlan  in  the  Hamilton  G.  L.  &  C.  Co.  Case,  146  U.  S.,  at  p. 
270,  in  tlie  following  language: 

"This  long  review  of  the  authorities  shows  that  there  is 

no  decision  of  any  sort  in  opposition  to  the  plain,  lo^oal 

interpretation  of  the  phrase,  'reserve  power  of  revcKsation 

by  the  legislature,'  as  meaning  the  power  to  revoke,  a.t   the 

'pleasure  of  the  legislature,  any  or  all  of  the  francliises 

granted  to  a  corporation,     *     *     *     ." 

The  words,  ''pleasure  of  the  legislature,"  are  not  found    in 

the  Delaware  reserve  clause  which  reads  "and  with  a  reser\'e 

power  of  revocation  by  the  legislature.'* 

Again  at  p.  494  this  same  court  said: 

"It  may  be  considered  settled,  therefore,  beyond  the 
possibility  of  doubt,  that  the  constitutional  reservation  of 
the  power  of  revocation  by  the  legislature  became  a  part  of 
the  charter  of  the  Wilmington  City  Railway  Company  as  if 
it  had  boon  inserted  therein  ipissimis  verbis,  and  that  the 
legislature  might  exert  that  power  at  any  time,  and  for  any 
reasons  that  might  seem  sufficient  to  itself,  in  other  words. 
at  its  pleasure." 

Zabnske  v.  nacken.sack,  18  N.  J.  Eq.  178   (1867). 

"The  provision  (reserve  clause)  is  contained  in  the  gen- 
eral act  of  this  state,  passed  in  1846.  (Nix.  Dig.  152,  Sfv*. 
6)  that  such  diarters  should  be  subject  to  alteration,  sxis- 
pension  and  repeal,  in  the  discretion  of  the  legislature. 
This  and  all  similar  special  and  general  provisions  -were 
iiitondod  for  the  purpose  specified;  to  give  to  the  lo^s- 
lature  the  clear  right,  at  their  pleasure,  to  alter  or  ropeil 
the  acts  of  incorporation."     P.  185. 
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See,  to  this  effect,  Note  to  Madison,  Watertown,  &  Mil- 
waukee Plank  Road  Co.  v.  Reynolds,  3  Wis.  258  at  266 

(1854). 

In  determining  the  intention  of  the  framers  of  the  constitu- 
tion, the  state's  power  over  corporations  without  express  reser- 
vations should  be  kept  in  mind. 

Even  after  the  decision  of  the  Dartmouth  College  Case  and 
before  the  invention  of  the  reserve  clause,  the  state  was  not 
without  power  to  regulate  and  control  corporations. 

The  state,  by  proper  proceedings  instituted  in  the  courts  by 
the  attorney  general,  could  forfeit  a  corporate  charter  for 
misuse  or  abuse. 

State  ex  rel.  Atty.  Genl  v.  Milwaukee  L.  S.  &  W.  R. 

Co.,  45  Wis.  579; 
State  v.  Madison  St.  Ry.,  72  Wis.  612 ; 
Wright  V.  Milwaukee  E.  R.  &.  L.  Co.,  95  Wis.  29 ; 
Peo.  V.  No.  River  Sugar  Ref.  Co.,  121  N.  Y.  582; 
Chicago  L.  Ins.  Co.  v.  Auditor,  101  111.  82 ; 
Distilling  Co.  v.  People,  156  111.  125 ; 
Peo.  V.  Pullman  Pal.  Car  Co.,  175  111.  125. 

For  additional  citations,  and  for  the  various  misuses,  abuses 
and  other  causes  held  suflScient  to  cause  a  forfeiture  of  charter, 
see  2  Morawetz  Priv.  Corps.  Sec.  1018  et  seq. 

The  legislature  could  have  reserved  -in  each  charter  the 
power  to  repeal  for  cause.  In  Iowa,  Massachusetts,  Delaware, 
Xew  Tork  and  in  the  U.  S.  Supreme  Court,  it  is  held  that  the 
legislature  is  the  sole  arbiter  as  to  whether  the  condition  has 
happened  upon  which  the  power  to  repeal  is  contingent. 

Miners'  Bank  v.  U.  S.,  1  Greene  (la.)  482  (1846) ; 

Crease  v.  Babcock,  23  Pick.  234; 

Del.  R.  R.  Co.  V.  Thorp,  5  Harr.  (Del.)  454  (1854) : 

McLaren  v.  Pennington,  1  Paige  107; 

Bridge  Co.  v.  U.  S.,  105  IT.  S.  470  (1881). 

In  other  states  even  though  the  legislature  reserves  this 
power  of  repeal  for  cause,  the  courts  hold  that  an  antecedent 
judicial  finding  of  the  happening  of  the  condition  upon  which 
the  power  to  repeal  is  limited,  is  necessary.  Flint,  etc.,  P. 
Koad  Co.  V.  Woodwell,  25  Mich.  99  (1872). 
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Tripp  V.  Plank  Road  Co.,  66  Mich.  1  (1887).  An  inter- 
mediate position  is  taken  in  Pennsylvania  and  Minnesota, 
where  it  is  held  that  the  legislature  can  repeal  the  charter, 
and  there  is  then  the  presumption  that  the  condition  had  oc- 
curred and  that  the  repeal  was  valid,  but  the  fact  is  subject 
to  a  judicial  review,  the  burden  being  upon  the  corporation  ti> 
show  that  the  repeal  was  unjustified. 

Erie,  etc.,  R.  R.  Co.,  v.  Casey,  26  Pa.  St.  287  (1856)  ; 

Myrick  v.  Brawley,  33  Minn.  377  (1885). 

Quere — did  the  framers  of  the  constitution  by  inventing  the 
reserve  clause  intend  duplicating  these  powers?  Was  it  their 
intention  to  make  more  positive  this  power  in  the  legislature 
to  alter  or  repeal  by  refraining  from  making  exercise  of  the 
power  contingent  upon  misuse  or  abuse  or  by  limiting  it  upon 
a  condition — ^such  as  when  the  public  interests  require  an  ex- 
ercise thereof? 

In  addition  to  the  above  common  law  control  over  corpora- 
tions, there  is  a  power  which  abides  with  the  state  to  legislate 
so  as  to  affect  the  corporate  powers  conferred  by  charter,  al- 
though such  power  be  not  especially  reserved  either  in  the 
charter,  the  constitution,  or  general  law.  This  is  a  power  to 
pass  laws  for  the  promotion  of  the  general  peace,  health,  and 
good  order  of  the  community — and  is  known  as  the  police 
power. 

Tender  the  sanction  of  this  power,  laws  have  been  enaetetl 
and  upheld  requiring  railroad  companies  to  ring  bells  at  cross- 
ings to  warn  wayfarers — Galena,  etc.  R.  Co.  v.  Appleby,  28  111. 
283;  to  refrain  from  constructing  their  tracks  so  as  to  prevent 
free  and  safe  access  to  public  highways  and  depot  buildings — 
Veazie  v.  Mayo,  45  Me.  560;  and  to  moderate  the  speed  of  their 
trains — Toledo,  etc.,  Ry.  Co.  v.  Deacon,  63  111.  91.  It  has  also 
been  held  competent  for  the  legislature  to  regulate  the  carry- 
ing rates  of  railroads — People  v.  Boston,  etc.,  Ry.  Co.,  70  N.  Y. 
569:  Blake  v.  Winona,  etc.,  Ry.  Co.,  19  Minn.  418.  Affirmed 
94  U.  S.  180;  Chicago,  etc.,  Ry.  Co.,  v.  Ackley,  94  U.  S.  179. 
This  power  was  hold  snfficient  to  justify  the  discontinuanoo 
of  the  use  of  tlio  burial  grounds  of  a  cemetery  corporation, 
for  the  pnrposes  of  interment ;  to  prohibit  the  carrying  of 
lottery  schemes  hy  previously  chartered  corporations — Mooro 
V.  State,  48  Miss.  147 ;  Freliegh  v.  State,  8  Mo.  606. 
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In  all  the  eases  where  the  question  at  issue  was  the  power, 
under  the  reserve  clause,  to  repeal  corporate  charters,  it  has 
been  held  that  this  power  could  be  exercised  at  the  will  or  pleas- 
ure of  the  legislature.  In  Greenwood  v.  Freight  Company  j  Will- 
mington  Street  Railway  Comppany  y.  Willmington,  etc.  Com- 
pany; People  v.  O'Brien,  et  al;  Grifl&n  v.  Kentucky  Ins.  Co.; 
and  in  So.  Bell  Tel.  &  Tel.  Co.  v.  City  of  Richmond,  where  a 
similar  question  in  the  law  of  contracts  was  at  issue,  no  cause 
Is  assigned  for  the  legislative  act  or  act  of  the  common  coun- 
cil in  repealing  the  grant  to  the  corporation.  In  McLaren  v. 
Pennington,  although  the  court  declares  there  was  cause  for  re- 
pealing the  charter  of  the  bank,  it  expressly  holds  that  cause 
need  not  be  shown. 

In  all  cases  where  it  is  asserted  that  the  power  under  the 
reserve  clause  is  a  limited  one,  the  issue  before  the  court  was 
the  power  to  alter  and  not  the  power  to  repeal  corporate  char- 
ters. Even  the  declarations  or  assertions  in  these  cases  do 
u'>t  go  so  far  as  to  hold  that  the  legislative  power  under  the 
reser\*e  clause  cannot  be  exercised  at  the  will  or  pleasure  of 
that  body.  In  Shields  v.  Ohio,  supra,  the  court  said:  '*The 
alteration  must  be  reasonable;  they  must  be  made  in  good 
faith  •  *  *.  Sheer  oppression  and  wrong  cannot  be  inflicted 
under  the  guise  of  amendment  or  alteration. '*  Like  declara 
tions  can  be  selected  from  numerous  cases.  In  many  of  these 
^•ases  it  is  said  the  power  is  not  without  limit.  However,  if 
read  in  connection  with  the  facts  of  the  cases,  it  will  be  found 
that  such  declarations  were  made  with  reference  to  the  rule 
that  the  alteration  must  be  consistent  with  the  scope  and  ob- 
jeot  of  the  act  of  incorporation,  and  to  the  rules  that  private 
property  cannot  be  taken  without  due. process  of  law  and  that 
the  state  shall  not  deny  to  any  person  the  equal  protection  of 
the  laws. 

The  law  with  respect  to  the  power  under  the  reserve  clause 
to  alter  corporate  charters  is  unsettled  and  full  of  difficulties. 
The8e  difficulties  have  brought  forth  dicta  and  decision  which 
if  applied  to  the  reserved  power  in  all  its  phases,  tend,  at  least, 
t<»  complicate.  The  law  with  respect  to  repeal  is  not  attended 
l)y  these  difficulties — at  any  rate  not  all  of  them — the  word 
"repeal"  has  in  its  application  to  all  charters  a  definite  mean- 
ing; the  word  ** alter"  has  not.    The  exercise  of  the  power  to 
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alter  has  been  so  confusedly  approved  and  disapproved  that 
it  is  diflficult  to  define  either  its  limits  or  purpose.  This  is  nr)t 
so  of  the  power  to  repeal.  The  court  in  People  v.  O'BrieM. 
supra,  p.  48,  by  way  of  distinction  between  these  two  powers, 
said : 

''The  authorities  seem  to  be  uniform  to  the  efieet  that 
a  reservation  of  the  right  to  repeal,  enables  a  legislaturt*  In 
effect  a  destruction  of  the  corporate  life,  and  disable  it 
from  continuing  its  corporate  business  (Peo.  ex  rel.  Kim- 
ball V.  B.  &.  A.  R.  R.  Co.,  70  N.  Y.  569 ;  Phillips  v.  Wickham. 
1  Paige  590),  and  a  reservation  of  the  right  to  alter  ami 
amend  confers  power  to  pass  all  needful  laws  for  tlu- 
regulation  of  the  domestic  affairs  of  a  corporation,  froc^l 
from  the  restrictions  imposed  by  the  Federal  Oonstitutinii 
upon  legislation  impairing  the  obligation  of  contnuts. 
(Munn.  V.  Illinois,  94  U.  S.  113,  125). 


i-r \    »» 


The  Cases  Hold  as  Follows: 

The  power  reserved  to  the  legislature  by  Section  1,  Art.  XT, 
of  the  Wisconsin  Constitution,  to  repeal  all  general  or  spe/ial 
acts  by  which  corporations  without  banking  powers  are  cre- 
ated, is  an  unrestricted  one,  save  only  that  the  legislature  may 
not  destroy  vested  rights  of  property.  In  no  case  has  the  pawn- 
of  the  legislature  under  the  reserve  clause  to  repeal  a  corpor- 
ate charter  been  denied.  The  power  reserved  to  alter  (*»>i- 
I)oration  charters  is  unrestricted  save  only  that  the  legislaluro 
may  not  destroy  vested  rights  of  property,  nor  defeat  or  es- 
sentially impair  the  object  of  the  grant,  that  is,  it  may  not 
under  the  guise  of  alteration,  change  the  sustantial  purposes  for 
which  the  corporation  was  created,  or  transform  it  from  a  c(jr- 
poration  of  one  kind  into  a  corporation  of  another  kind  or  one 
the  object  of  which  is  materially  different  from  that  originally 
created.  Nor  can  the  legislature  under  the  guise  of  alteration 
deny  to  any  person  the  equal  protection  of  the  laws.  It  may 
alter  or  repeal  corporate  charters  at  pleasure,  and  what  ever 
rights  or  franchises  are  given  by  the  legislature  may  be  thus 
modified  or  entirely  taken  away.  All  such  rights  and  fran- 
chises are  received,  held  and  exercised,  solely  upon  the  faith 
of  the  granter,  and  during  its  pleasure. 

It  follow\s  that  any  corporate  charter  granted  pursuant  t- 
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Set*.  1,  Art,  XI,  Wisconsin  Constitution  and  under  Ch.  86  of  the 
U  isconsm  revised  statutes  or  any  otlier  general  law  of  the  state 
F>rovicling  for  the  incorporation  of  persons  for  certain  purposes, 
may  be  altered  or  repealed  at  the  pleasure  of  the  legislature. 
^''ix***/  of  the  corporate  charter  not  only  extinguishes  the  eor- 
[".rate  life  and  disables  the  corporation  from  continuing  its 
.;  .rporate  business,  but  alsp  recalls  all  rights,  privileges  and 
Uiinchises  granted  in  the  charter. 
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APPENDIX  TO  '*  EXHIBIT  24. 


?  > 


RKSKRVKD    POWER   CLAISES   IN    THE   LATEST    CONSTITITTIOXS,    CO0K> 

AND    STATUTES   OF   THE    STATES. 

Alabama. 

Constitution  of  1902  Art.  XII,  Sec.  229:  '^The  legislatur 
shall  pass  •  •  *  general  laws  under  which  corporati' !r 
may  be  organized  and  corporate  powers  obtained,  siibjeit 
nevertheless,  to  repeal  at  the  will  of  the  legislature ;  and  slia! 
pass  general  laws  under  which  charters  may  be  altered  i- 
amended.  *  *  *  The  charter  of  any  corporation  sliall  • 
subject  to  amendment,  alteration,  or  repeal  under  gener.t 
laws. ' ' 

Idem,  Sec.  238:  **The  legislature  shall  have  the  powor  :i 
alter,  amend  or  revoke  any  charter  of  any  corporation  in'^ 
existing,  and  revokable  at  the  ratification  of  this  constituii'iJ 
or  any  that  may  be  hereafter  created,  whenever,  in  its  opinion 
such  charter  may  be  injurious  to  the  citizens  of  this  state :  i: 
such  manner,  however,  that  no  injustice  shall  be  done  to  t'l- 
stockholders.'' 

Arkansas. 

Constitution  of  1874,  Art.  XII,  Sec.  6:    "Corporations  ir.i\} 
be  formed  under  general  laws,  which  laws  may,  from  time  t' 
time,  be  altered  or  repealed.    The  general  assembly  shall  ha^  • 
the  poAver  to  alter,  revoke  or  annul  any  charter  of  any  cm  t 
poration  now  existing,  and  revocable  at  the  adoption   of  llr 
constitution,  or  any  that  may  be  hereafter  created,  -whenevi?' 
in  its  opinion,  such  charter  may  be  injurious  to  the   oitiz**?; 
of  this  state ;  in  such  manner,  however,  that  no  injustice  sh. 
be  done  to  the  corporators.*' 

Statutes  of  1894,  Ch.  XLVII,  Art.  11,  Sec.  1358:  **The  ^^-i 
eral  assembly  may  at  any  time  for  just  cause,  rescind  t\ 
powers   of   any  joint-stock  corporation   created    pursuant   t- 
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the  provisions  of  this  act,  and  prescribe  such  mode  as  may  be 
necessary  or  expedient  for  the  settlement  of  its  affairs/' 

California. 

(Constitution  of  1879,  Art.  XII,  Sec.  1:  '*  Corporations  may 
Ue  formed  under  general  laws,  but  shall  not  be  created  by 
special  act.  All  laws  now  in  force  in  this  state  concerning 
corporations,  and  all  laws  that  may  be  hereafter  passed  pursu- 
ant to  this  section,  may  be  altered  from  time  to  time  or  re- 
pealed. '  * 

Codes  and  Statutes  of  1886;  Civil  Code,  Piv.  1,  Part  IV,  Title 
1,  Ch.  Ill,  Art.  Ill,  gee.  384:  '*The  legislature  may  at  time 
amend  or  repeal  this  part,  or  any  title,  chapter,  article,  or  sec- 
tion thereof,  and  dissolve  all  corporations  created  thereunder; 
liiit  such  amendment  or  repeal  does  not  nor  does  the  dissolution 
of  any  such  coi-poration  take  away  or  impair  any  remedy  given 
asrainst  any  such  corporation,  its  stockholders  or  officers,  for 
any  liability  which  has  been  previously  incurred." 

C0IX)RAD0. 

Constitution  of  876,  Art.  XV,  Sec.  3:  ''The  general  assem- 
i'ly  shall  have  the  power  to  alter,  revoke  or  annul  any  charter 
*n  any  corporation  now  existing,  and  revocable  at  the  adoption 
■  f  this  constitution,  or  any  that  may  be  hereafter  created, 
whenever,  in  its  opinion,  such  charter  may  be  injurious  to  the 
ritizens  of  the  state;  in  such  manner,  however,  that  no  injustice 
^hall  be  done  to  the  corporators.'' 

Statutes  of  1891,  Ch.  XXX,  Div.  1,  Sec.  634:  ''The  general 
4't.^embly  may,  at  any  time,  alter,  amend,  or  repeal  this  act, 
and  shall  at  all  times  have  power  to  prescribe  such  regulations 
and  provisions  as  it  may  deem  advisable,  which  regulations  and 
provisions  shall  be  binding  on  any  and  all  corporations  formed 
under  the  provisions  of  this  act." 

Connecticut. 

Act  of  June  22,  1903,  Sec.  43:  "All  acts  creating  or  author- 
i^io^  the  organization  of  corporations,  or  altering  the  charters 
•»f  corporations  previously  existing,  which  have  been  or  shall 
be  passed  by  the  general  assembly,  and  the  charters  of  all  cor- 
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porations  heretofore  granted,  and  under  which  no  corporatioi  s 
have  been  organized,  shall  be  subject  to  alteration,  amendment, 
and  repeal  at  the  pleasure  of  the  general  assembly,  unless 
otherwise  expressly  provided  in  such  acts ;  but  no  such  amend- 
ment or  repeal  shall  impair  any  remedy  against  any  such  cor- 
poration, or  against  its  officers,  directors,  or  stockholders,  fur 
any  liability  which  shall  have  been  previously  incurred." 

Delaware. 

Act  of  March  17,  1903,  Sec.  140;  '*This  act  may  be  amendiil 
or  repealed  at  the  pleasure  of  the  legislature,  but  such  amend- 
ment or  repeal  shall  not  take  away  or  impair  any  remedy 
against  any  corporation  under  this  act,  or  its  officers,  for  any 
liability  which  shall  have  been  previously  incurred.  This  a<'t. 
and  all  amendments  thereof,  ^shall  be  a  part  of  the  charter  of 
every  such  corporation,  except  so  far  as  the  same  are  ina[>- 
plicable  and  inappropriate  to  the  ol)jects  of  such  corpora- 
tions." 

Note:  The  constitution  of  1831  contained  a  clause  reserviiiir 
to  the  legislature  power  to  alter  and  repeal  charters,  but  then' 
is  no  such  provision  in  the  constitution  of  1897. 

PLORroA. 

Note:  There  does  not  seem  to  be  any  reservation  of  powc^r 
in  the  legislature  to  alter  or  revoke  charters,  either  in  the  con- 
stitution or  general  statutes  of  the  state. 

Georgia. 

Civil  Code  of  1895,  Title  II,  Sec.  1880:  '*In  all  cases  of  pri- 
vate charters  hereafter  granted  the  state  reserves  the  right 
to  withdraw  the  franchise,  unless  such  right  is  expressly 
negatived  in  the  charter." 

Idaho. 

Constitution  of  1889,  Art.  XI,  Sec.  2:  ''Any  such  general 
law  (for  the  organization  of  corporations)  shall  l)e  subject  to 
future  rei)eal  or  alteration  by  the  legislature." 

Idem.,,  Sec.  3:     ''The  legislature  may  provide  by  law  for  al- 
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tcriiig,  revoking,  or  annulling  any  charter  of  incorporation  exist- 
inir  and  revocable  at  the  time  of  the  adaption  of  this  Constitu- 
fif}n,  ill  such  manner,  however,  that  no  injustice  shall  be  done 
to  the  cori>orators.'' 

Rev.  Statutes  of  1887,  Part  II,  Title  IV,  Ch.  1,  See.  2641: 
"The  leg-islature  may  at  any  time  amend  or  repeal  this  title  or 
any  rhaptor,  artieles,  cr  section  thereof,  and  dissolve  all  cor- 
jroratioiis  created  thereunder;  but  such  amendment  or  repeal 
does  n<?t,  nor  dees  the  dissolution  of  any  such  corporation,  take 
away  or  impair  any  remedy  given  against  any  such  corporation, 
its  stockholders  for  any  liability  which  has  been  previously 
m*urred/' 

Illinois. 

Act  of  April  18,  1872,  Sec.  9:  *'The  (General  Assembly  shall, 
ar  all  times,  have  power  to  preseribe  such  regulations  and  pro- 
visions as  it  may  deem  advisable,  which  regulations  and  provis- 
ions shall  be  binding  on  any  and  all  corporations  formed  under 
the  provisions  of  this  act/' 

Indiana. 

Act  of  March  9, 1901:  **This  act  (for  the  organization  of  cor- 
Nirations)  may  be  repealed  or  amended  at  the  discretion  of  the 
!•  jrislature. 

Iowa. 

CVmstitution  of  1857,  Art,  VIII,  Sec.  12:  *' Subject  to  the 
T)rovisions  of  this  article,  the  General  Assembly  shall  have  power 
Tt»  amend  or  repeal  all  laws  for  the  organization  or  creation  of 
'orDorations  *  *  *  by  a  vote  of  two-thirds  of  each  branch 
.f  the  General  Assembly." 

Code  of  1897,  Parti,  Title  IX,  Ch.  I,  Sec.  1619:  ^^The 
ijrticles  of  incorporation,  by-laws,  rules,  and  regulations  of  cor- 
porations hereafter  organized  under  the  provisions  of  this  title, 
•T  whose  organization  may  be  adopted  or  amended  hereunder, 
>hall  at  all  times,  be  su])ject  to  legislative  control,  and  may  be, 
at  anv  time,  altered,  abridged,  or  set  aside  by  law,  and  every 
franchise  obtained,  used,  or  employed  l)y  such  corporation  may 
'•   reffulated    withheld,  or  be  subject  to  conditions  imposed  upon 
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the  enjoy nieiit  thereof,  wht^never  the   General   Assembly  j>hall 
deem  neeessary  for  the  public  good.'' 

Kansas. 

Coustitiition  of  1851),  Art.  XII,  Sec.  1:  ^'Coqxvratiuns  may 
he  created  under  general  laws,  but  all  such  laws  may  be  amended 
or  repealed." 

Kentucky. 

Constitution  cf  1891,  Bill  cf  Rights-,  Sec.  3:  *^P:very  grant  (»f 
.1  franchise,  privilege  or  exemption  shall  remain  sul)ject  to  re- 
vocation, alteration  or  amendment.'* 

Statutes  of  1894,  Ch.  LIX,  Sec.  1987  :  '^Vll  charters  and  grants 
of  or  Ix)  corporations,  or  amendments  thereof,  enacted  or  granlea 
since  the  fourteenth  of  February,  1856,  *  •  *  shall  be  sub- 
ject to  repeal  at  the  ^^ill  (f  the  General  Ajsembly,  unless  a  con- 
trary intent  be  therein  plainly  expressed;  provided,  that  whilst 
privileges  and  franchises  so  granted  may  be  repealed,  no  repeal 
shall  impair  other  rights  previ(.usly  vested.'' 

Louisiana. 

('ivil  Code  of  1870,  Sec.  447:  *'A  corporation  leg^ally  estab- 
lished may  be  dissolved  by  an  act  of  the  legislature,  if  they  deem 
it  necessary  or  convenient  to  the  public  interest ;  provided,  that 
when  the  act  cf  incorporation  imports  a  contract  on  the  faith  i>\' 
•which  individuals  have  advanced  m(mey  or  engaged  their  proj)- 
erty,  it  cannot  be  repealed  without  providing  for  the  reimburse- 
ment of  the  advances  made,  or  making  full  indemnity  to  sueii 
individuals." 

Nofe:  For  a  construction  of  this  proviso,  see  Asylum  v.  Xar 
Orleans,  105  U.  S.  362  (1881). 

Maine. 

Constitution  of  1319,  Art.  IV,  Sec.  14:  '*  However  formed, 
they  (i.  e.,  eorporaticms)  shall  forever  ])e  subject  to  the  general 
hiw's  of  the  state." 

Revis-ed  Statutes  of  1903,  Title  IV,  Ch.  XLVII,  Sec.  2: 
^*Acts  of  incorporation  passed  since  March  17,  1831,  may  be 
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amended,  altered  or  repealed  by  the  legislature,  as  if  express 
provision  therefor  were  made  in  them,  unless  they  contain  an 
express  limitation." 

MARYLANn.      :i.  S.  OV{EN. 

Constitution  of  1867,  Art.  Ill,  Sec.  48,  par.  2:  *'A11  charters 
granted,  or  adopted  in  pursuance  of  this  section,  and  all  charters 
heretofore  granted  and  created,  subject  to  repeal  and  modifica- 
tion, may  be  altered,  from  time  to  time,  or  be  repealed ;  provided 
nothing  herein  contained  shall  be  construed  to  extend  to  banks, 
or  the  incorporation  thereof." 

Public  General  Laws  of  1888,  Art.  XXIII,  Sec.  85:  ''Every 
corporation  formed  under  the  provisions  of  this  article,  shall  be 
subject  to  any  and  all  provisions  and  regulations  which  may 
hereafter,  by  any  change  in  or  amendments  of  the  Laws  of  this 
State,  be  made  applicable  to  such  corporation." 

Massaohusbtts. 

Revised  Laws  of  1902,  Title  XV,  Ch.  CIX,  Sec.  3:  ''Every 
act  of  incorporation  passed  after  the  eleventh  day  of  March  in 
the  year  1831  shall  be  subject  to  amendment,  alteration  or  repeal 
by  the  General  Court.  All  corporations  which  are  organized 
under  general  laws  shall  be  subject  to  such  laws  as  may  be  here- 

* 

after  affecting  or  altering  their  corporate  rights  or  duties  or 
dissolving  them  •  *  *.  Such  laws  of  amendment,  alteration, 
or  repeal,  or  such  dissolution  shall  not  take  away  or  impair  any 
remedy  which  may  exist  by  law  •  •  •  against  the  cor- 
poration, its  members  or  officers,  for  a  liability  previously  in- 
curred.'' 

MlOHIOAN. 

Constitution  of  1850,  Art.  XV,  Sec.  1:  '*A11  laws  passed 
pursuant  to  this  section  (referring  to  the  incorporation  of  com- 
panies may  be  amended,  altered  or  repealed." 

Idem,  See.  8:    "The  legislature  shall  pass  no  law  altering  or 

amending  any  act  of  incorjyoration  heretofore  granted,  without 

the  assent  of  two-thirds  of  the  members  elected  to  each  house, 

nor  shall  any  such  act  be  renewed  or  extended.    This  restriction 

shall  not  apply  to  municipal  corporations." 
35 
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Compiled  Laws  of  1897,  Title  IX,  Part  XXVII,  Ch.  CCXXX, 
Sec.  20 :  '*  Every  act  of  incorporation  passed  since  the  twentieth 
day  of  April  in  the  year  1839,  or  which  shall  be  hereafter 
passed,  shall,  at  any  time,  be  subject  to  amendment,  alteration 
or  repeal  at  the  pleasure  of  the  legislature;  provided,  that  no 
act  of  incorporation  shall  be  repealed,  unless  for  some  viola- 
tion of  its  charter  or  other  default,  when  such  charter  shall 
contain  an  express  provision  limiting  the  duration  of  the  same. ' ' 

Minnesota. 

General  Statutes  of  1894,  Ch.  XXXIV,  Title  II,  Sec.  2837 : 
^'This  act  (relating  to  corporations  not  having  the  right  of 
eminent  domain)  may  be  altered  or  amended  at  the  pleasure  of 
the  legislature,  but  not  so  as  to  divest  or  impair  any  right  of 
property  acquired  under  the  same." 

MiSSISSIFFI. 

Constitution  of  1890,  Art.  IV,  Sec.  88:  *'The  legislature 
shall  pass  general  laws  •  •  •  under  which  corporations 
may  be  created,  organized,  and  their  act  of  incorporatioii 
altered,  and  all  such  laws  shall  be  subject  to  repeal  or  amend- 
ment." 

Idem,  Art.  VII,  Sec.  178:  **The  legislature  shall  have  power 
tc  alter,  amend  or  repeal  any  charter  of  incorporation  no^w 
existing  and  revocable  and  any  that  may  hereafter  be  created, 
whenever,  in  its  opinion,  it  may  be  for  the  public  interest  to 
do  so ;  provided,  however,  that  no  injustice  shall  be  done  to  the 
stockholders." 

Missouri. 

Note:  In  the  revised  statutes  of  1845  and  1855  (Art.  1,  Ch. 
XXXIV,  Sec.  7)  there  was  a  provision  that  "the  charter  of 
every  corporation  that  shall  hereafter  be  granted  by  the  legisla- 
ture shall  be  subject  to  alteration,  suspension  and  repeal  in  the 
discretion  of  the  legislature,"  but  no  provision  exists  in 
the  latest  revision,  that  of  1889. 
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Montana. 

Constitution  of  1889,  Art  XV,  Sec.  3:  "The  legislative  as- 
Fembly  shall  have  the  power  to  alter,  revoke  or  annul  any  charter 
of  incorporation  eixsting  at  the  time  of  the  adoption  of  this  Con- 
stitution, or  which  may  be  hereafter  incorporated,  whenever  in 
its  opinion  it  may  be  injurious  to  the  citizens  of  the  state." 

Civil  Code,  Div.  1,  Part  IV,  Title  1,  Ch.  1,  Art.  1,  Sec.  394 : 
"Every  grant  of  corporate  power  is  subject  to  alteration,  sus- 
pension or  repeal,  in  the  discretion  of  the  legislative  assembly.*' 

Nebraska. 

Constitution  of  1875,  Art.  Ill,  Sec.  1:  "All  general  laws 
passed  pursuant  to  this  section  (relating  to  incorporation  of 
companies)  may  be  altered  from  time  to  time,  or  repealed.  *' 

Nevada. 

Constitution  of  1864,  Art.  VIII,  Sec.  1 :  "  Corporations  may 
be  formed  under  general  laws,  and  all  such  laws  may,  from 
time  to  time,  be  altered  or  repealed." 

Act  of  March  16,  1903,  Sec.  113 :  "This  act  may  be  amended 
or  repealed  at  the  pleasure  of  the  legislature,  but  such  amend- 
Djent  or  repeal  shall  not  take  away  or  impair  any  remedy  against 
{^Dy  corporation  under  this  act,  or  its  oflScers,  for  any  liability 
which  shall  have  been  previously  incurred;  this  act  and  all 
amendments  thereof  shall  be  a  part  of  the  charter  of  every 
.^uch  corporation  except  so  far  as  the  same  are  inapplicable 
and  inappropriate  to  the  objects  of  such  corporation." 

New  Hahpshirb. 

Public  statutes  of  1891,  Title  XX,  Ch.  CXLVIII,  Sec.  19: 
"The  legislature  may  at  any  time  alter,  amend  or  repeal  the 
charter  of  any  corporation  of  the  laws  under  which  it  was 
established,  or  may  modify  or  annul  any  of  its  franchises,  duties 
and  liabilities;  but  the  remedy  against  the  corporation,  its 
members  or  officers,  for  any  liability  previously  incurred,  shall 
not  be  impaired  thereby." 
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New  Jersey. 

Constitution  of  1844,  Art.  IV,  Sec.  7,  par.  11:  **The  legis- 
lature .  .  .  shall  pass  general  laws  under  which  corpora- 
tions may  be  organized  and  corporate  powers  of  every  nature 
obtained,  subject,  nevertheless,  to  repeal  or  alteration  at  the 
will  of  the  legislature." 

Act  of  April  21,  1896,  Sec.  4:  *'The  charter  of  every  cor- 
poration or  any  supplement  thereto  or  amendment  thereof  shall 
be  subject  to  alteration,  suspension,  and  repeal,  in  the  discre- 
tion of  the  legislature,  and  the  legislature  may  at  pleasure  dis- 
solve any  corporation.'* 

Idem,  Sec.  5 :  This  act  may  be  amended  or  repealed  at  the 
pleasure  of  the  legislature,  and  every  corporation  created  under 
this  act  shall  be  bound  by  such  amendment;  but  such  amend- 
ment or  repeal  shall  not  take  away  or  impair  any  remedy 
against  any  such  corporation  or  its  officers  for  any  liability 
which  shall  have  been  previously  incurred;  this  act  and  all 
amendments  thereof  shall  be  a  part  of  the  charter  of  every 
corporation  heretofore  or  hereafter  formed  hereunder,  except  so 
far  as  the  same  are  inapplicable  and  inappropriate  to  the  ob- 
jects of  such  corporation. 


»> 


New  York. 

Constitution  of  1894,  Art.  VIII,  Sec.  1:  *'A11  general  laws 
and  special  acts  passed  pursuant  to  this  section  (relating  to 
the  incorporation  of  companies)  may  be  altered  from  time  to 
time  or  repealed." 

Act  of  1895,  Ch.  672:  '*The  charter  of  every  corporation 
shall  be  subject  to  alteration,  suspension  and  repeal,  in  the 
discretion  of  the  legislature." 

North  Carolina. 

Constitution  of  1868,  Art.  VIII,  Sec.  1:  '*A11  general  laiVF 
and  special  acts  passed  pursuant  to  this  section  (relating  to 
the  incorporation  of  companies)  may  be  altered  from  time  to 
time  or  repealed." 

Act  of  March  11,  1901,  Sec.  6:  ''The  charter  of  every  cor- 
poration, or  any  supplement  thereto  or  amendment  thereof  shall 


Report  of  Wisconsin  Legislative  Committee.        549 

1*0  subject  to  alteration,  modification,  amendments  or  repeal,  in 
ihe  discretion  of  the  legislature,  and  the  legislature  may  at  pleas- 
ure dissolve  any  corporation.'' 

Idem,  Sec.  7:  ''This  act  may  be  amended  or  repealed  at  the 
pleasure  of  the  legislature,  and  every  corporation  shall  be 
hound  by  such  amendment;  but  such  amendment  or  repeal  shall 
not  take  away  or  impair  any  remedy  against  any  such  cor- 
j>orHtion,  or  its  officers,  for  any  liabilities  which  shall  have  been 
previously  incurred;  this  act  and  all  amendments  thereof  shall 
•  e  a  part  of  the  charter  of  every  corporation  heretofore  formed, 
or  hereinafter  formed  hereunder,  except  so  far  as  the  same  are 
inapplicable  and  inappropriate  to  the  objects  of  such  corpora- 
tion." 

North  Dakota. 

Constitution  of  1890,  Art.  VII,  Sec.  131:  **The  legislative 
assembly  shall  provide  by  general  laws  for  the  organization  ot 
all  corporations  hereinafter  to  be  created,  and  any  such  law, 
s«3  passed,  shall  be  subject  to  future  repeal  or  alterations." 

Re\ised  Code  of  1895,  Ch.  XI,  Art.  1,  Sec.  2851:  **  Every 
iriant  of  corporate  power  is  subject  to  alteration,  suspension, 
ur  repeal  in  the  discretion  of  the  legislative  assembly.*' 

Offlo. 

Constitution  of  1851,  Art.  XIII,  Sec.  2:  '*  Corporations  may 
^•»  formed  under  general  laws,  but  all  such  laws  may,  from 
time  to  time,  be  altered  or  repealed.*' 

Oregon. 

Constitution  of  1875,  Art.  II,  Sec.  2:  ''AH  laws  passed  pur- 
^liant  to  this  section  (relating  to  the  incorporation  of  compan- 
!">}  may  be  altered,  amended,  or  repealed,  but  not  so  as  to 
impair  or  destroy  any  vested  corporate  rights." 


Pennsylvania. 

Constitution  of  1874,  Art.  XVI,  Sec.  10:  ''The  General  As- 
sembly shall  have  the  power  to  alter,  revoke  or  annul  any 
charter   of    incorporation   now   existing   and   revocable   at   the 
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adoption  of  this  constitution,  or  that  may  hereafter  be  created, 
whenever  in  their  opinion  it  may  be  injurious  to  the  citizens 
of  the  Commonwealth,  in  such  manner,  however,  that  no  injus- 
tice  shall  be  done  to  the  corporators/' 

Act  of  April  29,  1874,  Sec.  4:  ''The  General  Assembly  re- 
serves the  power  to  revoke  or  annul  any  charter  of  incorpora- 
tion granted  or  accepted  under  the  provisions  of  this  act,  when 
ever  in  the  opinion  of  the  said  Assembly  it  may  be  injurious  to 
the  citizens  of  this  Conunonwealth,  in  such  manner,  however, 
that  no  injustice  shall  be  done  to  the  corporators  or  their  suc- 


cessors." 


Rhode  Island. 

General  Laws,  1896,  Title  XIX,  Ch.  CLXXVII,  Sec.  28: 
**  Every  corporation  hereafter  created  shall  be  subject  to  the 
provisions  of  this  chapter,  and  its  charter  or  articles  of  asso- 
ciation may  be  amended  or  repealed  at  the  will  of  the  General 
Assembly." 

South  Carolina. 

Constitution  of  1895,  Art.  IX,  Sec.  2:  ''The  General  As- 
sembly shall  provide  by  general  laws  .  .  .  for  the  organi- 
zation of  all  corporations  hereafter  to  be  created,  and  any  such 
law  so  passed,  as  well  as  all  charters  now  existing,  or  hereafter 
created,  shall  be  subject  to  future  repeal  or  alteration.'' 

Code  of  1902,  Part  1,  Ch.  XL VII,  Sec:  1842:  ••It  shall  be 
deemed  a  part  of  the  charter  of  every  corporation  created  under 
the  provisions  of  any  general  law,  and  of  every  charter  granted, 
renewed  or  amended  by  act  or  joint  resolution  of  the  General 
Assembly  (unless  such  act  or  joint  resolution  shall,  in  express 
terms,  declare  the  contrary),  that  such  charter,  and  every 
amendment  and  renewal  thereof,  shall  always  remain  subject 
to  amendment,  alteration  or  repeal  by  the  General  Assembly." 

South  Dakota. 

Constitution  of  1890,  Art.  XVII,  Sec.  9:  ''The  legislature 
shall  have  the  power  to  alter,  revise  or  annul  any  charter  of 
any  corporation  now  existing  and  revocable  at  the  taking  effect 
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of  this  Constitution,  or  any  that  may  be  created,  whenever  in 
their  opinion  it  may  be  injurious  to  the  citizens  of  this  State, 
in  such  a  manner,  however,  that  no  injustice  shall  be  done 
to  the  corporators/' 

Revised  Code  of  1903,  Civil  Code,  Div.  II,  Part  III,  Title  II, 
Ch.  Ill,  Art.  1,  Sec.  398:  *' Every  grant  of  corporate  power  u 
subject  to  alteration,  suspension  or  repeal  in  the  discretion 
of  the  legislature." 

Tennessee. 

Constitution  of  1870,  Art.  XI,  Sec.  8:  ''The  General  As- 
sembly shall  provide  by  general  laws  for  the  organization  or 
all  corporations  hereafter  created,  which  laws  may,  at  any  time, 
be  altered  or  repealed;  and  no  such  alteration  or  repeal  shall 
interfere  with,  or  divest,  rights  which  have  become  vested." 

Code  of  1884,  Part  1,  Title  IX,  Ch.  Ill,  Art.  1,  Sec.  1699; 
■*The  powers  conferred  on  any  company  incorporated  here- 
under shall  be  subject  to  repeal  or  amendment  at  the  will  of 
the  legislature." 

Texas. 

Constitution  of  1876,  Art.  1,  Sec.  17:  ''AH  privileges  and 
franchises  granted  by  the  legislature  or  created  unaer  its  au- 
thority, shall  be  subject  to  the  control  thereof." 

Revised  Statutes  of  1895,  Title  XXI,  Ch.  II,  Art.  DCL: 
"All  charters,  or  amendments  to  charters,  under  the  provisions 
of  this  chapter,  shall  be  subject  to  the  power  of  the  legislature 
to  alter,  reform  or  amend  the  same. 


>> 


Utah. 

Constitution  of  1895,  Art.  XTI:  ''AH  laws  relating  to  cor- 
porations may  be  altered,  amended  or  repealed  by  the  legisla- 
ture." 

Vermont. 

Statutes  of  1894,  Title  XXXV,  Ch.  CLXIV,  Sec.  3686 :  "Acts 
creating,  continuing,  altering  or  renewing  a  corporation  or  body 
public,  hereafter  passed  by  the  General  Assembly,  may  be  al- 
tered, amended  or  repealed  as  public  good  requires." 
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ViBomu. 

Confltitutlon  of  1902,  Art.  XII.  Sec.  154:  **  .  .  .  Such 
general  laws  may  be  amended  or  repealed  by  the  Qeneral  As- 
sembly; and  all  charters  and  amendments  of  charters  now  ex- 
isting and  revocable,  or  hereafter  granted  or  extended,  may 
be  repealed  at  any  time  by  special  act." 

Act  of  May  21,  1903,  Ch.  V,  Sec.  61 :  ''This  act  or  any  part 
thereof  may  be  amended  or  repealed  at  the  pleasure  of  the 
General  Assembly,  and  every  corporation  created  under  this 
act  shall  be  bound  by  such  amendment;  but  such  amendjnent 
or  repeal  shall  not  take  away  or  impair  any  remedy  agaiziBt 
any  such  corporation  or  its  officers  for  any  liability  which  shall 
have  been  previously  incurred;  this  act  and  all  amendments 
thereof  shall  be  a  part  of  the  charter  of  every  corporation 
formed  hereunder,  except  so  far  as  the  same  are  inapplicable 
and  inappropriate  to  the  objects  of  such  corporation." 

Washington. 

Constitution  of  1889,  Art.  XII,  Sec.  1:  **A11  laws  relating 
to  corporations  may  be  altered,  amended,  or  repealed  by  the 
legislature  at  any  time." 

West  Virginia. 

Code  of  1891,  Ch.  LIII,  Sec.  8:  ''The  right  is  hereby  re- 
served to  the  legislature  to  alter  any  charter  or  certificate  ot 
incorporation  hereafter  granted  to  a  joint-stock  company,  and 
t*)  alter  or  repeal  any  law  applicable  to  such  company.  But  in 
no  case  shall  such  alterations  or  repeal  affect  the  right  of  the 
creditors  of  the  company  to  have  its  assets  applied  to  the 
discharge  of  its  liabilities,  or  its  stockholders  to  have  the  sur- 
plus, if  any,  which  may  remain  after  discharging  its  liabUiticfi 
and  the  expensee  of  winding  up  its  affairs,  distributed  among 
themselves  in  proportion  to  their  respective  interests." 

Wisconsin. 

Constitution  of  1848,  Art.  XI,  Art.  1:  "All  general  laws 
or  special  acts  enacted  under  the  provisions  of  this  eeetion 
(relating  to  the  organization  or  corporations)  may  be  altered 
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and  repealed  by  the  legislature  at  any  time  after  their  pass- 
age/' 

Revised  Statutes,  1898,  Part  1,  Title  XIX,  Ch.  LXXXV, 
See.  1768:  *'The  legislature  may  at  any  time  limit  or  restrict 
the  pollers  of  any  corporation  organized  under  any  law,  and 
for  just  cause  annul  the  same,  and  prescribe  such  mode  as  may 
he  necessary  for  the  settlement  of  its  affairs.'* 

Wyoming. 

Constitution  of  1889,  Art.  X,  Sec.  1:  "All  laws  relating  to 
corporations  may  be  altered,  amended  or  repealed  by  the  legis- 
lature at  any  time  when  necessary  for  the  public  good  and 
general    Tvelfare." 

Revised  Statutes,  1899,  Div.  II,  Title  IV,  Ch.  i,  Sec.  3052: 
•*The  legislature  may,  at  any  time,  amend  or  repeal  this  title, 
but  such  amendment  or  repeal  shall  not  take  away  or  impair 
any  remedy  given  against,  or  in  favor  of,  any  such  corporation, 
its  stockholders  or  officers,  for  any  liability  which  shall  have 
been    previously  incurred." 


tc 


EXHIBIT  25" 


Brief  Number  17. 


STJBMITTED  BY  GEOKGE  P.  HAMBRECHT 


ON 


GOVERNMENT  REGULATION  OF  INDUSTRY  AND  THE 

PRICE  OF  COMMODITIES 


TO 


THE     WISCONSIN  LEGISLATIVE   COMMITTEE 


ON 


WATER    POWERS,  FORESTRY  AND  DRAINAGE. 


(Authorities  compiled  by  M.  C.  Riley.) 
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I.EGISLATION. 

In  England  as  early  as  the  sixteenth  century  parliament 
passed  laws  to  regulte  various  industries  and  the  price  to  be 
asked  certain  commodities.  Governmental  interference  then 
was  much  bi'oader  than  in  more  modem  times. 

Examples  of  such  laws  follow.  The  compilation  is  not  ex- 
haustive. 

As  early  as  1533  statutes  were  enacted  regulating  the  prices 
of  victuals. 

25  Henry  VIII.  c.  2  (1533). 

The  law  provided  that  the  King's  counsellors,  justices  and 
officers  should  fix  the  price  of 

*' cheese,  butter,  capons,  hens,  chickens  and  other  victuals 
necessary  for  man's  sustenance  *  *  •  in  order  to 
protect  the  pepolp  against  the  greedy  covetousness  and  ap- 
petites of  the  o\^Tiers. 


fy 


The  prices  fixed  must  be  ** reasonable'' — the  first  use  of  the 
much  used  word.  It  provided,  however,  that  local  authorities 
might  also  fix  prices  notwithstanding  the  general  schedule. 

A  statute  enacted  a  year  later  (25  Henry  VIII.  c.  15)  %vas 
enacted  in  part  to  protect  the  English  makers  of  books.  It 
prohibited  the  sale  of  books  brought  over  the*  sea  but  provided 
that  if  the  local  dealers  or  binders  enhanced  or  increased  the 
price,  the  King's  high  officers  shoi^ld  inquire  therein  and  re- 
form and  redress  such  enhancing  of  the  prices  from,  time  to 
time  and  **to  limit  prices  as  well  of  the  books  as  for  the  bind- 
ing of  them"  and  further  provided  a  penalty  for  enhancing  the 
prices  fixed. 

Beer  and  beer  barrels  were  regulated  by  a  later  statute. 
(35  Henry  VIII.  Chap.  8,  1543). 

*' Every  artificer  of  the  mystery  of  coopers  may  take  for 
every  beer  barrel  by  him  sold  lOd.    and    for  every   been 
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Kilderlpn .  6d.  *  *  *  No  man  in  London  or  within 
two  miles  compass  shall  cut  or  diminish  any  barrels  Kilder- 
kins or  firkins  but  for  his  own  provision.  No  man  shall 
transport  beer  in  a  greater  vessel  than£&  ^^^Wlffi^d^^ 
to  forfeit  6s.  8d.  for  every  vessel."  .  ^*»i 

(2  and  3  Philip  and  Mary  cv.  16)  A.  D.  1555  attempted  to 
regulate  the  watermen  operating  on  the  Thames  river. 

This  statute  recites  that  **  Whereas  •  •  •  watermen  being 
masterless  men  and  single  men  *  *  *  and  many  boys  being 
of  small  age  and  of  little  skill  and  do  for  the  most  part  of 
their  time  use  *' dyeing,  cadding  and  other  unlawful  games, 
etc."  and  provides  that  the  mayor  and  aldermen  of  London 
shall  appoint  eight  persons  as  overseers  of  wherrimen  and  water- 
men: That  all  watermen  carrying  passengers  must  have  two 
years  experience,  must  not  be  single  men,  must  have  boats  of  a 
certain  size  and  pronounced  safe  by  the  overseers;  that  they 
must  not  refuse  to  furnish  service  when  needed  on  penalty  of 
two  weeks  imprisonment  and  loss  of  right  to  row  on  the  river 
for  one  whole  year  and  a  day ;  that  the  mayor  and  aldermen  of 
London  shall  fix  fares,  and  rates  and  cause  a  schedule  ''to  be 
written  and  set  up  in  tables  in  Guild  Hall  in  the  city  of  Lon- 
don, Westminister  Hall  and  elsewhere'*  where  they  shall  think 
convenient.  It  further  provides  tljat  any  waterman  taking  any 
fare  in  excess  of  legal  rates  shall  forfeit  ' '  40  shillings  and  shall 
suffer  imprisonment  by  one-half  year." 

17  and  17  Car.  c.  11  (1664),  regulated  the  price  of  coal. 
It  provided  that  the  lord  mayor  of  London  and  the  court  of 
aldermen  and  the  justices  of  the  peace  of  the  several  counties 
respectively 

''are  hereby  empowered  to  set  the  rates  and  prices  of 

aU  such  coals  as  shall  be  sold  by  retail  as  they  from  time 

to  time  shall  judge  reasonable  allowing  a  competent  profit 

to  the  said  retailer  beyond  the  prices  paid  by  him  to  the 

importer  and  the  ordinary  cliarges  thereon  accruing/' 

And  if  the  dealer  refuses  to  sell  at  the  rates  fixed  officers 

Hia}'  force   entrance  to  his  storehouse,  take  possession  of  the 

<oal  and  sell  it  out  at  reasonable  prices  accounting  to  the  dealer 

for  moneys  received. 
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3  W.  &  M.  C.  12,  Sec.  24  (1691)  was  a  brief  though  com- 
plete provision  for  the  regulation  of  the  rates  of  common  car- 
riers. 

'*And  whereas  divers  waggoners  and  other  carriers  by 
combination  among  themselves  have  raised  the  prices  of 
carriage  of  goods  in  many  places  to  excessive  rates  to  tlie 
great  injury  of  the  trade,  be  it  therefore  enacted  by  the 
authority  aforesaid.  That  the  justices  of  the  peace  of  every 
county  and  other  place  within  the  realm  of  England  or 
dominion  of  Wales,  shall  have  power  and  authority  and 
/  are  hereby  injoined  and  required  at  their  next  respective 
quarter  or  court  sessions  after  Easter  day  yearly  to  assess 
and  rate  the  prices  of  all  land  carriage  of  goods  whatso- 
ever, to  be  brought  into  any  place  or  places  within  their 
respective  limits  and  jurisdictions,  by  any  common  wagon 
or  carrier,  and  the  rates  and  assessments  so  made  to  certify 
to  the  several  mayors  and  other  chief  oflScers  of  each  respect- 
ive market  town  within  the  limits  and  jurisdictions  of  suc^.^ 
justices  of  the  peace,  to  be  hung  up  in  the  same  public 
place  in  every  such  market  town  to  which  all  persons  may 
resort  for  their  information;  and  that  no  such  common 
waggoner  or  carrier  shall  take  for  carriage  of  such  goods 
and  merchandise  above  the  rate  and  price  so  set  upon  pain 
to  forfeit  for  every  such  offense  the  sum  of  five  i)Ounds 
to  be  levied  by  distress  and  sale  of  his  and  their  goods^  by 
warrant  of  any  two  justices  of  the  peace  where  such  'wag- 
goner or  carrier  shall  reside,  in  manner  as  aforesaid,  to 
the  use  of  the  party  grieved." 

Judicial  Regulation. 

The  courts  have  also  the  right  to  compel  and  to  a  degree 
control  the  service  to  be  rendered  by  a  public  utility. 

As  early  as  A.  D.  1450  it  was  decided  by  the  court  that  if 
an  inkeeper  refused  to  give  entertainment  an  action  would  lie. 

(Anonymous  Keel  way  50  pi.  4 — cases  p.  1.)  In  1494  it  was 
held  that  a  victualler  must  sell  his  victuals  if  offered  the  price. 
(Anonymous  Y.  B.  10  II.  9  pi.  14— cases  p.  283.) 

In  1683  it  was  held  that  a  carrier  could  not  refuse  to  carry 
goods  (Jackson  vs.  Rogers,  2  Shower  327 — cases  p.  1.) 

It  had  been  decided  again  and  again  that  even  in  the  absence 
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of  statute  the  courts  will  by  mandamus  compel  the  public  util- 
ity to  render  service. 

As  early  as  A.  D.  1450  it  was  held  that  neither  a  horse 
sheer  or  innkeeper  had  any  right  to  refuse  service.  (Keilway, 
50,  pi.  4,  Kings  Bench  cases  1.) 

The  American  colonies  found  governmental-  interference — 
regulation  necessary. 

In  fact  the  colonists  had  hardly  become  settled  before  they 
found  it  necessary  to  curb  the  rapacity  of  those  engaged  in  var- 
ious pursuits — and  in  somp  instances  the  pursuits  were  not  of 
the  sort  now  deemed  public  pursuits. 

In  1635  Plymouth  Colony  enacted  as  follows:  (Colonijd  Law 
Mass.  p.  183). 

**For  awarding  such  mischief  as  may  follow  by  such  ill 
disposed  persons  as  may  take  liberty  to  oppress  and  wrong 
the  neighbors  by  taking  excessive  wages  for  their  work  or 
unreasonable  prices  for  such  merchandise  or  other  neces- 
sary commodities  as  shall  pass  from  man  to  man.  It  is 
ordered  that  if  any  mtm  shall  offend  in  any  of  said  cases 
he  shall  be  punished  by  fine  or  imprisonment  according  to 
the  quality  of  the  offense  as  the  court  to  which  he  is  pre- 
sented upon  lawfully  trial  and  conviction  shall  adjudge." 
In  1636  Plymouth  Colony  limited  the  price  of  beer  to  two 
pence  the  quart. 

In  1636  the  colony  regulated  ferry  tolls  and  mill  tools  and 
laborers'  wages  and  forbade  purchase  of  goods  for  purpose  of 
enhancing  prices.  Millers'  tools  for  grinding  grain  were  there- 
after repeatedly  changed. 

In  1642  smiths  were  compelled  to  repair  all  arms  promptly 
at  reasonable  rates. 

Mass.  (1655)  Colonial  Law  Mass.  p.  185. 
Recites  abuses  in  Boston  and  Charlestown  and  gives  select 
men  power 

'*to  regulate  •  •  •  and  to  state  their  wages  as  in 
their  understanding  shall  be  most  just  and  equal  and  also 
to  determine  what  persons  shall  be  employed  therein. 
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In  1646  and  1652  Mass.  regulated  by  a  schedule  the  size  ot 
the  penny  white  loaf  according  to  the  price  of  wheat  and  pro- 
vided for  forcible  inspection  of  all  bread  on  hand. 

In  1671  the  maximum  price  of  rum  was  fixed  at  5  shillings 
per  gallon. 

Note  that  the  temporary  and  local  economic  conditions  were 
the  occasion  and  justified  the  measures — for  example  the  law 
requiring  smiths  to  repair  arms,  the  regfulation  of  the  carriers' 
charges  and  services,  the  millers'  tolls,  the  price  of  coal,  etc. 
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TAXATION  OF   CORPORATIONS. 

MANUFACTURING,  MERCANTILE,  TRANSPORTATION 
AND  TRANSMISSION  AND  THEIR  SHAREHOLDERS 
AND  BONDHOLDERS. 

I. 

This  inquiry  deals  with  the  taxation  of  manufacturing,  mer- 
cantile, transportation  and  tratosmission  corporations  and  their 
stock  and  bondholdei's. 

The  Pur^jose. 

The  purpose  of  the  inquiry  is  to  present  in  a  general  way, 
for  analysis  and  criticism,  the  systems  now  in  vogue  in  thirty 
states  selected  at  random  from  the  New  England,  Middle  At- 
lantic, South  Atlantic,  North  Central,  South  Central,  Western 
and  Pacific  groups,  for  deriving  revenue  from  the  above  classes 
of  corporations  and  their  stock  and  bondholders. 

The  plan. 

Criticism  of  any  taxing  system  must  be  based  in  part  upon 
theory,  and  in  part  upon  comparison  with  other  systems.  In 
order  to  afford  a  comprehensive  basis  for  criticism  by  compari- 
son, a  brief  account  of  the  early  -taxation  of  corporations  and 
the  development  thereof  leading  up  to  the  existing  systems,  is 
presented.  In  order  to  prepare  for  theoretical  criticism,  the 
various  systems  of  corporation  taxation  in  these  states  wiU  be 
analyzed  so  as  to  bring  out  the  general  methods  in  use. 

The  former  presentation  will  .divulge  the  attempts  to  make 
m(.re  effective  the  taxing  systems  in  the  different  states.  These 
attempts  will  divul.i:(»  the  present  day  tendencies  toward  the 
attainnuMit  of  precision,  ])(>tli  practical  and  theoretical,  in  the 
exacting  of  payincnls  for  govornmcntal  purposes  from  these 
lejral  entities  and  the  holders  of  their  securities. 
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n. 


EARLY  taxation  OP  CORPORATIONS. 


''During  the  first  two  decades  of  this  century,  (1800-1900) 
banks  and  insurance  companies  formed  the  chief  examples  of 
corporations,  apart  from  the  numerous  turnpike  and  toll 
bridges.*  During  the  twenties  and  thirties  the  development 
of  transportation  facilities  led  to  the  creation  of  many  canal 
and  railway  companies  j  and  it  was  not  long  before  many  other 
forms  of  commercial  and  industrial  enterprise  followed  in  the 
same  path  of  incorporation.  The  early  tax  laws  make  no  men- 
tion of  corporations.  But  as  the  general  property  tax  was  in 
vogue  throughout  all  the  cojnmonwealths,  it  was  tacitly  as- 
sumed, that  the  property  of  artificial  a9  ivell  as  of  natural  per- 
sons was  liable.  Corporations  were  new  institutions  which  the 
legislatures  in  happy-go-lucky  fashion,  tried  to  tax  under 
existing  methods,'  whether  they  naturally  belonged  there  or 


♦  Summary  of  all  the  acts  of  incorporation  for  private  business  pur- 
poses granted  in  this  country  before  the  year  1800. 

(From  a  contribution  by  Hon.  Simeon  E.  Baldwin  formerly  Chief 
Justice  of  the  Supreme  Court  of  Connecticut,  to  the  Yale  Bicentennial 
Publication,  **Two  Centuries  of  American  Law,  170M901."  at  p.  312.) 
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not.    Our  Solons  had  neither  the  leisure  nor  the  inclination  to 

make  a  more  careful  study  of  the  subject. 

« 

The  first  commonwealth  law  which  treated  of  the  taxation 
of  corporations  in  general  was  the  New  York  law  of  1823. 
This  provided  that  'all  incorporated  companies  receiving  a 
regular  income  from  the  employment  of  their  capital'  should 
he  considered*  persons'  liable  to  the  general  property  tax. 
They  were  required  to  make  returns  to  the  county  officers  of 
all  their  property  and  their  capital  stock,  paying  the  tax  them- 
selves and  deducting  it  from  the  dividends  of  stockholders. 
They  might,  however,  commute  the  tax  by  paying  to  the  treas- 
urers of  the  counties  where  they  transacted  business  tpn  per 
cent  on  their  *  dividends,  profits,  or  income,'  (which  the  legis- 
lators -evidently  presumed  to  be  identical) .  These  taxes  were 
paid  by  the  county  officers  to  the  state,  and  were  then  credited 
to  the  counties  in  proportion  to  the  amount  of  stock  held  within 
each  county,  after  deducting  the  state  tax. 

In  1825  and  again  in  1828  the  system  was  slightly  changed 
so  as  to  conform  more  closely  to  the  general  property  tax.  The 
tax  was  made  applicable  to  **all  monied  and  stock  corporations 
deriving  an  income  or  profit  from  their  capital  or  otherwise.'* 
The  real  estate  of  these  corporations  was  separately  taxed ;  and 
in  addition,  they  paid  the  property  tax  on  their  capital  stock 
paid  in  or  secured  to  be  paid  in,  deducting  the  amount  paid 
for  real  estate  and  the  stock  belonging  to  the  state  and  to 
literary  and  charitable  institutions,  manufacturing  and  turn- 
pike companies  paid  on  the  cash  value,  not  on  the  amount,  of 
the  capital  stock ;  turnpike,  bridge  and  canal  companies,'  whose 
*net  income'  did  not  exceed  five  per  cent  of  the  capital  stock 
paid  in,  were  exempted;  while  manufacturing  and  marine 
insurance  companies  under  the  same  conditions  might  commute 
by  paying  a  five  per  cent  of  this  net  income.  It  is  thus  seen 
that  by  this  law  corporations  were  divided  into  different 
classes,  and  that  the  system  followed  was  the  general  property 
tax,  with  the  exception  that  if  a  corporation  had  no  profits  it 
paid  no  tax  on  its  stock,  and  that  certain  classes  might  com- 
mute by  paying  an  income  tax  to  the  local  officials.  This  re- 
mained the  tax  system,  except  for  banks  and  for  foreign  in- 
surance companies,  until  the  middle  of  the  century. 

In  1853  the  total  exemption  of  non-profit-paying  corporations 
was  abolished  and  all  companies  were  taxed  on  their  real  estat^ 
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and  on  their  capital  stock,  together  with  their  surplus  profits 
or  their  reserved  fimds  in  excess  of  ten  per  cent  of  the  capi- 
tal, with  the  same  deductions  as  above.  All  corporations,  how- 
ever, whose  profits  did  not  equal  five  per  cent  on  the  capital 
stock  might  commute  by  paying  five  per  cent  on  their  *net  an- 
nual profits  or  clear  income.'  It  seems  that  very  few  ever 
availed  themselves^  of  this  doubtful  privilege,  and  accordingly 
in  1857,  the  law  was  again  changed.  The  principle  of  commu- 
tation was  abandoned;  and  since  there  was  no  distinction  be- 
tween profitable  and  unprofitable  companies,  so  far  as  personal 
property  was  concerned,  all  corporations  were  taxed  on  their 
realty,  and  on  the  actual  value  (not  the  amount)  of  their  capi- 
tal stock  plus  the  surplus  or  reserve  in  excess  of  ten  per  cent 
of  the  capital.  In  addition  to  the  previous  deductions  a  further 
abatement  was  made  for  the  capital  invested  in  taxable  shares 
of  other  companies.  The  remainder  was  then  taxed  in  the  same 
manner  as  the  other  personalty  and  realty  of  the  county.  This 
remained  the  law  of  New  York,  with  the  exception  of  some 
special  provisions  as  to  banks  and  insurance  companies,  until 
the  recent  changes  in  the  taxation  of  corporations.  These 
changes,  however,  affect  only  taxation  for  state  purposes, 
leaving  the  local  taxation  still- governed  by  the  law  of  1857. 
Foreign  corporations,  however,  are  taxable  for  local  purposes, 
under  a  law  of  1855,  on  all  sums  actually  invested  in  the  state. 
It  appears,  then,  that  the  New  York  system  was  a  taxation  of 
the  real  and  personal  property  of  corporations  by  the  local 
assessors  and  that  the  personal  property  was  virtualy  defined  as 
the  capital  stock  not  invested  in  real  estate.  In  the  other 
commonwealths,  where  corporations  were  ta^ed  at  all  they  were 
included  in  the  general  property  tax;  and  most  of  the  laws 
lacked  even  such  provisions  as  those  of  the  New  York  statute 
in  reference  to  the  capital  stock.  A  typical  enactment  of  this 
kind  is  the  Connecticut  law  of  1826,  which  provided  simply  that 
the  personal  property  of  a  corporation  should  be  taxed  in  the 
place  where  its  principal  business  was  transacted.  In  Massa- 
chusetts, on  the  other  hand,  where  the  first  general  law  was 
passed  in  1832,  only  the  real  estate  and  machinery  of  corpora- 
tions was  taxed.  In  lieu  of  the  tax  on  personality  there  was 
substituted  the  property  tax  on  the  corporate  shares  in  the 
hands  of  individuals,  a  proportionate  amount  being  deducted 
from  each  for  the  part  of  the  capital  stock  invested  in  ma- 
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oliinery  and  in  real  estate.  Even  this  was  still  in  theory  the 
general  property  tax.  In  the  other  commonwealths  when  the 
corporation  was  taxed,  the  shares  in  the  hands  of  individuals 
were  usually  exempt.  The  only  state  which  from  the  very  out- 
set broke  with  the  principle  of  the  general  property  tax  was 
Pennsylvania    •    •    •    . 

With  this  one  exception,  then,  the  early  principle  of  cor- 
porate taxation  was  the  assessment  of  all  real  and  personal  prop- 
erty by  the  local  officials,  corporations,  in  other  words,  were 
taxed  by  the  same  method  as  individuals.  This  primitive  system 
has  been  retained  up  to  the  present  day  by  many  commonwealths 
for  almost  all  classes  of  corporations ;  and  in  eight  states,  indeed, 
the  constitutions  require  that  corporate  property  be  taxed  in 
the  same  manner  as  that  of  individuals.*  The  practical  defects 
of  such  a  system,  however,  have  led  to  numerous  changes  in 
many  of  the  progressive  states,  and  the  tendency  is  everywhere 
away  from  the  original  plan.*'  Essays  in  Taxation,  Seligman, 
pp.  137,  141. 


III. 


Defects  of  the  General  Property  Tax. 

Economists  treat  the  defects  of  the  general  property  tax  un- 
der five  heads,  namely,  inequality  of  assessment,  failure  to 
reach  personalty,  incentive  to  dishonesty,  regressivity,  and 
double  taxation.  Seligman  in  his  Essays  in  Taxtion,  p.  141, 
after  elaborating  upon  the  defects  enumerated,  says: 

**As  a  result  of  these  practical  defects  many  common- 
wealths have  abandoned  in  part  or  altogther,  the  taxation 
of  corporation  property  by  local  officials," 

The  movement  away  from  the  general  property  tax — the 
original  position — has  taken  two  directions:  (1)  the  property 
of  publir  service  companies,  especially  railroads  ,i8  being  assessed 
by  a  si)ocial  board  and  according  to  well  defined  rules;  (2) 
certain  classes  of  corporations  are  being  taxed,  not  on  their 
property,  but  on  certain  elements  supposed  to  represent  roughly 
their  taxable  capacity. 


*  Ala.,  Colo ,  Fla  ,  la  .  Miss..  Nov.,  Ohio,  and  So.  Car. 


Report  op  Wisconsin  Legislative  Committee.        560 

Tendencies  avm^  from  the  primitive  property  tax. 

(1)  The  first  of  theae  teudeiiciea  has  progressed  so  far  that 
bat  one  of  the  thirty  states  herein  included,  namely,  Bhode 
Island,  still  applies  the  primitive  methods  of  the  general  prop- 
erty tax  to  steam  railroads.  That  is,  in  but  one  of  these  thirty 
states  is  the  real  and  personal  property  of  railroads  assessed 
for  state  and  local  purposes  by  local  assessors.  Twenty  of  these 
states  which  apply  the  general  property  tax  to'  railroads  have 
such  property  assessed  for  state  purposes  by  a  central  body.  The 
tax  on  such  property  is  imposed  at  the  usual  rate  of  the  gen- 
eral  property  tax;  but  some  of  the  diCBculties  of  local  assess- 
ments have  been  obviated.  In  a  few  cases  like  California  and 
AVashington  the  state  boards  assess  the  greater  part  of  the 
property,  such  as  the  roadbed  and  rolling  stock,  but  leave  the 
remainder  to  be  appraised  by  the  local  assessors.  In  Florida  the 
real  estate  of  railroads  is  assessed  by  the  local  officials.  In  Massa- 
chosetts  the  real  estate  and  machinery  of  railroad  companies  is 
assessed  locally  for  both  state  and  local  purposes.  In  Ohio 
railroad  property  is  assessed  by  the  county  auditors.  In  many 
of  the  states  included  in  this  inquiry,  including  some  of  those 
wheh  do  not  apply  the  general  property  tax  to  steam  railroads 
for  state  revenue,  the  property,  most  often  the  real  property 
only,  not  specifically  used  in  the  exercise  of  the  railway  com- 
pany's franchise,  is  assessed  and  taxed  locally. 

This  tendency  to  have  property  of  corporations  assessed  by 
a  central  body  has  become  general  in  the  case  of  other  trans- 
j/ortation  and  in  the  case  of  transmission  companies. 

In  a  majority  of  these  states  the  property  of  express  and  car 
{•ompanies  is  assessed  by  state  boards,  and  the  same  is  true  in 
the  case  of  transmission  companies.* 

In  six  of  these  states**  the  property  of  local  utilities  is  as- 
sessed by  state  boards. 

Seven  of  the  states  herein  included,  namely,  Connecticut, 
Dele  ware,  Maine,  Minnesota  (except  in  the  case  of  telegraph 
companies),  NeM^  York,  Pennsylvania  and  Vermont  have  broken 
away  from  the  general  property  tax  on  railroads  as  a  source  of 
Mate  revenue.  The  methods  adopted  by  these  states  are  com- 
prised in  the  second  tendency. 


*  See  Post — Summaries  of  the  Three  Principal  forms  of  Taxation. 

•♦  Ala.,  N.  H  ,  Okl.,  Ore.,  Uta.,  and  Wisconsin  (The  property  of  street 
railways  and  of  electric  lighting  companies  operated  in  connection  with 
such  companies  is  so  essessed  in  Wisconsin.) 
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(2)  The  second  tendency  has  consisted  in  subjecting  particu- 
lar classes  of  corporations  to  special  taxes  on  other  elements 
than  their  general  property.  A  brief  account  of  the  develop- 
ment of  the  methods  of  taxing  these  particular  classes  fol- 
lows. 

Railroads.  \  ■  , 

A  full  history  of  the  development  of  railroad  taxation  would 
occupy  a  volume  or  more;  hence,  it  will  be  possible  here  to 
say  but  a  few  words  about  some  of  the  typical  states. 

In  Pennsylvania,  railroads  were  included  in  the  general  tax 
law  of  1840,  and  were  assessed  on  their  personalty  and  on  their 
dividends.  In  1884  the  tax  on  personalty  was  abandoned, 
but  the  ^general  corporation  tax  on  capital  and  dividends 
continued  with  some  modification  for  over  two  decades. 
In  1860  a  special  tonnage  tax  was  levied  on  transportation 
companies  at  the  rate  of  two,  three  and  five  cents  per  ton  of 
freight  carried,  and  an  additional  tax  of  three-quarters  of  one 
per  cent  was  laid  on  gross  receipts.  The  former  was  declared 
unconstitutional  by  the  federal  court,  and  as  a  result,  by  the 
act  of  1874,  all  transportation  companies  were  taxed  only  on 
their  capital  stock,  at  the  rate  of  nine-tenths  of  a  mill  for  each 
one  per  cent  of  dividends,  or  at  the  rate  of  six  mills  if  there 
were  no  dividends.  In  1879  the  dividends  and  earnings  taxes 
were  slightly  changed,  and  the  law  was  passed  which,  with  the 
amendments  of  1885,  1889  and  1891,  is  in  force  today. 

In  New  York,  railroads  were  subject  to  the  general  property 
tax  until  1880,  when  a  law  was  enacted  which  with  some  modi- 
fification  is  now  in  forced 

In  New  Jersey,  railroads  were  subject  to  the  property  tax 
until  1873,  when  a  tax  was  imposed  at  the  rate  of  one-hall 
of  one  per  cent  on  tlieir  cost,  equipment  and  appendages.  Three 
years  later  the  cost  tax  was  abandoned,  and  a  tax  at  the  same 
rate  was  imposed  en  the  true  value  of  the  roads.  This  system 
prevailed  until  1884,  when  the  present  method  was  introduced. 

In  Connecticut,  the  law  requiring  certain  stock  companies  to 
make  returns  of  the  stock  owned  by  individuals  was  extended 
in  1846  to  railroads.  Three  years  later  every  railroad  that 
had  paid  a  dividend  in  the  preceding  year  was  required  to  pay 
one-half  of  one  per  cent  on  the  market  value  of  the  shares 
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1 
held  by  non-residents,  but  if  the  railroad  was  partly  out  of  the 
state,  the  tax  was  to  be  proportioned  to  the  nuileage  in  the  state. 
This  system  worked  so  well  that  in  1850  it  was  extended  to 
resident  stockholders,  and  was  made  one-third  of  one  per  cent 
in  lieu  of  all  other  taxes.  In  1862  the  rate  was  increased, 
but  the  provision  was  inserted  that  the  stock  should  not  be 
assessed  at  less  than  ten  per  cent  of  the  par  value.  In  1864 
the  outlines  of  the  present  system  were  drawn  by  requiring  the 
companies  to  add  to  the  valuation  of  the  stock  the  market 
value  of  the  funded  and  floating  indebtedness  less  the  cash 
on  Iiand,  and  to  pay  one  per  cent  on  this  valuation  in  propor- 
tion to  the  mileage  in  the  state.  In  1871  it  was  provided  that 
if  the  railroad  paid  any  local  tax  this  might  be  deducted  from 
the  state  tax.  In  1881  a  deduction  was  made  from  the  taxable 
valuation  for  such  portion  of  its  debt  as  was  contracted  for 
stock  taken  in  other  roads.  In  1882  the  funded  and  floating 
debts  and  bonds  were  to  be  valued  at  par  unless  the  market 
value  was  below  par.  And  in  1887  the  present  law,  with  sub- 
stantially the  same  provisions  waa  enacted|* 

In  Vermont,  the  first  attempt  to  tax  railroad  real  estate, 
which  included  roadbed,  tracks,  and  all  lands  used  for  railroad 
purposes,  was  made  in  1874.  An  exemption  for  eight  years 
was  allowed  from  the  time  regular  trains  begun  to  run. 

In  1878  began  a  series  of  laws  on  the  taxation  of  corpora- 
tions culminating  in  a  general  law  passed  in  1882.t  Up  to  this 
time  the  method  4iad  been  to  tax  certain  organizations  on  their 
profits  and  the  shares  of  stock  in  the  hands  of  the  holders. 
•Now  the  movement  was  toward  taxation  of  the  corporations 
themselves.  Express  and  telegraph  companies  were  taxed  on 
their  gross  receipts.  The  general  act  of  1882  provided  for  a 
state  tax  commissioner  and  a  tax  based  mainly  on  the  gross  re- 
ceipts of  railroad,  express,  telegraph,  telephone,  steamboat  and 
car  transportation  companies.  In  1866  the  word  **  rail  roads*' 
was  held  by  the  tax  commission  to  include  street  railways. 
Prom  that  time  the  law  on  taxation  of  corporations  has  re- 
mained esentially  the  same,  though  with  some  modifications 
and  revisions,!  although  the  gross  reoeipt  tax  on  railroads,  etc., 


•Seligman,  Essays  in  Taxation,  pp.  153,  154  (1903). 
t History  of  Taxation  in  Vermont.     F.  A.  Wood   (1894). 
t  Report  of  Com.  on  Taxation,  1908,  p.  18. 
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has  been  changed  in  form  to  an  optional  alternative,  in  order 
to  avoid  conflict  with  the  Federal  Constitution.! 

In  Delaware  a  general  passenger  tax  law  applicable  to  rail- 
roads was  passed  in  1864,  but  was  a  few  years  after  declared  un- 
stitutional  in  so  far  as  it  affected  interstate  commerce.J  In 
1869  general  laws  were  passed  taxing  the  net  earnings,  the 
rolling  stock  and  the  cash  value  of  the  capital  stock  of  railroads. 
A  year  later  the  United  States  circuit  court  held  that  the  tax 
on  rolling  stock  was  a  restraint  on  interstate  traffic,  but  sus- 
tained a  portion  of  th§  law  hich  taxed  net  earnings  and  capital 
stock.  The  United  States  supreme  court  affirmed  this  decision 
as  to  the  constitutionality  of  the  provisions  concerning  net  earn- 
ings and  capital  stock,  that  as  to  the  rolling  stock  not  coming 
before  them. 

Pending  the  last  mentioned  decision,  and  probably  induced 
by  the  imcertainity  of  the  outcome,  the  first  of  a  number  of 
special  legislative  acts,  forming  a  particular  feature  of  rail- 
road taxation  in  Delaware  were  passed.  This  first  act  was 
passed  in  ]873.  It  provided  that  the  Philadelphia,  Wilmington 
and  Baltimore  R.  K.  Co.  should  be  privileged  to  pay  $40,000 
annually  in  lieu  of  all  state  taxes,  and  further,  that  the  act  was 
not  to  be  construed  to  repoal  or  affect  the  existing  law  as  here- 
inbefore given,  otherwise  than  to  suspend  the  collection  of  taxes 
under  them  in  any  year  in  which  the  company  pays  the  state 
the  amount  specified. 

Following  this  act  special  measures  were  passed  from  time  to 
time  until  similar  privileges  were  given  to  all  railroads  operat- 
ing within  the  state.* 

In  Wisconsin,  from  1854  to  190;i,  the  general  method  of  tax- 
ing railroads  was  on  the  basis  of  gross  receipts.  In  tlic  uegin- 
ning  this  tax  was  at  a  fiat  rate;  later  at  graduated  and  progres- 
sive rates.  The  Wisconsin  gross  receipt  system  had  its  origin 
in  tlie  desire  to  do  away  with  the  inequalities  of  locally  as- 
sessed ad  valorem  taxes  on  railroads.     In  1903  the  ad  valorem 


t  Railroad  Co.  v.  Railroad  Co.,  63  Vt.  1    (1890),  s.  c.  159  U.  S,  630 
(ISiK')).     State  V.  Ruthland  Ry.  Co..    71  Atl.  197  (1908). 

i- State  Tieasurcr  v.  R.  R.  Co.,  4  Houston  158   (1871),  Minot  v.  R. 
R.  Co.,  2  Abb.  C.  C.  333  (U.  S.  Cir.  Ct.  1870). 

§Thc  Delaware  R.  R.  Tax.  18  Wall.  206  (1873). 

♦Report  State  Rev.  and  Tax  Com.  1909.  p.  26  et  seq. 
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system,  assessed  by  a  central  body,  was  adopted  for  applica- 
tion to  these  companies.  The  rate  is  the  average  rate  on  the 
general  property  in  the  state,  determind  by  dividing  the  total 
taxes,  state,  county  and  local,  on  the  general  property  in  the 
state  by  the  aggregate  value  of  such  property  subject  to  tax- 
ation. 

The  states  of  Michigan  and  Washington  first  taxed  railroads 
on  their  general  property  and  left  the  assessment  of  such  prop- 
erty to  the  local  assessors.  This  primitive  system  was  later 
abandoned  and  a  tax  on  the  earnings  or  income  was  substi- 
tuted. These  two.  states,  like  Wisconsin,  became  dissatisfied 
with  the  earnings  or  income  tax  and  now  apply  the  ad  valorem 
system  to  railroads,  their  property  being  assessed  by  a  central 
body. 

Other  Transportation  and  Tranynission  Companies. 

The  taxation  of  telegraph  and  telephone  companies  has  under- 
gone an  evolution  similar  to  that  of  railroads,  but  not  quite  so 
eomplicated. 

In  a  number  of  these  states  telegraph  companies  are  no 
longer  taxed  on  their  property,  the  original  system,  but  now 
pay  special  taxes  based  on  other  elements  representing  their 
taxable  capacity.  Here  again,  as  in  the  case  of  other  corpora- 
tions the  special  tax  is  in  some  instances  applicable  only  to  state 
taxation,  while  the  local  tax  is  still  assessed  on  property. 

Telephone  companies  are  usually  taxed  as  are  telegraph 
eompanies.  IIo v*'over,  the  tendency  toward  a  special  tax  ia 
greater  in  case  of  telephone  ormpanies  than  in  case  of  the 
telegraph.  For  instance,  in  IMinnesota  and  Wisconsin,  tele- 
phone companies  are  taxed  on  gross  receipts, — while  telegraph 
companies  are  taxed  on  their  property  whieh  is  assessed  by 
J^tate  boards. 

Treatment  of  express  and  car  companies  for  purposes  of 
taxation  have  undergone  an  evolution  similar  to  that  of  railroad 
and  transmission  companies.  The  tendency  toward  special  tax- 
ation is  very  pronounced  in  the  case  of  these  companies.  Many 
states  that  retain  the  general  property  tax  system  for  corpora- 
tions generally  have  made  exceptions  of  these  companies  which 
enjoy  a  large  income  from  a  very  insignificant  outlay  in  capi- 
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tal.*    See  Post — Stumnary  of  the  Three  Principal  forms  of  Tax- 
ation. 

Evolution  in  Wisconsin. 

Prom  1854  to  1899  public  service  companies  generally  in 
Wisconsin  were  taxed  on  a  basis  of  gross  receipts.  In  1899  the 
gross  receipts  tax  on  express  companies  gave  way  to  a  state  ad- 
ministered ad  valorem  tax.  In  the  same  year,  freight  line  com- 
panies, companies  furnishing  cars  to  shippers,  dining,  buffet, 
chair,  parlor,  palace  and  sleeping  car  companies  were  made  tax- 
able on  practically  the  same  ad  valorem  basis.  In  1905  the  ad 
valorem  system  was  extended  to  all  other  public  service  com- 
panies, except  telephone  companies,  which  are  still  taxed  on 
gross  receipts.  Beginning  with  the  year  1907,  telegraph  com- 
panies came  under  the  ad  valorem  system;  street  railways  and 
electric  lighting  companies  beginning  with  the  year  1908. 

Local  Utilities. 

The  tendency  away  from  the  primitive  general  property  tax 
system  is  found  also  in  the  case  of  local  public  service  or  utility 
companies.  There  is  a  marked  tendency  to  include  street  rail- 
ways under  the  laws  providing  for  the  taxation  of  steam  rail- 
ways. This  is  the  case  in  six  statesf  where  the  property  of 
street  railway  companies  is  assessed  by  a  central  body  for  state 
and  local  purposes.  In  Massachusetts  street  and  steam  rail- 
way companies  are  taxed  on  their  "corporate  excess*'  and  their 
real  estate  and  machinery.  In  Pennsylvania  and  Florida  these 
companies  are  placed  in  the  same  category  with  steam  rail- 
railroads.  In  seven  of  these  statesj  the  assessment  of  street 
railway  companies  for  state  and  local  purposes  is  left  to  the 
local  assessor.  In  Wyoming  such  property  is  assessed  for  state 
and  local  purposes  by  the  county  assessors.    In  the  remaining 


•  The  inadequacy  of  the  property  tax  when  applied  to  express  com- 
panies has  been  strikingly  pointed  out  by  the  supreme  court  of  the 
United  States.  In  the  so  called  Ohio  Express  CJo.  case  (Adams  Ex- 
press Co.  V.  Ohio,  165  U.  S.  194)  the  court  said  that  it  was  "unity  of 
use"  which  enabled  $23,400  worth  of  horses,  wagons  and  safes,  in  the 
state  to  produce  $275,446  in  a  single  year. 

fN.  H.  Ala.,  Okl.,  Wis.,  Utah,  Oregon  and  Vermont.  In  the  latter 
state  the  tax  on  such  companies  is  either  on  gross  earnings  of  on 
property 

•  Calif.,  Mich.,  Ohio,  Ken.,  Minn.,  Neb.  and  Wash. 
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twelve  stalest  these  companies  are  taxed  for  state  purposes  on 
elements  other  than  property.  However,  in  some  cases  this 
special  taxation  for  staje  purposes  is  in  addition  to  the  state's 
portion  of  the  general  property  tax  locally  assessed,  and  in  ad- 
dition to  special  taxation,  either  franchise  or  privilege,  for  local 
purposes.  In  Delaware  and  New  Jersey  this  special  tax  for 
state  purposes  is  based  on  gross  receipts.  In  Maine  it  is  a 
franchise  tax  based  on  capital  stock.  In  North  Carolina  and 
Indiana  these  companies,  in  addition  to  the  property  tax  locally 
assessed  for  state  and  local  purposes,  pay  the  ''corporate  excess 
tax."  In  West  Virginia  they  pay  a  state  license  tax.  In 
Rhode  Island  a  tax  on  gross  earnings.  In  New  Jersey  and 
Delaware  a  tax  on  gross  receipts.  In  Maryland  a  tax  on 
gross  receipts  and  on  the  assessed  value  of  their  capital  stock. 
In  Virginia  a  state  franchise  tax  based  on  capital  stock  and  in 
Misissippi  a  privilege  tax  and  an  additional  tax  on  capital 
stock. 

Electric  light  companies,  unless  operated  as  one  system  in 
connection  with  a  street  railway,  are  generally  assessed  for  state 
and  local  purposes  by  the  local  assessors.  However,  in  a  num- 
ber of  states  revenue  for  state  purposes  is  derived  from  these 
companies  through  special  taxation.  This  is  the  case  in  Maine, 
Rhode  Island,  Connecticut,  New  York,  New  Jersey,  Pennsyl- 
vania, Delaware,  and  partly  the  case  in  Massachusetts. 

Manufacturing  and  mercantile  companies  have  received  less 
attention  than  the  foregoing  classes  of  corporations.  In  all 
excepting  a  few  states,  like  Connecticut,  New  York,  New  Jersey 
an  Delaware,  where  no  state  revenue  is  derived  through  the 
application  of  the  general  property  tax,  these  business  corpor- 
atins  are  assessed  locally  on  property,  real  and  personal,  for 
both  state  and  local  purposes.  In  twenty  of  the  states*  herein 
included,  special .  taxes  are  levied  against  these  companies. 
These  special  taxes,  either  franchise,  license  or  privilege,  are 
in  most  cases  based  upon  capital  stock ;  in  ,some  cases  on  the 
par  value,  in  some  on  the  authorized  capital  stock,  and  in  others' 
on  the  assessed  value  thereof.    Such  is  the  system  in  fourteen 

tMe.p  R.  I.,  Conn.,  N.  Y.,  Del.,  Md.,  Va.,  W.  Va.,  N.  C,  Miss.  &  Ind. 
and  N.  J. 

•Me.,  Vt.,  Mass.,  Conn.,  N.  J.,  Penn.,  Del.,  Md.,  Fla.,  W.  Va.,  N. 
C.  Ala.,  Ky.,  Miss.,  Okl.,  Ind ,  Minn.,  Utah  and  Calif. 
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of  the  twenty  statesj  levying  special  taxes  on  these  companies. 
In  Massachusetts,  Indiana  and  Minnesota  these  companies, 
in  addition  to  the  property  tax  locally  assessed,  pay  a  corpor- 
ate excess  tax.  In  Delaware  a  business  license  tax.  In  Con- 
necticut a  chose  in  action  tax,  and  in  Alabama  a  privilege  tax 
varying  in  amount  with  the  nature  of  the  business  transacted. 
In  Virginia  these  companies,  in  addition  to  the  general  prop- 
erty tax  and  a  franchise  tax  based  on  capita]  stock,  pay  a 
license  tax  based  on  purchases. 


IV. 

Description  of  the  Taxing  Systems  in  Thirty  States. 

Following  are  presented  descriptions  of  the  systems  of  tax- 
ing corporations  in  thirty  states  of  the  United  States.  The 
states  included  are  all  of  those  in  the  New  England  and  Middle 
Atlantic  groups.  Eight  in  the  South  Atlantic,  six  in  the  North 
Central  and  two  in  the  Western  groups,  and  three,  or  aU,  in 
the  Pacific  group.    These  states  have  been  selected  at  random. 

In  presenting  these  descriptions  continuous  reference  has 
been  made  to  the  report  of  Corporation  Commissioner  Kiox  on 
the  Taxation  of  Corporations,  Washington,  D.  C,  May  17, 1909 
and  June  6,  1910.  In  these  two  reports  Commissioner  Knox 
describes  the  systems  of  taxing  corporations  in  the  New 
England  and  Middle  Atlantic  states.  The  descriptions  herein, 
for  those  two  groups  are  taken  almost  wholly  from  Commis- 
sioner Knox's  report.  In  working  out  the  descriptions  for  the 
remaining  groups,  reference  has  been  made  to  the  constitution, 
statutes,  and  tax  reports  of  the  different  states.  Although  an 
unusual  effort  has  been  put  forth  to  be  accurate  in  these  de- 
scriptions, it  must  be  appreciated  that  a  state's  system  of  taxa- 
tion often  differs  in  practice  from  what  the  printed  matter 
w^ould  lead  one  to  expect.  Commissioner  Knox  in  the  prepara- 
tion of  his  report  interviewed  the  respective  state  officials. 
No  such  opportunity  to  attain  precision  was  afforded  in  the 
case  of  the  South  Atlantic,  North  Central,  South  Central,  West- 
ern and  Pacific  groups. 


t  The  abov^v  «>xcepting  Mass.,  Conn.,  Del.,  Ala.,  Ind.  and  Minn. 
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NEW  ENGLAND. 

Maine. 
Chief  features.  ]"}^  3^  OWEN,' 

First.  A  tax  upon  the  par  value  of  the  capital  stock  of  cor* 
porations  generally. 

Second.  A  tax  on  the  transportation  and  transmission  re- 
ceipts of  certain  classes  of  public-service  corporations. 

Third.    A  local  ad  valorem  tax. 

General  property  tax. 

Corporations  generally  are  taxed  locally  on  property.  R. 
S.  1903,  ch.  9,  sees.  2,  3,  8 ;  Id.  ch.  9,  sees.  2,  5,  12,  13.  Impor- 
tant classes  of  corporations  reached  chiefly  through  the  property 
tax  are  gas,  water,  electric  lighting,  heating  and  power  com- 
panies. Kept,  of  Tax  Com.  1908,  p.  44.  This  tax  on  property 
of  corporations  is  modified  for  railroad,  street  railway,  tele- 
phone, telegraph  and  express  companies. 

Shareholders  and  bondholders. 

Shares  of  stock  and  bonds  of  domestic  and  foreign  corpora- 
tions are  taxed  locally  as  personal  property.  Id.,  ch.  9,  sees. 
2,  5,  13. '  It  is  important  to  note,  however,  that  an  attempt  is 
made  to  prevent  double  taxation  in  the  case  of  domestic  cor- 
porations by  providing  that  owners  of  their  corporate  shares 
are  exempt  from  taxation  thereon  to  the  extent  of  their  pro- 
portional part  of  the  corporation's  machinery,  goods,  and 
lands  taxed  within  the  state.  In  the  case  of  domestic  and 
foreign  railroad,  street  railway,  telegraph  and  telephone  com- 
panies doing  business  in  the  state,  and  domestic  manufactur- 
ing, mining,  smelting,  agricultural,  and  stock  raising  corpora- 
tions, their  shares  are  not  taxed  to  the  holder.  Id.,  ch.  9,  sec. 
5,  as  amended  by  ch.  16,  W. 

The  General  Franchise  Tax. 

Domestic  corporations,  except  railroads,  street  railways,  pal- 
ace-car companies,  telegraph  and  telephone  companies,  express 
companies  and  insurance  companies,  are  taxed  upon  the  par 
value  of  capital  stock  in  addition  to  the  regular  local  property 
tax.    Id.,  ch.  8,  sec.  18,  as  amended  by  ch.  185,  '07. 
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Excise  Tax. 

Transportation  and  transmission  companies  are  taxed  on 
gross  receipts.  This  tax  is  paid  to  the  state  for  state  and  local 
purposes  and  is  called  "an  annual  excise  tax."  Domestic  and 
foreign  railroad,  street  railway,  telegraph,  telephone,  express, 
and  car  companies  are  subject  thereto.  Id.,  ch.  8,  sec.  24;  id., 
ch.  9,  sec.  4. 

Railroads. 

Railroad  companies  pay  an  excise  tax,  a  local  tax  on  prop- 
erty outside  the  right  of  way,  and  a  tax  to  defray  the  expenses 
of  the  Board  of  .Railroad  Commissioners. 

The  excise  tax  is  paid  to  the  state  for  state  and  local  pur- 
poses and  is  based  upon  average  gross  receipts  per  mile.  The 
rate  of  taxation  begins  at  %  of  1  per  cent  of  such  receipts 
when  they  do  not  exceed  $1,500  per  mile,  and  increase  at  the 
rate  of  ^  of  1  per  cent  for  each  additional  $500  or  fractional 
part  thereof,  the  maximum  rate  being  4%  per  cent.  Id.,  eh. 
8,  sec.  24 ;  id.,  ch.  8,  sec.  25,  as  amended  by  168,  W. 

The  above  tax  is  apportioned  to  the  cities  and  towns  to  the 
extent  of  1  per  cent  of  the  actual  value  of  stock  held  therein. 
Id.,  ch.  8,  sec.  24.  » 

All  buildings,  whether  within  or  without  the  right  of  way, 
and  the  land  and  fixtures  outside  the  right  of  way,  are  taxed 
by  the  cities  and  towns  as  other  property.    Id.,  ch.  9,  sec.  4. 

Each  railroad  company  pays  to  the  state  treasurer  its  pro- 
portional share  of  the  expense  of  the  Board  of  Railroad  Com- 
missioners, based  upon  gross  transportation  receipts.  Id.,  ch. 
8,  sec.  30. 

Telegraph  and  telephone  companies. 

Transmission  companies  pay  a  tax  on  gross  receipts  and  a 
local  tax  on  property. 

The  gross  receipts  tax  is  called  ''an  annual  excise  tax  for 
the  privilege  of  conducting  such  business."  It  is  paid  to  the 
state  treasurer  for  state  and  local  purposes.  The  tax  is  api)or- 
tioned  to  the  local  units  as  is  the  excise  tax  on  railroad  com- 
panies. Id.  Ch.  8,  sec.  36.  This  tax  is  based  upon  gross  re- 
ceipts— when  they  exceed  $1,000  and  do  not  exceed  $5,000  per 
mile,  1%.  The  tax  increases  with  the  gross  receipts,  the, max- 
imum, however,  is  4%.     Id.  Ch.  8,  sec.  37. 
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The  personal  property  not  exempted  and  the  real  estate  of 
such  companies  is  taxed  locally.  But  this  local  property  tax  is 
deducted  from  the  excise  tax  above.    Id.  Ch.  8,  sec,  41. 

Express  companies. 

Express  companies  pay  taxes  on  gross  receipts  and  locally  on 
property. 

The  gross  receipts  tax  amounts  to  2^%  on  gross  receipts 
from  business  done  in  the  state,  and  is  for  state  and  local  pur- 
poses.    Id-  Ch.  8,  sec.  42,  as  amended  by  Ch.  167,  '07. 

Real  estate  of  express  companies  is  taxed  in  the  municipality 
where  situated,  but  snch  tax  is  deducted  from  the  gross  receipts 
tax.     Id.  Ch.  8,  sec.  44. 

Sleeping,  etc.,  car  companies. 

Sleeping,  dining,  and  parlor  .car  companies  pay  a  tax  of  4^% 
on  gross  receipts  for  business  done  in  the  state  in  lieu  of  all 
other  taxes.     Id.  Ch.  8,  sec.  32,  as  amended  by  Ch.  156,  *07. 

Street  railways. 

Street  railways  are  taxed  on  receipts  as  are  railways,  but  at 
different  (lower)  rate.  The  tax  is  distributed  locally  as  in  the 
ease  of  railroads.    Id.  Ch.  8,  sec.  31. 

Mannfacttiring  and  mercantile  companies. 

These  companies  are  taxed  locally  on  their  real  and  personal 
property  and  all  stock  used  in  factories,  and  pay  the  general 
franchise  tax.  Id.  Ch.  9,  sec.  25,  as  amended  by  Ch.  16,  '07. 
Shares  of  stock  therein  are  not  taxed  to  owners.  Id.  Their 
bonds  and  other  securities  are  taxed.    Id.  Ch.  9,  sec.  5. 

Foreign  corporations. 

There  are  no  general  statutes  applying  especially  to  foreign 
corporations.  Foreign  transportation  and  transmission  com- 
panies are  taxed  on  receipts  and  property  in  the  same  manner 
as  are  similar  domestic  corporations. 

A  dministration. 

The  state's  corporation  tax  laws  are  administered  by  the 
Board  of  State  Assessors,  three  in  number,  chosen  by  the  legis- 
lature for  SIX  years.    L.  1909,  Ch.  220. 
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New  Bampshire. 
Chief  features. 

The  general  application  of  the  property  tax.  This  is  due  to 
constitutional  provision.  State  v.  TJ.  S.  &  C.  Express  Co.,  60 
N.  H.,  219,  245  (1880). 

A  payment  by  all  railroad  companies  to  the  state  of  net  re- 
ceipts when  the  same  for  any  year  exceed  the  average  of  10% 
on  its  expenditures  from  the  beginning  of  its  operations. 

The  general  property  tax. 

The  general  property  tax  is  the  only  one  levied  on  manufac- 
turing, mercantile,  electric  light,  power  and  gas  companies,  the 
property  in  the  state  of  such  corporations,  domestic  and  foreign 
being  taxed  locally  as  are  individuals.  Pub.  Stats.  1901,  C?h, 
56,  sec.  9.  Laws  1905,  Ch.  42,  sec.  1 ;  Id.  42,  sec.  2.  Property 
is  the  basis  of  the  tax  on  steam  and  street  railways,  and  express, 
car,  telegraph  and  telephone  companies.  Id.  Ch.  64,  sees.  1,  3, 
4,  5,  8,  9,  12. 

Shareholders  and  bondholders. 

Shares  of  stock  are  taxed  locally  to  the  holders  except  'where 
the  corporation's  property  is  taxed  directly  or  where,  in  the 
case  of  foreign  companies,  the  stock  or  property  is  taxed  in  the 
state  where  they  are  located.  Id.  Ch.  55,  sec.  7,  diva.  2  and  3. 
The  taxable  value  of  such  shares  is  reduced  in  proportion  as  the 
property  of  the  corporation  is  otherwise  locally  taxed.  Id.  Ch. 
58,  sec.  1.  ' 

Railroads  and  street  railways. 

Railroad  companies,  including  street  railways,  domestic  and 
foreign,  pay  a  tax  to  the  state  for  local  and  state  purposes 
based  upon  the  value  of  their  road,  rolling  stock,  equipments 
and  franchise,  in  the  state,  at  a  rate  as  nearly  equal  as  possible 
to  the  average  rate  upon  other  property  throughout  the  state. 
Id.  Ch.  64,  sec.  1.  These  items  of  property  are  valued  and  as- 
sessed and  the  rate  determined  by  the  state  board  of  equaliza- 
tion.    Id.  Ch.  64,  sec.  4. 

The  real  estate  of  railroads  not  used  in  their  ordinary  busi- 
ness is  taxed  where  situate  by  the  local  assessors.     Id.  Ch.  55 
see.  6,  as  amended  by  Ch.  119,  '07. 
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In  every  year  when  the  net  receipts  of  a  railroad  company 
exceed  the  average  of  10%  on  its  expenditures  from  the  begin- 
ning of  its  operations,  the  excess  shall  be  paid  to  the  state  treas- 
urer.    Id.  Ch.  157,  sec.  9.     (Inoperative.) 

!Exx>enses  connected  with  the  state  board  of  railroad  commis- 
sioners is  borne  by  street  and  steam  railways  in  proportion  to 
gross  receipts. 

Railroad  taxation  is  distributed  as  follows: 

1.  One-fourth  to  the  towns  in  which  railroad  is  located,  to  be 
pro-rated  upon  the  basis  of  the  amount  expended  by  the  com- 
pany in  each  town  for  buildings  and  right  of  way. 

2-  Of  the  remaining  three-fourths  each  town  receives  a  part 
proportioned  to  the  number  of  shares  held  by  its  residents. 

3-  Usually  an  amount  still  remains,  represented  by  the  stock 
held  outside  the  state,  and  this  remainder  is  retained  by  the 
state  for  its  own  use.    Id.  Ch.  64,  sees.  13-17. 

Shares  of  stock  in  these  companies  are  not  taxed  to  the 
holders,  Id.  Ch.  64,  sec.  12,  but  their  bonds  are  taxable  to  the 
holders.     Id.  Ch.  53,  sec.  7. 

Transmission  companies. 

Telegraph  and  telephone  companies,  domestic  and  foreign 
ai*e  taxed  upon  their  lines  in  the  state,  including  poles,  wires, 
instruments,  apparatus,  office  furniture  and  fixtures  of  all  kinds 
at  same  rate  as  railroad  company  property  is  taxed.  Their 
property  is  valued  and  the  rate  fixed  by  the  state  board  of 
equalization.  Such  taxes  are  in  lieu  of  all  taxes  upon  the  stock 
of  such  corporations.     Id.  Ch.  64,  sees.  3,  4,  5,  8,  9,  12. 

Real  estate  not  taxed  by  the  central  body  is  taxed  by  the 
towns  where  located.  Id.  Ch.  55,  sec.  6,  as  amended  by  Ch. 
119,    '07. 

Bonds  in  these  companies  are  taxed  to  holders.  Id.  Ch.  55, 
sec.  7. 

Express  companies. 

Express  companies,  domestic  and  foreign,  are  taxed  upon 
j>roperty  as  are  railroad  and  transmission  companies. 

The  board  in  getting  at  the  value  of  the  property  of  such 
companies  is  guided  by  the  ratio  whicli  the  value  of  the  com- 
I>aiiies  property  in  New  Hampshire  bears  to  the  entire  property 
of  the  company  in  and  out  of  the  state,  determined  by  the  cap- 
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ital  stock  of  the  company^  and  by  such  other  evidence  and  rules 
as  are  necessary  to  a  true  valuation.  Deduction  is  made  for 
real  estate  taxed  in  the  state.  This  tax  in  lieu  of  all  other  ex- 
cept on  real  estate,  and  is  for  state  purposes.  L.  1907,  Ch.  81. 
Shares  of  stock  and  bonds  in  these  companies  are  taxable  to 
the  holder.    Id.  Ch.  55,  sec.  7. 

Car  companies. 

The  owners  or  operators  of  these  cars  are  assessed  by  tire 
state  board  of  equalization  on  the  value  thereof.  Same  rate  as 
in  case  of  transportation  and  transmission  companies.  Li.  1907. 
Ch.  91. 

The  cars  subject  to  taxation  shall  be  the  same  proportion  of 
the  average  number  of  cars  making  trips  within  the  state  as 
the  number  of  miles  of  railroad  track  over  which  the  same  ^were 
used  in  the  state  bears  to  the  number  of  miles  of  track  over 
which  they  were  used  within  and  without  the  state. 

Shares  of  stock  and  bonds  in  these  companies  are  taxable  to 
the  holders.     Id.  Ch.  55,  sec.  7. 

Manufacturing  and  mercantile  companies. 

These  companies  are  assessed  and  taxed  locally  on  their  prop- 
erty.    Id.  Ch.  56,  sec.  9. 

Their  shares  and  bonds  are  taxable  to  the  holders.  Id.  Ch. 
55,  sec.  7. 

Electric  power  and  light  companies. 

'*  Lauds,  dams,  canals,  water  power,  buildings,  structures, 
machinery,  dynamos,  apparatus,  poles,  wires,  fixtures  of  all 
kinds  and  descriptions  owned,  operated,  and  employed  by  any 
private  corporation"  **  (domestic  or  foreign)"  or  person  not  a 
municipal  corporation,  in  generating,  producing,  supplying, 
and  distibuting  electric  power  or  light,  shall  be  taxed  as  real 
estate  in  the  town  or  towns  in  which  said  property  or  any 
part  of  it  is  situated."     L.  1905,  Ch.  42,  sec.  1. 

The  personal  property  of  these  corporations  is  taxed  lo- 
cally like  that  of  manufacturing  and  mercantile  corporations. 
Id.  Ch.  56,  sec.  9. 

Shares  of  stock  and  brnds  in  these  companies  are  taxable  to 
the  holders.     Id.  Ch.  55,  sec.  7. 
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Foreign  corporations. 

The  property  in  the  state  of  foreign  corporations  and  their 
shares  of  stock  and  bonds  are  taxed  like  similar  domestic  cor- 
porations. 

Administration. 

Corporation  tax  laws  are  administered  by  the  state  board 
of  equalization — ^five  members  appointed  by  the  supreme  court 
for  2  years.  The  board  assesses  and  levies  corporate  taxes 
in  the  case  of  railroad^  sleeping,  dining,  parlor  car,  telegraph, 
telephone,  and  express  companies.     Id.  Ch.  63,  sees.  1-9. 

Vermont. 
Chief  features. 

First.  The  ''annual  license  tax''  en  capital  stock  oE  all  cor- 
porations doing  business  in  Vermont.  Unincorporated  asso- 
ciations doing  business  in  Vermont  pay  this  tax  on  their  assets. 

Second.  Transportation  and  transmission  companies  (ex- 
cept express  companies,  which  are  taxed  on  mileage,  and  pal- 
ace car  companies,  which  are  taxed  on  capital  invested  in  the 
state)  have  the  option  of  being  taxed  on  property  or  on  gross 
earnings.     They  also  pay  the  license  tax. 

All  the  above  taxes  are  for  state  purposes. 

General  property  tax. 

In  Veimcnt  corporations  have  teen  for  the  most  part  classi- 
fied and  each  class  subjected  to  a  special  tax. 

The  real  and  personal  estate  used  in  operating  a  railroad, 
steamboat,  car  or  transportation  company  or  used  in  carry- 
ing on  express,  telegraph  and  telephcne  business  in  the  state, 
and  shares  of  stock  in  domestic  telephone,  telegraph,  steam- 
boat, car  and  transportation  companies,  are  exempted  from 
the  general  property  tax.  Pub.  Stats.  1006,  sec.  797,  as 
amended  by  acts  of  1908,  p.  27. 

Real  estate  of  railroads  not  'specifically  used  in  their  busi- 
ness, is  taxed  locally.     Id.  Sec.  527. 

Goods,  wares,  merchandise,  stock  in  trade,  including  stock 
used  in  the  business  of  the  mechanic  arts  and  machinery  used 
in  manufacture,  if  belonging  to  corporations,  are  taxed  as  if 
belonging  to  individuals.     Id.  sec.  510. 
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Stockholders  and  bondholders. 

Shares  of  stock  in  corporations,  domestic  and  foreign,  are 
taxed  locally  to  the  owner  if  he  resides  in  the  state.  Id.  sec. 
515.  If  the  owner  is  a  non-resident  and  holds  stock  in  a  do- 
mestic corporation,  the  tax  is  paid  locally  by  the  corporation 
and  a  lien  on  the  stock  in  favor  of  the  corporation  is  there- 
upon created.    Id.  sec.  516. 

Deduction  is  made  for  all  property  taxed  to  manufacturing, 
mercantile,  and  trading  companies  in  Vermont  or  elsewhere. 
In  taxing  stock  of  other  'corporations  deduction  is  made  for 
real  estate  taxed  in  Vermont  or  elsewhere.    Id.  sec.  520. 

There  are  exempted  from  taxation  the  shares  of  stock  in 
railroad.  Id.  sec.  515,  domestic  **  telephone,  telegraph,  insur- 
ance, surety,  guaranty,  steam-boat,  car  (not  palace  car)  and 
transportation  companies.''  Id.  sec.  797,  as  amended  by  acts 
1908,  p.  27. 

Shares  of  stock  in  foreign  corporations,  when  all  the  stock 
of  such  corporations  is  taxed  in  the  home  state,  are  exempt 
from  taxation  in  the  hands  of  the  holder.    Id.  sec.  476,  111. 

Bonds,  except  those  of  insurance  companies,  are  taxed  to 
the  holders  as  personal  property.    Id.  sec.  494. 

Tax  on  capital  stock  or  ** deposit." 

Domestic  and  foreign  corporations  pay  the  **  annual  license 
tax.-'  For  companies  having  a  capital  stock  this  tax  is  based 
on  the  par  value  thereof,  and  for  those  having  no  capital  stock 
the  tax  is  based  on  assets  (*' deposit").  It  is  collected  by  the 
state  for  state  purposes  and  ranges  in  amount  from  $10  to  $50 
on  capital  stpck  or  deposit  from  $10,000  or  less  up.  Id.  sees. 
752,  753,  754. 

Railroads. 

Corporations  in  the  railroad  business  may  elect  to  pay  either 
a  property  or  an  earning 's  tax.  Either  tax  is  collected  by  the 
state  for  state  purposes. 

The  commissioner  of  state  taxes  biennially  appraises  rail- 
roiid  property  at  its  fjair  and  just  value,  including  the  corpor- 
ate franchise;  and  a  tax  of  1%  per  annum,  payable  semi-an- 
nually is  assessed  upon  such  appraised  value.  Id.  sees.  706— 
720. 
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Instead  of  the  above  the  companies  may  pay  on  gross  earn- 
ings as  follows:  Two  and  one-half  per  cent  on  such  part  of 
the  gross  earnings  derived  from  all  sources  as  does  not  exceed 
$2,000  per  mile  of  the  road  bed  located  wholly  within  the 
state;  2%%  of  such  part  of  such  gross  earnings  as  exceeds 
$2,000  and  does  not  exceed  $2,500  per  mile,  the  rate  increas- 
ing progressively  one  quarter  of  one  per  cent  on  each  addi- 
tional increment  of  $500  per  mile  up  to  $4,500  per  mile;  and 
4%  of  such  part  of  the  gross  earnings  as  exceeds  $4,500  per 
mile.    Id.  sees.  714-717. 

Shares  of  stock  in  such  companies  are  exempt  to  the  holder, 
Id.  sees.  515,  797 ;  bonds  are  taxable.    Id.  sec.  494. 

Transmission  companies. 

Telegraph  companies  pay  to  the  state  a  tax  assessed  at  the 
rate  of  sixty  cents  per  mile  of  poles  and  one  line  of  wire,  and 
forty  cents  for  each  additional  wire.  In  lieu  of  such  mileage 
tax  the  companies  may  elect  to  pay  a  tax  of  3%  on  gross  earn- 
ings from  business  done  within  the  state.    Id.  sees.  734-736. 

Stocks  and  bonds  of  telegraph  companies  are  taxed  to  the 
owners.    Id.  sec.  515. 

Telephone  companies  pay  to  the  state  a  tax  of  forty  cents 
on  the  average  number  of  telephone  transmitters  in  use  within 
the  state,  and  thirty  cents  per  mile  on  the  average  mileage  of 
wires  used  in  the  state,  or  in  lieu  thereof  S%  of  the  entire 
gross  earnings  collected  within  the  state.     Id.  sees.  737-739. 

Shares  of  stock  in  telephone  companies  are  exempt  to  the 
holders.     Id.  sec.  797 ;  their  bonds  are  taxed  to  the  holders. 

Express  companies. 

Express  companies  pay  an  annual  tax  of  $8.00  per  mile  for 
every  mile  of  the  routes  or  lines  within  the  state  over  which 
they  transported  express  matter  for  hire.     Id.  sec.  731. 

Their  shares  of  stock  and  bonds  are  taxed  to  the  holders. 
Id.  sec.  515. 

Car  companies. 

Sleeping,  dining  and  parlor  car  companies  pay  an  annual 
franchise  tax  equal  to  seven-tenths  of  one  per  cent  of  the  capi- 
tal invested  or  used  in  the  state,  which  is  deemed  to  be  that 
portion  of  the  entire  capital  invested  or  used  in  operating  such 
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cars  which  the  Dumber  of  miles  of  all  railroads  within  the 
state  on  which  such  cars  have  been  operated  during  such  years 
bears  to  the  total  number  of  miles  of  railroad  within  and  witli- 
out  the  state  over  which  cars  have  been  operated  during  sucl^ 
year,  and  such  other  facts  as  the  commissioner  of  state  taxes, 
who  values  the  invbstment,  deems  necessary.  Id.  sees.  726- 
730. 

Shares  of  stock  in  the  above  companies  are  taxed  to  the 
holders  like  other  personalty.     Id.  sec.  515. 

Other  car,  steamboat  and  transportation  companies,  do- 
mestic, are  taxed  on  their  rights,  property  and  franchises  at 
fair  cash  value  by  the  commissioner  of  state  taxes.  A  tax  of 
one  per  cent  is  assessed  on  such  appraised  value,  or  in  lien 
thereof  the  company  may  pay  two  and  one-half  per  cent  of  its 
entire'  gross  earnings.     Id.  sees.  721-725. 

Their  shares  of  stock  are  exempt  to  the  holder.  Id.  sec.  787, 
their  bonds  are  taxable  to  the  holders.    Id.  sec.  515. 

Street  railways. 

Electric  railroads  are  subject  to  the  same  laws  of  taxation 
as  are  steam  railroads. 

Manufacturing  and  mercantile  companies. 

These  companies  are  subject  to  the  ** annual  license  tax," 
above  given,  for  state  purposes,  and  their  real  and  personal 
property  is  taxed  in  the  tow^ns  where  situated.  Id.  sees.  503, 
510,  752.  ; 

Shares  of  stock  in  these  companies  less  the  value  of  all 
property  taxed  to  the  corporation  are,  in  theory,  taxed  to  the 
owner.  Id.  sees.  515,  520;  bonds  are  also  taxable.  Id.  sec. 
494. 


-  I 


Foreign  corporations. 

Foreign  corporations  in  Vermont  are  generally  subject    to 
the  same  provisions  of  corporation  taxation  as  are  similar  do- 
mestic corporations. 
Administration. 

The  administration  of  the  law  governing  the  taxation  of  cor- 
porations is  in  the  hands  of  the  commissioner  of  state  taxes 
appointed  biennially  by  the  governor.    Pub.  Acts,  1908,  p.  167, 
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Massachusetts. 

Chief  features. 

Corporations  are  taxed  by  the  state  on  the  margin  of  intan- 
g-ible  value  found  by  deducting  the  assessed  value  of  tangible 
property  taxed  locally  to  the  corporation  from  the  market 
value  of  its  capital  stock.  This  is  called  a  tax  on  "corporate 
excess'*  and  is  known  as  the  ** Massachusetts  plan." 


General  property  tax. 

Domestic  corporations  are  taxed  locally  upon  their  real  es- 
tate and  machinery,  and  foreign  corporations  are  taxed  in  the 
same  manner,  except  that  they  are  taxed  on  their  merchan- 
dise as  well.  This  property  tax  is  for  state  and  local  pur- 
poses. R.  L.,  ch.  12,  sees.  2  and  3,  and  Acts  of  1903,  ch.  437, 
sec.  71. 

Corporations  are  taxed  only  upon  specific  classes  of  per- 
sonal property.  The  theory  is  that  the  personal  property  of 
natural  citizens  alone  is  taxable,  and  that  the  personalty  of 
domestic  corporations  is  reached  in  the  tax  on  corporate  ex- 
cess. Salem  Iron  Co.  v.  Danvers,  10  Mass.  514  (1813).  When 
machinery  of  corporations  was  made  taxable,  its  deduction 
from  the  tax  on  capital  stock  (corporate  excess)  was  required. 

In  order  that  the  local  authorities  taxing  the  property  of  a 
corporation  shall  not  place  a  value  too  high  thereon,  and  thus 
unduly  reduce  the  amount  of  corporate  excess,  it  is  provided 
that  the  tax  commissioner  may  request  a  corporation  to  appeal 
from  such  valuation.    Id.,  ch.  14,  sees.  39,  42. 

Stockholders  and  bondholders. 

Shares  of  stock  on  domestic  corporations,  and  of  those  for- 
eign public-service  companies  doing  business  within  the  state 
and  paying  the  tax  on  corporate  excess,  are  pot  taxed  in  the 
hands  of  the  holders.    Id.,  ch.  14,  sec.  61. 

Shares  of  foreign  corporations  generally,  however,  are 
taxed.  Id.,  ch.  12,  sec.  4,  as  amended  by  acts  1902,  ch.  374, 
sec.  4,  and  no  deduction  from  this  tax  for  property  taxed  within 
the  state  is  permitted.    Dwight  v.  Boston,  12  Allen,  316  (1866). 

Bonds  of  both  foreign  and  domestic  corporations  are  taxed 
to  the  holders.  Id.,  ch.  12,  sec.  4,  par.  2,  as  amended  by  acts 
1902,  ch.  374,  sec.  4 ;  id.,  ch.  12,  sec.  4,  par.  5. 
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General  corporation  tax  ou  ** Corporate  Excess." 

Domestic  corporations  and  fcn'eign  transportation  and  Iraiis- 
mission  corporations  doing  business  in  Massachusetts  are  taxed 
for  state  and  local  purposes  upon  a  basis  of  ''corporate  ex- 
cess." 

The  tax  commissioner  ascertains  the  corporate  excess  from 
returns  made  by  the  different  companies.  He  estimates  the 
entire  value  of  the  capital  stock  of  each  company.  This  esti- 
mate is  called  the  value  of  the  ''corporate  franchise."  Deduc- 
tion is  made  for  the  value  of  real  estate  and  machinery  taxed 
locally,  and  the  remainder  called  the  "corporate  excess,"  is 
taxed  at  the  average  rate  of  taxation  for  the  whole  state  daring 
the  last  three  years.  Id.,  ch.  14,  sees.  37-38,  as  amended  by 
acts  1906,  ch.  271,  sec.  9. 

Such  proportion  of  the  tax  collected  by  the  state  as  corre- 
sponds to  the  amount  of  stock  owned  within  the  state  is  re- 
turned to  the  towns  and  cities  in  which  the  stockholders  re- 
side, in  proportion  to  the  number  of  shares  there  owned.  The 
portion  of  the  tax  which  represents  the  tax  on  shares  of  stock 
held  outside  of  the  state  goes  to  the  state.  Id.,  ch.  14,  sec.  61. 
About  20  per  cent  of  the  entire  tax  under  this  arrangement 
goes  to  the  state.  Kept,  on  the  systems  of  taxing  corporations. 
Dept.  of  Commerce  &  Labor,  Washington,  1909,  part  1,  p.  00. 

Shares  in  domestic  corporations  paying  this  tax  are  not 
taxed  to  the  holders.  Bonds  are  so  taxable.  Id.,  ch.  14,  sec. 
61 ;  id.,  ch.  12,  sec.  4,  par.  2,  as  amended  by  acts,  1902,  ch.  374, 

sec.  4. 

• 

Railroads. 

Domestic  railway  companies  are  taxed  locally  on  real  estate 
and  machinery  and  foreign  companies  of  this  class  pay  taxes 
on  real  estate,  machinery  and  merchandise.  Id.,  ch.  12,  sees. 
2  and  3,  and  acts  of  1903,  ch.  437,  sec.  71. 

In  addition  to  the  above,  foreign  and  domestic  railway  com- 
panies pay  the  "corporate  excess"  tax.  Provision  is  made  for 
a  proportionate  assessment  of  the  tax  where  the  line  extends 
outside  the  state. 

The  tax  commissioner  ascertains  from  returns  or  otherwise 
the  true  market  value  of  all  the  shares  of  everv  railroad  corn- 
pany,  which  shall  be  taken  as  the  true  value  of  its  corporate 
franchise.     From  this  is  deducted,  in  the  ease  of  both  foreign 
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and  domestic  corporations,  so  much  of  the  value  of  its  capital 
stock  as  Is  proportional  to  the  length  of  that  part  of  its  lines, 
if  any,  lying  without  the  state,  and  also  the  value  of  its  real 
estate  and  machinery  subject  to  local  taxation  within  the  state, 
for  which  purpose  the  assessed  value  ma|:A|e  |^l^^%RA]^]tf^^ 
value,  but  is  not  conclusive.  Upon  the  valuation  so  louna  xfce 
railroad  pays  to  the  state  a  tax  at  the  average  rate  throughout 
the  state.    Acts  1906,  ch.  463,  part  II,  sees.  211,  212,  214. 

The  expenses  of  the  railroad  commission  are  assessed  by 
the  tax  commissioner  upon  the  gross  earnings  of  railroad  and 
street  railways.    Id.,  ch.  Ill,  sec.  10. 

Shares  of  stock  in  railroad  companies  which  pay  the  cor- 
porate excess  tax  are  not  taxed.  Bonds  are  taxed  to  tlie  own- 
ers. Id.,  ch.  12,  sec.  4,  par.  2,  as  amended  by  acts  1902,  ch. 
374,  sec.  4. 

Transmission  companies. 

Telegraph  and  telephone  companies  pay  the  corporate  excise 
tax.  Provision  is  made  for  division  of  the  valuation  of  com- 
panies doing  an  interstate  business. 

The  companies  make  a  return  to  the  tax  commissioner  from 
which  he  ascertains  a  fair  cash  value  of  all  their  capital  stock. 
From  this  amount  he  deducts,  in  case  of  a  telegraph  company, 
so  much  of  the  value  as  is  proportional  to  the  length  of  the  line 
outside  of  the  state,  and  all  real  estate  and  machinery  subject 
to  local  taxation  within  the  state.  If  it  is  a  domestic  telephone 
company,  there  is  deducted  the  value  of  stock  in  other  corpora- 
tions held  by  it  upon  which  a  tax  has  been  paid  in  Massachu- 
.'•etts  or  any  other  state  during  the  year.  If  it  is  a  foreign 
telephone  company,  there  is  deducted  so  much  of  the  value  as 
is  proportional  to  the  number  of  telephones  used  or  controlled 
^v  it  outside  the  state.  Upon  the  net  value  so  found,  taxes  are 
assessed  by  the  state  at  the  average  rate  throughout  the  state 
(luring  the  last  three  years.  Tlie  tax  is  apportioned  as  in  the 
case  of  railroad  companies.  Id.  Ch.  14,  sees.  37,  38,  48;  Acts 
of  1906,  Ch.  271,  sec.  9. 

Shares  are  not  taxed  in  the  hands  of  stockholders ;  bonds  are. 
Id.  Ch.  12,  sec.  4,  par.  2,  as  amended  by  acts  1902,  (li.  374, 
sec,  4. 

These  companies  are  assessed  locally  on  real  estate  and  ma- 
chiner}'  if  domestic  and  on  real  estate,  machinery  and  otlier 
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personal  property  if  foreign.    Id.  Ch.  12,  sees.  2  and  3,  and 
Acts  of  1903,  Ch.  437,  sec.  71. 

Express  companies. 

Express  companies  make  returns  to  the  tax  commissioner  of 
the  par  and  market  value  of  their  stock  and  bonds  and  un- 
funded debt,  of  their  real  estate  and  personal  property,  and 
the  amount  of  taxes  paid  on  its  property  locally  in  the  state. 
The  return  also  shows  the  gross  earnings  in  the  state  and  the 
total  gross  earnings,  and  the  securities  not  liable  to  taxation. 
The  tax  commissioner  then  ascertains  the  true  market  value  of 
their  stock,  bonds,  and  such  part  of  the  unfunded  debt  as  was 
incurred  for  the  purpose  of  construction  or  permanent  equip- 
ment or  improvement.  After  deducting  the  value  of  real  and 
personal  property  taxable  within  the  state  and  securities  not 
liable  to  local  taxation,  the  tax  commissioner  lays  a  tax  upon 
such  part  of  the  remainder  as  represents  the  ratio  of  gross 
earnings  of  the  company  within  the  state  to  the  total  gross 
earnings.  The  rate  of  taxation  and  the  distribution  of  the  tax 
is  the  same  as  in  case  of  railroads.  Acts  1907,  Ch.  586,  as 
amended  by  acts  1908,  Chs.  194,  615. 

Shares  and  bonds  of  these  companies  are  taxed  to  the  holders. 

The  property  of  these  companies  is  taxed  locally,  as  is  that 
of  transportation  and  transmission  companies.  Id.  Ch.  12,  sees. 
2  and  3,  and  Act  of  1903,  Ch.  437,  sec.  7. 

Street  railways. 

These  companies  pay  the  corporate  excess  tax  as  do  railroads. 
Acts  1906,  Ch.  463,  Pt.  Ill,  sec*.  125,  126,  128. 

If  an  operating  street  railway  (including  such  as  may  have 
lines  partly  outside  the  state),  domestic  or  foreign,  pays  during 
the  year  dividends  exceeding  8%  on  its  capital  stock,  it  pays 
an  additional  tax  equal  to  the  amount  of  such  excess,  provided 
that  the  tax  is  not  imposed  if  from  the  time  the  railway  com- 
menced business  it  has  not  paid  in  the  aggregate  dividends 
equal  to  at  least  six  per  cent  on  its  capital  stock  from  year  to 
year.  Acts  1906,  Ch.  463,  sec.  130.  This  tax  is  collected  and 
distributed  in  the  same  way  as  the  corporate  excess  tax. 

A  *' commutation  tax''  is  required  locally  of  street  railways, 
whether  domestic  or  foreign  (including  companies  whose  lines 
are  partly  within  and   partly   without   the   state).      The  com- 
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ponies  make  an  annual  return  to  each  city  and  town,  stating  the 
length  of  track  operated  in  public  ways  and  places  therein,  and 
the  total  length  of  track  of  such  company  operated  in  public 
ways  or  places  and  also  the  total  amount  of  gross  receipts  from 
operation  for  the  year,  excluding*  income  derived  from  other 
sources,  such  as  sale  of  power  and  rental  of  tracks.  The  local 
assessors  tax  such  corporations  on  an  assessed  amount  equal  to 
such  proportion  of  the  percentage  of  gross  receipts  named  in 
the  act  as  the  length  of  track  in  the  public  ways  and  places  in 
the  city  or  town  bears  to  the  total  length  of  such  track  oper- 
ated by  the  company  in  public  ways  and  places.  Id.  Acts  1906, 
Ch.  463,  Pt.  Ill,  sees.  133-134.  This  tax  is  for  the  towns  and 
is  levied  as  compensation  for  the  use  of  public  streets. 

These  companies  are  taxed  locally  on  property  as  are  rail- 
road companies. 

No  tax  is  assessed  to  stockholders  in  such  companies.  Acts 
1906,  Ch.  463,  Pt.  Ill,  sec.  131.  Bonds  of  such  companies  are 
taxed  to  the  holders. 

Business  corporations. 

Manufacturing  and  mercantile  corporations  are  assessed  lo- 
cally on  property. 

In  addition  to  the  above  they  pay  the  "corporate  excess''  tax 
in  a  somewhat  modified  form.  Acts  1903,  Ch.  437,  sees.  1,  72, 
74  J  Acts  of  1906,  Ch.  271,  sec.  12. 

Shares  in  /business  corporations  are  not  taxed  to  holders^ 
bonds  are  taxed.  Id.  Ch.  12,  sec.  4,  par.  2,  as  amended  by  Acts 
1902,  Ch.  374,  sec.  4. 

Foreign  corporations. 

In  addition  to  being  taxed,  as  are  similar  domestic  corpora- 
tions, foreign  corporations  in  Massachusetts  having  a  usual 
place  of  business  in  the  state  or  engaged  in  the  construction  of 
a  building,  bridge  or  railway  in  the  state,  pay  an  excise  tax  of 
one-fiftieth  of  1%  of  the  par  value  of  their  capital  stock,  the 
total  tax  not  to  exceed  $2,000.  Acts  1903,  Ch.  437,  sees.  75  and 
76,  as  amended  by  Acts  of  1907,  Ch.  578.  This  tax  is  for  state 
purposes. 

While  domestic  corporations  are  taxed  locally  on  real  estate 
and  machinery,  foreign  companies  are  taxed  on  real  estate  and 
all  personal  property. 
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Shares  of  stock  of  foreign  corporations  (except  those  foreign 
transportation  and  transmission  companies  which  pay  the  cor- 
porate excess  tax)  are  taxed  to  the  holders  as  personalty.  Bonds 
of  such  companies  are  also  taxed. 

Administration. 

The  administration  of  corporation  taxes  is  in  the  hands  of 
the  tax  commissioner  and  conunissioner  of  corporation,  both  of- 
fices being  held  by  the  same  individual.  He  is  appointed  by 
the  governor  for.  a  term  of  three  years.    Acts  1909,  Ch.  490,  Pt. 

m. 

Rhode  Island. 

•        « 

Chief  features. 

■ 

First.  The  wide  application  of  tiie  local  general  property 
tax  to  corporations  including  even  steam  railroads. 

Second.  The  state  taxation  of  street  railways  on  gross  earn- 
ings and  of  express,  telegraph  and  telephone  companies  on  gross 
receipts. 

Third.  The  exemption  of  all  corporations  from  taxation  of 
intangible  personalty. 

Fourth.  The  deduction  of  indebtedness  from  the  intangible 
personalty  of  domestic  corporations  only. 

The  general  property  tax. 

This  is  assessed  locally  on  the  real  and  personal  property  of 
domestic  and  foreign  corporations,  except  (a)  the  intangible 
personalty  of  all  corporations,  (b)  the  entire  personal  property 
of  all  telegraph,  telephone  and  express  companies.  Rev.  Laws 
(General  Laws)  1906,  Ch.  29,  sec.  6,  12,  13;  Laws  Jan.  1905, 
Ch.  1246,  sec.  1,  last  par.  and  sec.  2  and  4,  subdiv.  1st  and  6tli. 

Deductions  for  debts. 

**No     •     •     •    bodies  corporate  resident  of  this  state  shall 
lie  liable  to  taxation  on  personal  property  except  upon  the  sur- 
plus of  the  ratable  personal  estate  owned  by  such    •     •     • 
bodies  corporate   over   and   above    their    actual    indebtedness. 
Laws,  Jan.  1905,  Ch.  1246,  see.  4,  subdiv.  10th. 

Deductions  for  debts  are  allowed  in  each  town  in  the  pro- 
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portion  that  the  personal  property  in  such  town  bears  to  the 
total  personal  property  in  all  towns.     Id.  subdiv,  11th. 

Stockholders  and  bondholders. 

The  shares  of  corporation,  domestic  and  foreign,  which  are 
taxed  on  the  value  of  their  real  and  tangible  personalty  to  an 
amount  equal  to  the  market  value  of  the  shares,  are  not  taxed; 
but  if  the  corporation  is  taxed  for  less  than  this  amount  the 
stockholder  is  taxal)le  for  the  difference  between  the  market 
value  of  each  share  and  the  i)roportionate  amount  per  share 
at  which  the  corporation  was  last  assessed.  Laws,  Jan.  1905, 
Ch.  1246,  sec.  4,  subdiv.  8th. 

Resident  holders  of  bonds  of  all ,  corporations,  foreign  and 
domestic,  resident  and  non-resident,  are  taxable  locally. 

Railroads. 

Steam  railroads  are  taxed  locally  under  the  general  prop- 
erty tax — on  their  real  estate  and  personal  property. 

■ 

Transmission  and  express  companies. 

Telegraph,  telephone  and  express  companies,  domestic  and 
foreign,  pay  annually  to  the  state  for  state  purposes  one  per 
cent  of  their  gross  receipts  from  business  done  within  the 
state.  This  takes  the  place  of  all  other  taxes  upon  the  lines 
and  personal  property  used  exclusively  in  the  telegraph  and 
telephone  business,  and  upon  the  personal  property  used  ex- 
clusively in  the  express  business.  Eev.  1896,  Ch.  29,  sees.  12 
and  13. 

The  Providence  Telephone  Company  also  pays  to  that  citj' 
three  per  cent  of  its  gross  earnings  therein.  Charter  and 
Special  Laws,  City  of  Providence,  1901. 

Street  railways. 

Street  railways  aeceptinj^j  the  provisions  of  Chap.  580,  Laws 
1898-99,  pay  a  minimum  tax  to  the  state,  for  state  purposes, 
of  1%  on  their  gross  earnings,  proportioned  to  trackage  in  the 
state;  and  whenever  the  annual  dividends  is  over  eight  per 
cent  an  additional  tax  rate  e(iual  to  such  a  fraction  of  the  ex- 
cess dividends  a»  the  gross  earnings  in  the  state  are  a  fraction 
of  the  whole  yearly  gross  earnings.  This  is  in  addition  to  all 
38 
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special  municipal  taxes  and  local  taxes  on  real  estate  and  per- 
sonal property.    Laws,  1898-99,  Ch,  710. 

Street  and  steam  railways  pay  the  expenses  of  the  railroad 
commissioner,  including  salary.  Such  expenses  are  assessed  on 
each  of  such  corporations,  one-half  in  proportion  to  its  gross 
receipts  in  the  state  and  one-half  in  proportion  to  the  length 
of  its  main  road  and  branches  in  the  state.  The  expenses  and 
salary  is  limited  to  $4,000  annually.    Laws  1900-01,  Ch.  754. 

The  Providence  Street  Railway  Company  pays  to  that  city 
for  the  use  of  the  public  street,  etc.,  five  per  cent  of  its  gross 
earnings  in  that  city.  Charter  and  Special  Laws,  City  of 
Providence,  1901. 

These  companies  pay  also  the  local  general  property  tax  on 
their  real  and  tangible  personal  property. 

Manufacturing  and  mercantile  companies.  ' 

These  companies  pay  the  local  property    tax    on    real    and 

tangible  personal  property.     Laws,  Jan.  1905,  Ch.  1246,  sec  2 

and  4,  subdiv.  5th  and  6th  of  sec.  4. 

See  stockholders  and  bond  holders  above  foir  tax  on  shares 

and  bonds  of  these  companies. 

Foreign  corporations. 

The  property  of  domestic  and  foreign  corporations  is  taxed 
alike  except  that  deductions  for  debts  is  not  allowed  foreign 
corporations. 

Administration. 

The  General  Treasurer  of  the  state  is  the  principal  state  tax 
officer.  *  ,    ;.  5.     ; '; 

<  .   »-  t     « ■     - 

Connecticut. 

Chief  features. 

First.  The  collection  of  the  state  taxes  independent  of  the 
towns,  there  beinf<  no  state  general  property  t^x. 

Second.  The  privilege  to  holders  of  tangible  property  of 
paying  to  the  state  a  low  uniform  tax  thereon  instead  of  the 
local  property  tax. 

Third.     The  unique  method  of  estimating  the  value  of  steam 
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and  street  railway  property,  on  a  basis  of  funded  and  floating 
indebtedness  and  market  value  of  capital  stock. 

Separation  of  sources  of  state  and  local  taxes. 

No  part  of  the  tax  collected  locally  on  real  and  personal  prop- 
erty is  paid  into  the  state  treasury.  State  revenue  is  obtained 
principally  from  the  special  taxation  of  transportation,  trans- 
mission, and  financial  corporations,  from  the  taxation  of  in- 
heritances, and  from  the  *'chose-in-action"  tax — a  special  tax 
at  a  low  uniform  rate  on  any  *'bond,  note,  or  other  chose  in 
action,'*  a  tax  optional  en  the  holders  thereof,  but  nevertheless 
usually  paid,  being  an  alternative  to  paying  the  much  higher 
local  rates.  Rev.  Stats.  1902,  sec.  2325,  as  amended  by  acts 
1907,  Chs.  160,  253. 

General  property  tax. 

All  corporations  doing  business  in  the  state,  domestic  and 
foreign,  except  steam  and  street  railways  and  express  com- 
panies, are  taxed  on  real  estate  by  the  towns.  The  towns  also 
collect  this  tax  on  personal  property  in  the  state  of  all  corpora- 
tions, domestic  and  foreign,  except  the  entire  personal  prop- 
erty of  steam  and  street  railways,  express  telegraph,  telephone 
and  financial  companies,  and  except  that  intangible  personal 
property  on  which  the  chose  in  action  tax  is  paid.  Id.  sec. 
2322;  Id.  sec.  2329,  as  amended  by  Ch.  184,  '07;  Rev.  Stats. 
1902,  sec.  2342;  Id.  sec.  2415. 

Stockholders  and  bondholders. 

No  stock  is  taxed  to  the  stockholder  in  Connecticut,  the  as- 
sumption  being  that  the  stock  of  foreign  corporations  is  taxed 
in  the  home  state,  and  that  the  property  of  domestic  corpora- 
tions is  taxed  to  the  corporations  itself.  Id.  sec.  2329,  amended 
by  Ch.  184,  '07. 

Bonds  of  railroads  and  street  railways  operating  in  the  state 
are  not  taxed  to  the  holders,  «nnd  the  holders  of  other  bonds 
may  pay  thereon  either  the  chose  in  action  tax  or  the  much 
higher  general  property  tax.  Osbom  v.  N.  Y.  N.  H.  &  H.  R. 
R,  Co.,  40  Conn.  496  (1873). 
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Railroads. 

Steam  railroads,  domestic  and  foreign,  pay  to  the  state  for 
state  purposes,  one  per  cent  of  the  market  value,  on  a  given 
date,  at  the  capital  stock  and  one  i)er  cent  of  the  par  value  of 
the  railroads  funded  and  floating  indebtedness,  or  if  the  in- 
del)te(lness  is  loss  than  par,  then  one  per  cent  of  the  deter- 
mined value  of  said  indebtedness.  Id.  sec.  2424.  Taxes  lo- 
cally paid  upon  real  estate  not  used  for  railroad  purposes  are 
dodueted.  Id.  sec.  2424.  This  tax  is  in  lieu  of  all  other  taxes 
on  the  franchises,  funded  and  floating  debt,  and  property  of 
raih'oads  in  the  state.  Id.  sec.  2424  and  see,  Osbom  v.  R.  R. 
Co.,  supra. 

When  only  part  of  a  railroad  lies  in  the  state,  the  company 
pays  on  a  fraction  of  the  valuation  determined  by  the  ratio  ot 
the  length  of  the  road  in  the  state  to  the  entire  length.  Id. 
sec.  2425.  Not  unconstitutional,  see  State  v.  R.  R.  Co.,  6(J 
Conn.  326  (1891). 

The  valuation  of  stock  and  indebtedness  is  determined  by  the 
state  board  of  equalization. 

Transmission  companies. 

Domestic  and  foreign  telegraph  companies  pay,  for  state 
purposes,  an  annual  tax  of  twenty-five  cents  on  each  mile  of 
wire.  This  is  in  lieu  of  all  other  taxes  on  property  used  ex- 
clusively in  the  telegiaph  business,  except  a  local  tax  on  real 
estate.     Id.  sees.  2437,  2438. 

Shares  of  stock  not  taxed.  Bonds  are  taxable.  Id.  sec. 
2323. 

Teleplione  companies,  domestic  and  foreign  pay,  for  state 
purposes,  one  dollar  for  each  transraittter  furnished  or  rented 
in  the  state  for  telephone  purposes,  and  also  twenty-five  cents 
on  each  mile  of  wire  used  in  the  state.  These  taxes  are  in  lieu 
of  all  other,  except  the  local  tax  on  real  estate.  Id.  sec.  2438, 
2439,  as  amended  by  Chs.  158,  204  (sec.  1),  Laws  1907. 

Shares  of  stock  in  telephone  companies  are  not  taxed;  bonds 
are.     Id.  sec.  2323. 

Exi)rcss  companies. 

Domestic  and  foreiirn  express  companies  operating  on  steam 
railroads  pay  to  the  state,  for  state  purposes  a  tax  of  five  per 
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cent  of  the  gross  charges  received  from  business  done  wholly 
within  tlie  state.  Id.  sec.  2433,  as  amended  by  Acts  1907,  Ch. 
204,  sec.  1.  This  is  in  lieu  of  all  other  taxes.  The  companies 
may  pay  $10,000  in  lieu  of  the  above.     Id.  sec.  2424. 

Such  companies  operating  on  electric  railways  pay  a  tax  ot 
two  per  cent  on  gross  receipts  from  business  done  wholly  within 
the  state.    Acts  1905,  Ch.  264;  1907,  Ch.  268. 

Shares  of  stock  in  express  companies  are  exempt;  bonds  are 
taxed  to  resident  owners,  R.  L.  1902,  sec.  2323. 
Street  railways. 

"The  existing  statutes  with  regard  to  the  taxation  of  steam 
railways  shall  apply,  extend  to,  and  include  all  street  rail- 
ways of  every  description."    Id.,  sec.  2432. 

Foreign  corporations. 

The  property  of  foreign  corporations  of  the  classes  herein 
treated  is  taxed  in  the  same  manner  as  domestic  corporations. 

* 

Administration. 

The  principal  tax  oflScer  is  the  state  tax  commissioner,  and 
there  is  the  state  board  of  equalization,  composed  of  the  treas- 
urer, comptroller,  and  tax  commissioner.  The  tax  commis- 
sioner is  appointed  by  the  governor  for  four  years.  Id  ,  sees. 
2413-2414. 


MIDDLE  ATLANTIC. 

New  York, 
Chief  features. 

First.  A  sharp  separation  between  sources  of  state  and 
local  taxes. 

Second.  Capital  stock  tax  at  a  var^dng  rate  governed  by  rate 
of  dividends  paid,  market  value  of  the  stock,  and  financial  con- 
dition. 

Third.  Corporations  are  taxed  locally  upon  property,  in- 
cluding * 'special  franchises"  (i.  e.,  right  to  use  public  streets). 

General  property  tax. 

Domestic  and  foreign  corporations  are  taxed  locally  on  their 
property  like  individuals,  but  for  local  purposes  only.     Tax 
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LaAv  (eh.  60,  Consolidated  Laws  1909),  sees.  2,  3,  11,  12,  32. 
The  assessment  of  personal  property  is  based  upon  the  total 
assets  of  the  corporation  after  deducting  property  exemx^t  b^' 
law  (including  shares  of  other  corporations),  assessed  value 
of  th  corporation's  real  estate,  debts  of  the  corporation,  and 
surplus  if  any,  up  to  ten  per  cent  of  the  capital.  Id.,  sec.  12. 
As  a  part  of  the  general  property  tax,  public  service  corpora- 
tions, domestic  and  foreign,  pay  a  ''special  franchise  tax"  for 
the  right  to  use  the  public  streets.  This  is  a  property  tax, 
assessed  on  incorporated  rights  and  tangible  property.  Id., 
sees.  2  and  3  for  definitions.  The  valuation  of  these  ''special 
franchises"  is  determined  by  the  state  Board  of  Tax  Commis- 
sioners, but  the  tax  is  collected  locally,  and  used  for  local 
purposes.    Id.,  sees.  43^5. 

Stockholders  and  bondholders. 

Shares  of  stock  in  domestic  and  foreign  corporations  are 
exempt  from  taxation  in  the  hands  of  holders.  Id.,  sec.  4, 
subd.  16. 

Bonds  of  corporations,  domestic  and  foreign,  except  those 
exempted  by  payment  of  recording  tax,  id.,  sec.  251,  are  tax- 
able to  the  owner  as  personal  property,  but  for  local  purposes 
only. 

Capital-stock  tax. 

"For  the  privilege  of  doing  business  or  exercising  their  cor- 
porate franchises''  in  New  York,  the  general  rule  is  that  do- 
mestic and  foreign  corporations  pay  to  the  state  a  tax  com- 
puted upon  the  basis  of  the  amount  of  capital  stock  employed 
therein.  The  measure  is  such  a  portion  of  the  issued  capital 
stock  as  the  gross  assets  employed  in  business  within  the  state 
bear  to  the  gross  assets  wherever  employed  in  business.  The 
rate  varies  according  to  dividends  paid,  market  price  of  the 
stock,  and  net  assets.  For  example,  1.  Corporations  paying: 
dividends  of  six  per  cent  or  more  are  subject  to  a  state  tax  of 
one-fourth  of  a  mill  for  each  one  per  cent  of  dividends.  This 
tax  is  computed  on  the  par  value  of  the  capital  stock  employed 
within  the  stkte,  regardless  of  the  assets  or  the  market  price 
of  the  stock.  2.  Solvent  corporations  paying  dividends  of  less 
than  six  per  cent  are  subject  to  a  tax  of  one  and  one-half  mills 
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on  each  dollar  of  the  valuation  of  the  capital  stock  employed 
within  the  state.  This  same  rate  applies  when  the  average 
market  price  of  the  corporate  stock  equals  or  exceeds  par. 
The  taxable  value  shal  not  1  e  lets  than  either  tlie  net  assets 

of  the  company  or  the  average  price  at  which  such  stock  sold 
during  the  year,  the  higher  valuation  of  the  two  being  used. 
There  are  three  other  classes.  Banks,  trust  companies,  insur- 
ance, manufacturing,  mining,  laundering  companies  under  cer- 
tain conditions,  elevated  railways,  surface  railways  not  oper- 
ated by  steam ;  water,  gas,  electric  or  steam  heating,  lighting 
and  power  companies  are  exempt  from  this  tax.  Id.,  sees.  182, 
183. 

Stock  transfer  tax. 

There  is  imposed  on  all  sales  or  transfers  of  shares  of  stock, 
domestic  or  foreign,  in  the  state,  a  tax  payable  by  the  vendor, 
of  two  cents  on  share  of  face  value  of  $100  or  less.  Id.,  sec. 
270. 

Transportation  and  transmission  companies. 

In  addition  to  the  capital-stock  tax,  transportation  and 
transmission  companies,  except  elevated  railways,  and  except 
surface  railways  not  operated  by  steam,  pay  to  the  state  five- 
tenths  of  one  per  cent  on  gross  earnings,  from  business  begin- 
ning and  terminating  in  the  state.     Id.,  sec.  184. 

These  companies  pay  the  local  ad  valorem  tax.  Id.,  sees. 
2,  3,  11,  12,  32. 

Elevated  railways;  surface  railways  not  operated  by  steam. 

These  companies  pay  to  the  state  for  state  purposes  one  per 
cent  upon  gross  earnings  within  the  state,  and  three  per  cent 
upon  dividends  declared  in  excess  of  four  per  cent  upon  the 
actual  amount  of  paid-up  capital  employed.    Id.,  sec.  185. 

'fhese  companies  pay  the  local  ad  valorem  and  the  special 
franchise  tax. 

Water,  light,  heat  and  power  companies. 

These  public  utility  companies  pay  to  the  state  for  state 
purposes,  five-tenths  of  one  per  cent  on  gross  earnings  within 
the  state,  and  three  per  cent  on  all  dividends  declared  or  paid 
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iu  excess  of  four  per  cent  on  the  actual  amount  of  paid-up 
capital  employed.  Id.,  sec.  186.  These  companies  pay  the 
local  ad  valorem  tax  and  the  special  franchise  tax. 

Manufacturing  and  mercantile  companies. 

Business  corporations  pay  the  local  and  ad  valorem  tax. 
Shares  of  stock  in  such  companies  are  exempt.    Id.,  see.  12. 

Foreign  corporations. 

Foreign  corporations  are,  for  both  state  and  local  purposes, 
taxed  practically  like  domestic  corporations. 

Administration. 

State  taxes  on  corporations  are  levied  and  assessed  by  the 
comptroller  and  paid  into  the  state  treasury.  The  state  board 
of  tax  commissioners  value  and  assess  ** special  franchises.'* 
They  are  also  clothed  with  advisory  powers  over  local  assess- 
ors.    Com.  Laws,  1909,  v.  5,  p.  5939-40. 

New  Jersey. 

Chief  features. 

First.  The  ^'franchise  tax,*'  based  on  the  par  value  of  the 
capital  stock  of  '* miscellaneous'*  corporations,  which  is  paid 
to  the  state  for  the  use  of  the  state. 

Second.  The  property  tax  on  railroads  and  canals,  includ- 
ing **  privileges.'* 

Third.  The  property  tax  on  public-service  corporations,  and 
their  "privileges,"  using  or  occupying  the  streets,  highways, 
or  other  public  places — such  as  street  railways,  water,  lighting, 
telegraph,  telephone,-  sewer,  and  pipe-line  companies. 

These  public-service  corporations  are  t^xed  also  upon  the 
basis  of  their  gross  receipts,  and  this  ''franchise  tax"  is  dis- 
tributed among  the  local  taxing  districts. 


<  i 


Miscellaneous''  corporations.     Franchise  tax. 

Miscellaneous"  corporations,  being  domestic  corporations 
in  the  main  not  doing  business  in  New  Jersey  (though  many 
corporations  engaged  in  manufacturing  within  the  state  are 
included),  pay  for  state  purposes  what  is  termed  an  annual 
license  fee  or  franchise  tax,  based  on  the  par  value  of  the  cap- 
ital stock  issued.     The  tax  or  fee  is  one-tenth  of  one  per  cent 
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on  all  amounte  of  capital  stock  issued  and  outstanding  up 
to  $3,000,000;  in  excess  thereof  one-twentieth  of  one  per  cent 
up  to  $5,000,000  and  $50  per  million  in  excess  of  $5,000,000. 
If  at  least  fifty  per  cent  of  the  outstanding  stock  be  invested 
in  manufacturing  or  mining  in  New  Jersey,  the  corporation  is 
exempted  from  this  tax.  Railroad,  canal,  and  banking  cor- 
porations and  corporations  not  conducted  for  profit  are  also 
exempted  therefrom.    Laws  196,  ch,  19. 

General  property  tax. 

Under  the  general  tax  law,  codified  in  1903,  the  real  and  per- 
sonal property  of  foreign  and  domestic  corporations  is  taxed 
locally  for  local  purposes,  like  that  of  individuals ;  and  corpora- 
tions are  regarded  as  residents  and  inhabitants  of  the  taxing 
district  where  their  chief  oflBce  is  situated.  Laws  1903,  Ch. 
208,  Art.  Ill,  par.  16. 

Certain  property  is  exempt  from  taxation  under  this  act,  in- 
eluding  the  personal  property  of  domestic  corporations  situated 
out  of  the  state  upon  which  taxes  have  been  assessed  and  paid 
an\^here  within  twelve  months ;  the  shares  of  stock  of  any  cor- 
poration of  this  state,  the  capital  or  property  of  which  is  made 
taxable  to  and  against  the  corporation,  and  all  offices  and 
"franchises,"  and  all  property  used  for  railroad  and  canal 
purposes,  the  taxation  of  which  is  provided  for  by  any  other 
law  of  the  state.  Laws  1903,  Ch.  208,  Art.  I,  sec.  3,  parts  1. 
5,8. 

Prom  the  valuation  of  personal  property  all  debts  due  to 
creditors  residing  in  the  state  may  be  deducted.  Id.  Art.  Ill, 
part  13. 

Taxes  collected  under  the  general  property  tax  are  used  eii- 
tirely  for  county  and  municipal  purposes. 

Shares  of  stock  in  corporations  paying  this  tax  are  not  taxed 
to  the  holder.  Laws  1903,  Ch.  208,  Art.  I,  see.  3,  part  5,  their 
^x)nds  are  taxable. 

Stockholders  and  bondholders. 

Shares  of  stock  of  any  New  Jersey  corporation,  the  capital  or 
I)roperty  of  which  is  taxed  by  the  state,  are  exempt  from  taxa- 
tion. All  other  stocks  and  bonds  are  by  law  taxable  to  the 
holder  as  personal  property. 
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Railroads  and  canals. 

Railroad  and  canal  companies  are  assessed  by  the  state  board 
of  assessors  on  their  property,  real  and  personal,  and  franchisee 
Gen.  statutes  (1709-1895),  Vol.  Ill,  p.  3325,  amended  March 
27,  1888.  They  are  assessed  locally  on  property  not  specifically 
used  in  their  business.    Id.  p.  3324,  same  amendment. 

The  tax  on  real  estate  of  railroad  and  canal  companies  is  col- 
lected by  the  state,  but  the  entire  amount  is  paid  over  to  the 
local  taxing  district,  giving  each  the  tax  derived  from  such 
property  situated  therein.  Laws  1905,  Ch.  91.  The  state  re- 
tains the  tax  on  the  main  line,  the  tangible  property,  and  the 
franchise.     Gen.  stats.  Ill,  p.  3325,  amended  March  27,  1888. 

Other  public  service  corporations. 

In  1900  public  utility  companies  were  segregated  from  **  mis- 
cellaneous corporations''  which  pay  the  franchise  tax  on  capital 
stock,  and  a  tax  upon  gross  receipts  was  imposed  by  the  **  muni- 
cipal franchise  act,''  Laws  1900,  Ch.  195,  sec.  4,  for  the  taxa- 
tion of  all  the  property  and  franchises  of  all  persons  or  corpor- 
ations (other  than  municipal  or  those  taxed  as  railroads  and 
canals)  which  have  the  right  to  use  or  occupy  the  streets,  high- 
ways, etc.,  in  the  state,  in  lieu  of  all  other  taxes.  This  tax, 
collected  by  and  for  the  use  of  the  local  taxing  districts,  is  in 
addition  to  the  taxation  of  real  and  personal  property  under 
the  general  property  tax  law. 

The  companies  make  returns  to  the  state  board  of  assessors 
and  from  these  reports  gross  receipts  are  determined  and  the 
tax  assessed  thereon.  The  rate  for  all  companies,  except  street 
railways,  is  two  per  cent  on  annual  gross  receipts;  for  street 
railways  the  rate  increases  by  the  year  as  follows:  for  19^6 
21/2%;  for  1907,  3%;  for  1908,  V^//o\  for  1909,  4%;  for  1910, 
414%;  for  1911  and  annually  thereafter,  5%  on  annual  gross 
receipts.     Laws  1906,  Ch.  290. 

The  state  board  of  assessors  annually  ai)portions  this  tax  to 
the  various  taxing  districts  in  proportion  to  the  value  located 
in  or  under  the  streets  of  the  district  and  the  tax  is  collected 
locally.     Laws  1906,  Ch.  290. 

Shares  of  stock  in  corporations  paying  this  tax  are  not  tiaod 
to  the  holder.  Laws  1903,  Ch.  208,  Art.  2,  sec.  3.  part  5,  but 
bonds  are. 
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Express,  parlor  car,  gas,  etc.,  companies. 

A  few  corporations,  though  included  under  the  heading 
"miscellaneous  corporations''  are  not  taxed  on  capital  stock. 
They  are  not  taxed  like  public-utility  corporations,  but  are 
reached  under  a  supplement  of  1892  to  the  act  of  1884. 

These  included  five  express  companies  not  owned  by  railroads 
(2%  on  gross  receipts  from  business  done  in  the  state) ;  one  par- 
lor-car, etc.,  company  (same  tax  as  on  express  companies) ;  one 
gas  and  electric  light  company  (i/^  of  one  per  cent  upon  gross 
receipts)  and  five  per  cent  on  dividends  in  excess  of  four  per 
cent. 

The  shares  of  stock  of  these  corporations  are  not  taxable — 
their  bonds  are. 

Foreign  corporations. 

Foreign  corporations  generally  are  taxed,  in  and  for  the  bene- 
fit of  the  local  taxing  districts,  upon  the  amount  of  capital  usu- 
ally employed  in  the  state  and  not  otherwise  taxed  on  real  and 
personal  property.    Laws  1903,  Ch.  209,  Art.  Ill,  sec.  16. 

Administration. 

The  state  board  of  assessors  created  in  1884  has  control  of  the 
state  taxation  of  corporations. 

Pennsylvania. 

Chief  features. 

First.  State  taxes  on  '* capital  stock"  (practically  net  as- 
sets), on  corporate  bonds,  loans,  etc.,  and  on  gross  receipts,  for 
state  purposes. 

Second-  An  almost  complete  separation  of  local  and  state 
taxation. 

Third.  A  tax  on  real  estate  and  certain  personal  property 
of  corporations,  both  domestic  and  foreign,  collected  locally,  for 
local  purposes. 

Local  taxation;  general  property  tax. 

Corporations,  other  than  public-service,  are  taxed  locally  for 
local  purposes  upon  their  real  estate  and  certain  personal  prop- 
erty, in  the  same  manner  as  individuals ;  public  service  corpora- 
tions are  taxable  on  so  much  of  their  property  as  is  not  essential 
to  the  exercise  of  their  corporate  franchise. 


604  Water  Powers,  Forestry,  and  Drainage. 

Stockholders  and  bondholders. 
Stocks  and  bonds  are  not  taxed  under  the  local  property  tax. 

Licenses. 

Special  taxes  and  licenses  are  imposed  by  certain  localities 
on  public  service  corporations  and  on  some  mercantile  pursuits. 
Corporations  following  such  pursuits  are  liable  in  the  same 
manner  as  individual^. 

Public  service  companies. 

These  corporations,  domestic  and  foreign,  are  exempt  from 
local  taxation  en  so  much  of  their  property,  real  and  personal, 
as  is  essential  to  the  exercise  of  their  corporate  franchise,  except 
in  Philadelphia  and  Pittsburg.  Act  April  21,  1858,  P.  L.  385 ; 
Act  Jan.  4,  1859,  P.  L.  828,  sec.  3. 

Foreign  corporations. 

Foreign  corportions  are  taxable  locally  on  property  situate  in 
this  state  like  domestic  corporations. 

State  taxation. 

State  revenue  from  corporations  is  obtained  through  three 
special  classes  of  t^xes,  namely,  the  ** capital  stock  tax,*'  the 
''tax  on  corporate  loans, '^  and  the  ''gross  receipts  tax  on  trans- 
portation, transmission  and  electric  light  companies." 


i  i  (^. 


Capital  stock  tax.'* 

The  meaning  of  the  term  *' capital  stock  *'  as  used  herein  may 
be  stated  to  be  in  general  the  assets  of  the  company  less  indebt- 
edness. A  tax  at  the  rate  of  five  mills  upon  each  dollar  of  the 
actual  value  of  the  *' capital  stock"  employed  within  the  states 
is  imposed  for  state  purposes  upon  all  domestic  and  foreign 
corporations.  Act  of  March  26,  1846,  P.  L.  179.  The  follow- 
ing companies  are  exempted  or  conditionally  included  within 
the  taxing  act: 

(1)  Banks,  saving  institutions,  and  foreign  insurance  com- 
panies. 

(2)  ^Manufacturing  companies  (except  companies  engaged  in 
brewing  or  (.listillint^^  spirits  or  malt  liquors,  and  such  as  enjoy 
and  oxcicisc  the  right  of  eminent  domain)  are  exempt  in  so  far 
as  thoir  capital  stock  is  employed  in  manufacturing  within  the 
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state.  Act  of  June  8,  1893,  P.  L.  353,  act  of  June  7,  1907, 
P.  L.  430. 

^3)  Bourse  or  exchange  halls,  except  when  dividends  are  de- 
clared.    Act  of  June  10,  1893,  P.  L.  430. 

Railroad  companies  whose  lines  are  partly  within  and  partly 
without  the  state  are  taxed  on  their  capital  stock  (assets)  in 
the  proportion  which  the  miles  of  their  main  track  in  Pennsyl- 
vania bears  to  their  total  mileage.  Palace  car  companies,  do- 
mestic and  foreign,  are  taxable  on  their  "capital  stock*'  in  the 
proportion  which  the  number  of  miles  traveled  by  their  cars 
in  Pennsylvania  bears  to  the  total  number  of  miles  traveled  by 
all  their  cars.     Pullman  Car  Co.  v.  Pa.,  141  U.  S.  18  (1891). 

Telegraph  companies,  domestic,  and  foreign,  are  taxed  on 
their  ''capital  stock''  (assets)  in  the  proportion  which  the 
length  of  tlieir  lines  within  the  state  bears  to  the  total  length 
of  all  their  lines.  Com.  v.  W.  IT.  Tel.  Co.,  15  W.  N.  C.  331 
(1884).  Companies  owning  bridges  connecting  Pennsylvania 
with  another  state  are  taxable  in  Pennsvlvania  on  one-half  ot 
their  ''capital  stock"  only.  Com.  v.  Bridge  Co.,  9  Am.  L.  Reg. 
(0.  S.)  298  (1860).  Capital  stock  of  manufacturing  companies 
invested  in  bonds,  mortgages,  and  other  securities,  the  same  not 
heing  essential  to  manufacture,  is  subject  to  the  capital  stock 
tax;  and,  like  other  corporations  paying  a  capital  stock  tax, 
manufacturing  corporations  are  not  required  to  return  such  se- 
f unties  to  local'  assessors  for  taxation. 

The  amount  of  the  tax  is  fixed  by  the  auditor-general  and 
state  treasurer,  upon  annual  reports  made  by  all  companies, 
and  upon  other  information.     Act  June  8th,  1891,  P.  L.  229. 

Brewing  and  distilling  companies. 

These  companies  arc  not  exempted  from  the  capital  stock 
as  are  some  manufacturing  companies.  Act  June  7,  1907, 
amending  Act  June  3,  1803  P.  L.  353. 

Distilling  companies  are  taxed,  as  a  separate  class,  ten  mills 
per  dollars  of  actual  value  of  their  whole  capital  stock.  This 
provision  applies  also  to  companies  wholesaling  spirituous 
liquors;  and  does  not  differ  from  the  general  '* capital-stock 
tax''  except  in  the  rate.     Act  July  15,  18f)7,  P.  L.  294. 

Breweries  pay  the  regular  capital  stock  tax  of  five  mills. 


606  Water  Powers,  Forestry,  and  Drainage. 

Tax  on  corporate  loans. 

The  law  provides  that  a  treasurer  of  a  corporation,  domestic 
or  foreign,  when  paying  the  interest  on  any  "scrip,  bond,  or 
certificate  of  indebtedness'^  of  the  corporation,  shall  dednct 
from  such  pajonents  four  mills  on  every  dollar  of  the  full 
value  of  the  debt  and  pay  the  same  into  the  state  treasury. 
This  tax  is  for  state  purposes  only.  The  holders  of  the  obliga- 
tions are  then  exempt  from  further  taxation  thereon.  Act 
June  30,  1885,  P.  L.  194 ;  Act  June  8,  1891,  P.  L.  229. 

The  tax  is  not  imposed  on  obligations  owned  by  corpora- 
tions paying  the  capital  stock  tax,  upon  those  held  by  banks 
or  charitable  institutions,  or  upon  certain  other  obligations. 
Act  June  7,  1907,  P.  L.  430 ;  Act  June  8,  1891,  P.  L.  229 ;  Act 
May  22,  1883,  P.  L.  39 ;  State  Tax  on  Foreign  Held  Bonds,  15 
Wall.  300  (1872) ;  Mattem  v.  Calvin,  213  Pa.  588  (1906) ; 
Com  V.  Traction  Co.,  1  Daup.  C.  R.  117  (1889). 

Tax  on  gross  receipts  of  transportation,  transmission,  and  elec- 
tric light  Cos.  . 

In  addition  to  the  ''capital  stock*'  and  ''corporate  loan" 
taxes,  every  transportation,  oil  pipe  line,  telegraph,  telephone, 
and  electric  light  company  doing  business  within  the  state  pays 
a  tax  of  eight-tenths  of  one  per  cent  on  gross  receipts  from 
business  done  wholly  within  the  state.  Act  June  1,  1889,  P. 
L.  420,  sec.  23.  This  tax  is  payable  to  the  state  for  state  pur- 
poses only.  i  ^  I 

Corporations  are  not  taxable,  however,  on  receipts  derived 
from  interstate  transportation  and  transmission.  Express 
companies  employing  railroads  and  other  companies  to  do  their 
transportation  are  not  entitled  to  exemption  on  the  amount 
of  receipts  paid  for  such  service,  even  though  the  payments  en- 
ter into  the  amounts  upon  which  the  other  companies  have 
paid.     Com.  v.  U.  S.  Ex.  Co.,  157  Pa.  579  (1893). 

Electric  light,  heat  and  power  companies  are  taxable  upon 
receipts  from  all  sources,  except  such  as  may  not  result  from 
the  sales  of  the  product  of  such  companies.  Com.  v.  Elec.  Co., 
5  Daup.  C.  R.  89  (1902). 

Licenses. 

Ill  addition  to  the  foregoing  state  taxes,  to  which  corpora- 
tions are  liable,  business  taxes  and  licenjses   are   imposed    for 
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state  purposes  upon  the  manufacture  and  sale  of  liquors,  and 
upon  certain  mercantile,  financial,  and  other  pursuits  and  oc- 
cupations. 

Stockholders  and  bondholders. 

Shares  of  stock  in  corporations  liable  to  the  ''capital  stock 
tax''  or  expressly  exempted  therefrom  (principally  manufac- 
taring  companies)  are  not  taxed  in  the  hands  of  the  holders, 
act  June  8,  1891,  P.  L.  229,  sec.  1,  amending  act  June  1,  1889, 
P.  li.  420,  but  shares  of  stock  in  foreign  corporations  not  pay- 
ing the  capital  stock  tax  in  Pennsylvania  are  taxable  as  per- 
sonal property.  Makeen  v.  County  of  Northampton  49  Pa. 
519    (1865). 

Bonds  in  domestic  companies  are,  in  theory,  taxed  to  the 
holder  for  state  purposes  only,  at  four  mills  on  the  dollar  of 
nominal  value,  by  the  ''corporate  loan  tax,"  but  the  tax  is 
usually  paid  by  the  corporation.  Foreign  held  bonds  are  not 
taxable  in  Pennsylvania.  Bonds  of  foreign  corporations  are 
taxed  by  the  state  directly  through  local  tax  officers  to  the 
holders.  Act  June  1,  1889,  P.  L.  420,  as  amended  by  Act  June 
3,  1981,  P.  L.  229. 

Foreign  corporations. 

Foreign  corporations  doing  business  in  the  state  are  subject 
to  taxation  for  state  purposes  like  domestic  corporations. 

Delaware. 

Chief  features. 

First.  A  lump-sum  commutation  of  state  taxes  upon  steam 
railroads  in  lieu  of  all  other  state  taxes. 

Second.  Taxation  of  many  corporations  on  authorized  capi- 
tal stock. 

Third.  A  sharp  separation  of  the  sources  of  state  and  local 
taxation,  namely,  taxation  of  corporations  for  state  purposes 
and  a  general  property  tax  for  local  purposes. 

General  property  tax. 

All  real  and  personal  property  is  assessed  locally  at  true 
value.  Revised  Code  1852,  as  amended  1893,  ch.  10,  sec.  11. 
Real  estate  of  railroads  occupied  as  right  of  way,  or  roadbed 
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is  exempt  from  local  taxation.  All  other  real  estate,  including? 
buildings  on  right  of  way,  is  taxed  locally  like  property  of 
individuals.     Id.,  p.  115. 

The  state  derives  no  revenue  through  the  general  property 
t^x,  its  provisions  applying  exclusively  to  county  and  munici- 
pal taxation. 

Stockholders  and  bondholders. 

Stocks  and  bonds  held  by  residents  of  Delaware  are  not 
taxed ;  and  shares  of  stock  in  domestic  corporations  owned  by 
persons  without  the  state,  under  a  constitutional  provision, 
cannot  be  taxed  in  the  state.  Con.,  art.  IX,  sec.  6,  as  amended, 
Laws  of  Del.,  vol.  22,  ch.  254  (1903). 

r 

The  following  special  taxes  are  all  assessed  and  collected  for 

state  purposes: 
Annual  franchise  tax. 

This  tax  has  two  features — a  tax  on  gross  receipts,  applied, 
in  theory  to  certain  specified  classes  of  corporations,  and  a 
tax  on  authorized  capital  stock. 

The  tax  on  capital  stock  applies  only  to  domestic,  mercan- 
tile companies,  organized  after  March  10,  1899  (date  of  act), 
and  either  conducting  business  wholly  without  the  state  or 
doing  less  than  fifty  per  cent  of  their  business  within  the  state. 
Laws  of  Del.,  vol.  21,  ch.  166  (1897),  as  amended,  vol.  22,  ch. 
15  (1901);  vol.  22,  ch.  260  (1903);  vol.  24,  ch.  1  (1906),  and 
vol.  24,  ch.  247  (1907).  The  assessed  value  of  real  estate  and 
personal  property  in  the  state  is  deducted  from  the  authorized 
capital  stock. 

The  tax  on  gross  receipts  from  business  within  the  state 
applies,  in  theory,  to  transmission,  certain  transportation,  in- 
surance (other  than  life),  and  light,  heat  and  power  compa- 
nies. Light,  heat  and  power  companies  are  also,  in  theory, 
taxed  on  dividends  in  excess  of  four  per  cent;  life  insurance 
companies,  on  gross  premiums  and  surplus. 

Tax  on  gross  earnings,   ■ 

Domestic  and  foreign  express  companies  are  taxed  six  per 
cent  On  their  gross  earnings  from  business  in  the  state.  Id., 
p.  73,  as  amended  by  vol.  25,  ch.  13  (1909). 
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Domestic  and  foreign  telegraph  and  telephone  companies  are 
taxed  at  a  graduated  rate  on  wire  mileage  within  the  state, 
and  telephone  companies  pay  an  additional  tax  on  each  trans- 
mitter within  the  state.    Id.,  p.  72,  as  amended  by  vol.  25, 

"V  i^Tt     A  •       ^  V  S.  OWEN. 

Heat,  light  and  power  companies  are  faxed  on  gross  re- 
ceipts.   Vol.  25,  ch.  7  (1909). 

Bnsiness  license  taxes. 

A  graduated  license  tax,  based  on  the  aggregate  cost  value 
of  real  and  personal  property  located  within  the  state  and 
used  in  production  or  manufacture,  is  imposed  on  manufac- 
turingg  companies.  Rev.  Code,  p.  69,  as  amended  by  vol.  22, 
ch.  17  (1901). 

A  graduated  license  tax,  based  on  cost  value  of  articles  pur- 
chased during  the  year  in  the  course  of  purchasing  and  selling 
property  of  any  description,  is  imposed  on  domestic  and  for- 
eign mercantile  companies.    Rev.  Code,  p.  547. 

The  Pullman  Company,  vol.  20,  ch.  375  (1897),  and  express 
and  telephone  companies  pay  annual  license  fees.  Express 
companies,  $250.  Rev.  Code,  p.  73,  as  amended  by  vol.  25,  ch. 
13  (1909).  Telephone  companies,  twenty-five  cents  on  each 
transmitter.  Rev.  Code,  p.  72,  as  amended  by  vol.  25,  ch.  6 
(1909). 

Railroad  companies — by  specific  amounts. 

All  raOroads  operating  within  the  state  are  permitted  to  pay 
to  the  state  for  state  purposes  fixed  sums  in  lieu  of  all  state 
taxes  under  general  laws.  Laws  Del.,  vol.  24,  chaps.  42,  43, 
44  (1907);  id.,  vol.  25,  chaps.  10,  11,  12  (1909). 

Express,  transmission,  light,  heat,  and  power  companies — gross 
receipts,  mileage  and  license  taxes. 
Express,  light,  heat  and  power  companies  ,pay  to  the  state, 
for  state  purposes,  a  tax  on  gross  receipts;  Id.,  vol.  21,  ch.  166 
(1899)  ;  vol.  22,  ch.  15  (1901) ;  vol.  22,  ch.  260  (1903) ;  vol.  24, 
chaps.  1,  47  (1906-7) ;  telegraph,  cable,  and  telephone  compa- 
nies, on  miles  of  wire  owned  or  operated  within  the  state.  Id., 
p.  72,  as  amended  by  Laws  of  Del.,  vol.  25,  ch.  6  (1909).  In 
addition  to  the  above,  express  and  telephone  companies  pay 

39 
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certain  license  taxes.    Id.,  pp,  72  and  73,  as  amended  by  vol. 
25,  ch.  6  (1909). 

Parlor  and  sleeping  car  companies. 

The  Pullman  palace  car  company,  in  lien  of  a  license  tax, 
pays  to  the  state  annually  $300.    Id.,  vol.  20,  ch.  375  (1897). 

Manufacturing,  mining,  and  mercantile  companies — on  prop- 
erty and  authorized  capital. 
Manufacturing  and  raining  companies  pay  a  graduated  tax 
based  on  the  cost  value  of  real  and  personal  property  in  the 
state  used  in  manufacture  or  production;  mercantile  compa- 
nies, on  the  cost  value  of  property  purchased  by  them  for  sale. 
All  companies  of  the  above-named  classes,  incorporated  since 
March  10,  1899,  having  more  than  fifty  per  cent,  or  all,  of  their 
capital  invested  without  the  state,  pay  in  lieu  of  this  property 
tax  an  ** annual  franchise  tax''  on  authorized  capital  stock. 
Vol.  21,  oh.  166  (1899) ;  vol.  22,  ch.  260  (1903) ;  vol.  24,  chaps. 
1,  47  (1906-7).     Rev.  Code,  p.  547. 

Foreign  corporations. 

Before  doing  business  in  the  state,  foreign  corporations  (ex- 
cept insurance  companies)  pay  to  the  state  for  the  use  of  the 
state  an  initial  fee  of  fifty  dollars.  Mercantile  companies 
maintaining  branch  houses  in  the  state  are  subject  to  a  gradu- 
ated tax  based  on  the  cost  value  of  goods  received  for  sale. 

Maryland. 

<"hiof  features. 

First.  A  tax  based  on  gross  receipts,  paid  principally  by 
companies  of  a  public  service  nature. 

Second.  All  corporations  (except  steam  railroads)  arc 
taxed  by  the  state  and  locally  upon  the  total  value  of  shares 
of  stoock,  less  deductions  for  real  estate  taxed.  This  capital- 
stock  tax  is  merely  the  general  property  tax  in  its  application 
to  corporations. 

rjeneral  property  tax. 

Corporations,  domestic  and  foreign  (except  steam  railroads ), 
are  taxed  locally  for  both  state  and  local  purposes  upon  real 
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property  in  the  same  manner  as  are  individuals.  Dec.  of 
Rights,  art.  15.  Personal  property  of  domestic  corporations 
whose  capital  stock  is  subject  to  taxation  is  exempt.  Code, 
1904,  art.  81,  sec.  159.  Personal  property  of  foreign  corpora- 
tions is  taxable.     Dec.  of  Rights,  art.  15. 

Steam  railroads  are  not  taxed  on  property  for  state  purposes, 
but  are  taxed  locally  for  local  purposes  on  real  and  personal 
property  in  the  same  manner  as  individuals.  Code,  1904,  art. 
81,  sec.  189. 

Stockholders  and  bondholders. 

Shares  of  stock  in  domestic  corporations  (except  steam  rail- 
roads) owned  by  residents  and  non-residents  are,  under  the 
capital-stock  tax  above  described,  taxed  to  the  corporation, 
which  may  charge  the  amount  of  the  tax  to  the  stockholder. 
Stock  in  foreign  corporation  is  taxed  to  the  holders,  as  are 
also  bonds  and  other  securities  in  both  domestic  and  foreign 
corporations.  The  shares  in  domestic  and  foreign  steam  rail- 
road corporations  subject  to  the  gross-receipts  tax  and  the 
local  property  taxes  are  exempt  from  taxation.  Code,  art.  81, 
sees.  2,  159  and  210 ;  Code,  art.  81,  sec.  159. 

Capital-stock  tax. 

Domestic  corporations  (except  steam  railroads)  pay  a  tax 
for  state  and  local  purposes,  based  on  the  assessed  value  of  the 
entire  capital  stock  of  the  corporation  less  exempted  property 
and  real  estate.  This  tax  may  be  charged  by  the  corpora- 
tions to  the  stockholders.  The  personal  property  of  a  cor- 
poration paying  it  is  exempt  from  further  taxation,  as  is  also 
the  stock  of  such  corporations  in  the  hands  of  the  holders. 
Code,  1904,  art.  81,  sees.  156,  156,  161;  Code,  art.  81,  sees.  147 
and  159. 

State  tax  on  gross  receipts. 

A  state  tax  is  imposed  upon  the  gross  receipts  of  business 
done  within  the  state  by  domestic  and  foreign  steam  railroads. 
Laws  1906,  amending  Code,  art.  81,  sec.  160,  oil  pipe  line,  elec- 
tric light,  electric,  construction,  and  gas  companies,  sleeping- 
car  companies,  telegraph,  telephone,  cable,  express,  or  trans- 
portation companies,  and  certain  financial  Sind  insurance  com- 
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panics.  Laws  1906,  ch.  712,  amending  Code,  art.  81,  see.  164. 
Foreign  fertilizer  companies  are  also  taxed  uuder  this  provi- 
sion. 

Licenses. 

In  addition  to  the  foregoing,  an  extensive  system  of  special 
taxes  and  licenses  is  imposed  upon  certain  businesses  and  pro- 
fessional pursuits,  to  which  corporations  following  such  occu- 
pation are  liable  in  the  same  manner  as  individuals. 

Foreign  corporations. 

Real  estate  and  personal  property  of  foreign  corporations  are 
taxed  for  state  and  local  purposes  '*as  if  the  same  belonged  to 
a  natural  person."  Code  Art.  23,  sec.  72,  as  amended  by 
Laws  1908,  Ch.  240,  p.  53.  In  addition  to  this,  all  foreign  cor- 
porations, except  those  taxed  upon  gross  receipts,  are  subject 
to  a  special  graduated  tax  based  on  capital  employed  in  the 
state.     Code,  Art.  23,  sec.  70,  same  amendment. 

Administration. 

State  taxation  is  under  the  supervision  of  the  state  tax  com- 
missioner, who  acts  also  in  an  advisory  capacity  to  the  local 
taxing  authorities.  Local  taxation  is  administered  by  the  re- 
spective boards  of  county  commissioners  and  the  Appeal  Tax 
Court  of  Baltimore. 

District  of  Columbia. 

Chief  features. 

First.     The  broad  application  of  the  general  property  tax. 

Second.  A  special  tax  on  the  gross  earnings  (or  receipts) 
of  certain  classes  of  corporations. 

Third.  The  absence  of  any  tax  against  the  holders  of  shares 
of  stock,  bonds,  or  other  corporate  securities,  upon  such  hold- 
ings. 

General  property  tax. 

*' Hereafter  all  real  estate  in  the  District  of  Columbia  sub- 
ject to  taxation,  including  improvements  thereon,  shall  be  as- 
sessed at  no  less  tlian  two-thirds  of  the  true  value  thereof,  and 
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shall  be  taxed  one  and  oue-half  per  centum  upon  the  assessed 
valuation  thereof.     *     *     *    ."    32  U.  S.  Stat.  616.  see.  5. 

*'0n  all  tangible  personal  property,  assessed  at  a  fair  cash 
value  (over  and  above  exemption  provided  in  this  section) 
•  *  *  ,  there  shall  be  paid  one  and  one-half  per  centum  on 
the  asse^ed  value  thereof."    32  U.  S.  Stat.  618,  par.  2. 

Under  the  two  preceding  provisions  corporations,  domestic 
and  foreign,  are  taxed  on  their  tangible  real  and  personal  prop- 
erty like  individuals. 

m 

Steam*  railroad,  telegraph,  steamboat,  canal,  express,  car  and 
manufacturing  companies  are  taxed  only  under  the  general 
property  tax  law. 

Corporations  paying  a  gross  earnings  tax  (street  railway, 
telephone,  electric  lighting  and  gas  companies  are  taxed  on 
gross  earnings)  do  not  pay  taxes  on  personalty. 

Stockholders  and  bondholders. 

Stocks,  bonds,  and  other  securities  of  domestic  and  foreign 
corporations  are  not  taxed  to  the  holders.  Tangible  personalty 
only  is  taxable.    32  U.  S.  Stat.  618,  par.  2. 

Gross  earnings  and  gross  receipts  tax. 

Street  railways  pay  four  per  cent  per  annum  **on  their 
gross  receipts  and  other  taxes  as  provided  by  existing  law." 
32  U.  S.  Stat.  619.  The  other  taxes  are  on  realty  and  $30,000 
per  annum  in  salaries  to  crossing  policemen.  Tracks  are  not 
taxed.  They  are  regarded  as  occupying  **  public  space  as  a 
franchise,  tlie  tax  upon  which  is  construed  to  be  included  in 
the  personal  tax  of  four  per  cent  per  annum  on  gross  receipts." 
Assessors  Report  for  1907,  p.  9. 

Telephone  companies  are  taxed  four  per  cent  per  annum  on 
gross  earnings,  32  U.  S.  Stat.  619,  and  in  addition  upon  realty, 
including  overhead  wires  and  supporting  poles,  assessors  Re- 
port for  1907,  p.  10. 

Electric  lighting  companies  pay  four  per  cent  per  annum  on 
gross  earnings,  32  U.  S.  Stat.  619,  and  also  the  general  prop- 
erty tax  upon  real  estate,  including  conduits,  poles,  lamps,  etc. 

Gas  companies  are  taxed  five  per  cent  per  annum  on  their 
gross  earnings,  32  U.  S.  Stat.  619,  and  in  addition  the  real  es- 
tate owned  by  them  in  the  district  'shall  be  taxed  as  other 
real  estate  in  said  district." 
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Tax  on  capital  stock. 

There  is  provision  made  for  a  tax  on  capital  stock,  but  it  is 
inoperative.  Rept.  on  systems  of  corporation  taxation, 
Washington,  1910,  Part  II  p.  102. 

^Manufacturing  and  mercantile  companies. 

These  (companies  are  taxed  on  their  tangible  real  and  per- 
sonal property. 

Administration. 

The  tax  laws  of  the  District  are  administered  by  the  assessor 
and  the  hoard  of  assistant  assessors.  19  U.  S.  Stat.  400;  20  Id. 
104;.  21  Id.  460;  28  Id.  282,  32  Id.  617.  The  assessments  are 
finally  approved  by  the  commissioner  of  the  District.  28  Id. 
284. 


SOUTH  ATLANTIC. 

Florida. 
Chief  features. 

First.  The  broad  a[)pIication  of  the  general  property  tax 
to  corporations. 

Second.  A  tax  on  the  gross  receipts  of  sleeping  and  parlor 
car  comptuiies. 

Third.  License  taxes,  for  state,  county  and  local  purposes, 
on  railroad  and  other  corporations. 

General  property  tax. 

All  corporations,  domestic  and  foreign,  are  taxed  on  their 
real  and  personal  property  for  state  and  local  purposes.  L. 
1907,  Act.  No.  1,  Ch.  5596.  All  assessments,  except  of  per- 
sonal property  of  a  few  public  service  companies,  are  made  by 
the  county  and  local  assessors. 

Stocks  and  bonds. 

Owners  of  stock,  if  the  same  is  returned  for  taxation  by  the 
issuing  company,  or  if  the  property  of  such  company  is  taxed, 
are  not  taxed  thereon.  L.  1907,  Ch.  5596,  (No.  6),  sec.  8. 
Bonds  are  taxed.     Id.  sec.  5. 
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Gross  receipts  tax. 

This  tax  is  collected  of  sleeping  and  parlor  car  companies 
Id.  sec.  47 — see  below. 

License  taxes. 

About  all  corporations* are  subject  to  the  payment  of  occupa- 
tion  taxes  or  license  fees,  which  vary  according  to  the  nature 
of  the  business  transacted.  Provisions  therefor  are  contained 
in  Act  No.  2,  of  the  laws  of  1907. 

Railroads  and  street  railways. 

Steam  and  street  railways  are  assessed  for  taxation  by  the 
comptroller,  attorney  general  and  state  treasurer  on  all  per- 
sonal property.  Items  of  property  assessed  at  value  are: 
''iocomotivcs,  engines,  passenger,  sleeping,  freight,  parlor, 
platform,  construction  and  other  cars  and  appurtenances." 

The  real  property  of  such  companies  is  assessed  by  the 
county  assessors.  Companies  report  to  both.  Value  of  per- 
sonalty a&sessed  as  above,  is  apportioned  to  counties  accord- 
ing to  mileage,  and  the  tax  is  collected  locally.  Id.  sees.  46, 
49. 

In  addition  to  the  above  all  railroads  pay  a  license  tax  of 
ten  dollars  on  each  mile  of  track,  main,  branch  and  sidetracii:, 
to  the  state  treasurer;  one-half  for  state  and  one-half  for 
county  purposes. 

Municipalities  may  impose  license  taxes  on  railroads  vary- 
ing in  amount  according  to  population:  $10-$250.  L.  1907, 
No.  26,  Ch.  5623. 

Transmission  companies. 

Telegraph  companies  are  assessed  and  taxed  on  real  and 
personal  property  as  are  railroads.     Id.  sec.  46. 

In  addition  to  the  above  such  companies  pay  a  license  tax 
of  fifty  cents  per  mile  of  line;  one-half  to  counties,  one-half 
to  state.     L.  1907,  Ch.  5597  (No.  2). 

Telephone  companies  pay  the  ad  valorem  tax  and  a  license 
tax  based  on  the  number  of  telephones  in  actual  use;  twelve 
and  one-half  cents  per  instrument;  tax  not  to  exceed  fifteen 
dollars — two  hundred  dollars  according  to  population.     Id. 
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Express  compoaies. 

Express  companies,  in  addition  to  the  ad  valorem  tax,  pay  an 
annual  license  fee  to  the  state  of  $7,500,  and  license  f6e  to  mu- 
nicipalities graduated  according  to  the  population  therein, 
$6.00-$200. 

• 
Sleeping  and  parlor  car  companies.  •     ^ 

Car  companies  pay  a  gross  receipts  tax  of  one  dollar  and  fifty 
cents  on  each  one  hundred  dollars  of  gross  receipts  from  busi- 
ness done  within  the  state.    Id.,  sec.  47. 

Such  companies  pay  license  taxes  as  follows: 

Sleeping  and  parlor  cars,  $25.00  per  car, 

Sleeping  and  parlor  cars,  with  buffet,  $40.00  per  car. 

Dining  cars,  $20.00. 

Laws  1907,  ch.  5597  (No.  2). 

Mercantile  and  manufacturing  companies. 

This  class  of  corporations  pay  the  ad  valorem  tax  and  the 
license  tax,  the  latter  varying  according  to  the  nature  of  the 
business  transacted.    Laws  1907,  act  No.  2,  ch.  5597. 

Foreign  corporations. 

There  are  no  provisions  which  differentiate  between  foreign 
and  domestic  corporation  taxation. 

Administration. 

Boards  of  county  commissioners  review  and  equalize  taxes. 
With  the  exception  of  the  personal  property  of  steam  and  street 
railway  and  telegraph  companies,  which  is  assessed  by  a  local 
board  composed  of  the  comptroller,  attorney  general  and  state 
treasurer,  corporation  property  is  assessed  by  county  and  local 
assessors. 

Virginia. 

Chief  features. 

First.    The  broad  application  of  the  general  property  tax. 

Second.  Franchise  taxes  based  upon  capital  stock  and  re- 
ceipts. 

Third.    License  taxes  and  charter  and  registration  fees. 

Fourth.  Absence  of  tax  on  shares  of  stock  where  the  cor- 
poration has  paid  the  franchise  tax. 
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General  property  tax. 

Public  service  companies,  excepting  car  companies,  are  as- 
sessed on  their  property,  tangible  and  intangible.  All  corpora- 
tions, with  the  above  exception,  pay  the  general  property  tax 
for  state  and  local  purposes. 

Stockholders  and  bondholders. 

Shares  of  stock  of  companies,  other  than  those  which  pay  the 
franchise  tax,  are  taxed  to  the  holders  as  personal  property. 
L.  1902-3-4,  ch.  148,  sec.  8,  par.  8.  Bonds  are  taxable  to  the 
holders. 

State  franchise  tax. 

Domestic  corporations,  excepting  railway,  canal,  insurance, 
banking  and  security  companies  and  telephone  companies  hav- 
ing an  authorized  capital  stock  of  $5,000  or  less,  in  addition 
to  the  charter  fee,  tax  on  property  and  income  or  receipts,  li- 
cense tax,  and  registration  fee,  pay  an  annual  state  franchise 
tax  to  be  assessed  by  the  state  corporation  commission.  The  tax 
is  based  on  capital  stock  and  ranges  from  ten  dollars  where  the 
capital  stock  is  $85,000,  or  under,  to  $200  where  the  same  ex- 
ceeds $500,000.  Tax  Laws,  sec.  43,  as  amended  by  Act,  March 
14  (1908). 

License  taxes. 

License  taxes,  varying  according  to  the  nature  of  the  business 
transacted,  are  collected  of  corporations  and  persons. 

Charter  and  registration  fees. 

All  corporations  pay  charter  and  registration  fees.  Charter 
fees  range  from  twenty-five  dollars  to  five  thousand  dollars  de- 
pending upon  capital  stock;  registration  fees,  based  upon  the 
amount  of  capital  stock,  range  from  five  dollars  to  twenty-five 
dollars.     Id.  sees.  29-30,  41-42. 

Railroad  and  canal  corporations. 

Railroad  and  canal  companies  are  assessed  by  the  state  cor- 
poration commissioner  on  the  fair  value  of  their  tangible  and 
intangible  propert}'^ — twenty  cents  per  one  hundred  dollar  value 
on  tangible  and  twenty-five  cents  per  one  hundred  dollar  value 
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on  intangible  property  for  state  purposes,  ten  cents  per  one 
hundred  dollar  on  all  property  tangible  and  intangible  for  sup- 
port of  the  free  public  schools,  and  five  cents  per  hundred  dol- 
lars on  tangible  property  for  payment  of  pensions* 

In  addition  to  the  above  property  tax  railway  and  canal  cor- 
porations pay  to  the  state  an  annual  state  franchise  tax  equal 
to  one  per  centum  upon  their  gross  transportation  receipts,  for 
the  privilege  of  exercising  their  franchises  in  the  state.  In  case 
of  interstate  companies  the  gross  transportation  receipts  in  Vir- 
ginia are  determined  by  ascertaining  the  average  gross  trans- 
portation receipts  per  mile  over  the  entire  lines  of  such  com- 
panies, and  multiplying  the  result  by  the  number  of  miles 
operated  within  the  state.     Id.  sees.  27,  28. 

Shares  of  stock  in  such  companies  are  exempt  from  taxation 
Id.  sec.  28. 

Transmission  companies. 

The  tangible  and  intangible  property  of  telegraph  and  tele- 
phone companies  is  assessed  and  taxed  as  is  the  same  property 
of  railroad  and  canal  companies,  and  at  the  same  rate  for  state   * 
school  and  pension  purposes. 

In  addition  to  the  above  property  tax,  transmission  companies 
pay  a  license  tax  as  follows,  to- wit: 

Telegraph  companies,  two  dollars  per  mile  of  line  of  poles 
or  conduits,  and  two  per  cent  on  gross  receipts. 

Telephone  companies,  a  tax  on  gross  receipts  based  on  mile- 
age and  gross  receipts.  Tax  ranges  from  one  per  cent  on  grosh 
receipts  to  two  per  cent  thereon  and  two  dollars  per  mile  of 
line  or  conduits.  Id.  sees.  34,  35,  36,  as  amended  by  Act  of 
March  14,  1908. 

Shares  of  stock  and  bonds  in  these  companies  are  taxed. 

Express,  steamboat  and  ferry  companies. 

The  property,  tangible  and  intangible  of  these  companies,  is 
assessed  and  taxed  as  is  the  same  property  of  railroad  and 
canal  and  transmission  companies. 

Steamboat  and  ferry  companies  pay,  in  addition  to  the  prop- 
erty tax,  an  annual  license  tax  equal  to  one  per  centum  of  their 
gross  receipts. 

Express  companies  pay  a  license  tax  of  three  dollars  for 
every  mile  of  mileage  operated  in  the  state,  in  addition  to  the 
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property  tax.     Id.  sees.  29,  30,  31,  as  amended  by  Act  March 
11,  1908. 
Shares  of  stock  and  bonds  in  these  companies  are  taxed. 

Car  companies. 

Sleeping,  parlor  and  dining  car  companies  operating  a  mile- 
acre  in  Virginia,  pay  a  license  fee  or  tax  of  two  dollars  "for 
each  and  every  mile  of  track  over  which  it  operates  its  cars  in 
this  state."  These  companies  are  not  taxed  on  property.  Id. 
sees.  32  and  33. 

Shares  of  stock  and  bonds  in  these  companies  are  taxed. 

Local  public  utilities. 

Local  public  service  companies  are  taxed  locally  on  their  real 
and  personal  property.  In  addition  thereto  they  pay  the  state 
franchise  tax,  charter  and  registration  fees  and  license  taxes. 

These  companies  pay  the  state  franchise  tax,  therefore,  their 
stock  is  not  taxed  to  the  holders.    Their  bonds  are  taxable. 

^fanufacturing  and  mercantile  companies. 

These  companies  are  taxed  as  are  local  public  utilities.  Mer- 
cantile companies  pay  to  the  state  a  license  fee  graduated  ac- 
cording to  purchase's — $1,000  purchase.  $5 — ^to  30c  on  each  $100 
from  $2,000  to  $50,000,  and  10c  per  $100  in  excess  of  $50,000. 
L.  1902-3-4,  C.  148,  sec.  46. 

Foreign  corporations. 

The  taxation  laws  apply  about  alike  to  foreign  and  domestic 
corporations. 

Administration. 

Corporation  taxation  is  generally  supervised  by  the  commis- 
sioner of  revenue,  and  the  commissioner  of  corporations.  The 
latter  assesses  the  property  of  railroad,  express,  steamboat, 
fprrj',  telegraph  and  telephone  companies. 

West  Virginia. 

Chief  features. 

First.    License  taxes  on  capital  stock,  on  all  classes  of  cor- 
porations. 
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Second.  License  tax  on  non-residents  domestic,  and  on  for- 
eign corporations  greater  than  those  on  domestic  corporations. 

Third.  The  broad  application  of  the  general  property  tax. 
General  property  tax. 

All  corporations,  domestic  and  foreign,  pay  taxes  on  the 
value  of  their  property  for  state  and  local  purposes. 

Stocks  and  bonds. 

The  stoo^  of  domestic  insurance,  transmission  and  express 
companies  is  not  taxed.  Ck)de,  sec.  6,  ch.  34,  as  amended  by 
ch.  35,  '05.  "When  the  property,  stock  or  capital  of  any  com- 
pany is  assessed  to  such  company,  owners  of  shares  are  not 
taxed  thereon.    See  Assessment  Laws,  sec.  66. 

Annual  license  tax. 

Resident  domestic  corporations  pay  an  annual  license  tax 
to  the  state  for  state  purposes  based  on  capital  stock  ranging 
from  $10  for  $5,000  or  under  of  capital  stock  to  $150  where  the 
capital  stock  is  $1,000,000,  etc.,  up.  Code,  sec.  126,  ch.  32,  as 
amended  by  ch.  36,  '05. 

Non-resident  domestic  corporations  pay  a  license  tax  to  the 
state  for  state  purposes  based  on  capital  stock  increasing  from 
$15  for  $10,000  of  capital  stock  to  $675  where  the  capital  stock 
amounts  to  $4,000,000,  etc.,  up.  Code,  sec.  128,  ch.  32,  as 
amended  by  sec.  36,  ch.  128,  '05. 

Foreign  corporations  pay  a  license  tax  of  not  less  than  $100, 
and  up,  according  to  sec.  126,  ch.  32,  above,  if  property  owned 
in  state  exceeds  $5,000;  if  less  than  that  amount,  up  according 
to  sec.  128,  ch.  32,  above.  Code,  sec.  130,  ch.  32,  as  amended 
by  sec.  130,  ch.  36,  1905. 

Railroad,  car,  telegraph,  telephone,  pipe  line  and  bridge  com- 
panies. 
These  corporations  are  taxed  on  their  property,  real  and 
personal,   for  state  and  local  purposes.    Assessment  by  tlie 
Board  of  Public  Works.     Sees.  85-107a,  ch.  35,  Acts  1905. 

Foreign  insurance,  telegraph,  telephone  and  express  companies. 

These  companies,  in  addition  to  the  property  and  other  taxes 

(assessed  and  collected  as  are  taxes  on  railroad  companies) 

pay  a  license  tax  as  follows :    Insurance  companies  pay  a  tax 
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on  the  total  amount  of  risks  written ;  fire  insurance  companies 
one-fourth  of  one  mill  on  each  dollar;  life  and  accident  com- 
panies one  and  one-half  mills  on  each  dollar;  express  compa- 
nies one  dollar  and  fifty  cents  per  mile  of  track  over  which 
express  is  carried;  telegraph  one  dollar  per  mile  of  wire  over 
which  messages  are  sent;  telephone  companies  one  dollar  per 
mile  of  wire  between  cities,  etc.  (local  exchange  wires  not 
figured  in  the  mileage).  The  above  tax  is  for  state  purposes. 
Code,  sec.  13,  ch.  34,  as  amended  by  107,  '01. 

Manufacturing  and  mercantile  corporations. 

These  companies  pay  the  annual  license  tax  based  upon  cap- 
ital stock,  and  are  assessed  on  their  property  for  local  pur- 
poses. 

Foreign  corporations. 

The  state  of  West  Virginia  imposes  heavier  license  fees  on 
foreign  than  on  domestic  corporations.  It  subjects  foreign  in- 
surance, telegraph,  telephone  and  express  companies  to  a  li- 
cense tax  not  exacted  from  domestic  companies. 

Administration. 

Since  1907  West  Virginia  has  a  state  tax  commissioner  ap- 
pointed by  the  governor  for  six  years. 

North  Carolina. 

Chief  features. 

First.    An  annual  franchise  tax  on  certain  corporations. 

Second.  A  capital  stock  tax  applicable  to  about  all  cor- 
porations excepting  insurance  companies. 

Third.    License  taxes. 

General  property  tax. 

About  all  corporations,  domestic  and  foreign,  are  taxed  on 
their  general  (including  intangible)  property  for  local  pur- 
jmscs.  In  some  cases  state  revenue  is  derived  through  appli- 
cation of  the  ad  valorem  system  to  corporations,  but  most  gen- 
erally through  franchise,  capital  stock  and  license  taxes. 
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Shares  of  stock. 

Shares  of  stock  in  companies  paying  the  capital  stock  tax 
are  not  taxed  to  the  individual  owner.  Pell's  Revisal,  1908,  sec. 
5108. 

Capital  stock  tax. 

All  corporations,  domestic  and  foreign,  except  insurance 
companies  pay  a  tax  to  the  state  on  the  actual  value  of  their 
capital  stock, — forty-three  cents  on  each  one  hundred  dollars 
of  actual  value  thereof.     Id.  sec.  5108. 

Annual  franchise  tax. 

Domestic  and  foreign  corporations,  except  railroads,  banks, 
building  and  loan  associations,  insurance,  telegraph  and  tele- 
phone and  express  companies,  pay  to  the  state  for  state  pur- 
poses an  annual  franchise  tax  graduated  according  to  capital 
stock.  Tax  ranging  from  five  dollars  to  five  hundred  dollars 
on  capital  stock  ranging  from  $25,000  to  over  $1,000,000.  Id. 
sec.  5190. 

Railroads. 

Railroad  companies  are  assessed  on  their  tangible  and  in- 
tangible property  by  the  corporation  commission.  This  assess- 
ment is  for  state  and  local  purposes  and  is  apportioned  amongr 
the  counties  occording  to  mileage.  'Companies  pay  the  state 
tax  directly  to  the  state  treasurer.    Id.  sees.  5288-5294. 

In  addition  to  the  above  railroad  companies  pay  to  the  state 
a  privilege  or  license  tax  graduated  according  to  gross  earn- 
ings per  mile.  Roads  earning  $1,000  or  less  per  mile  per  year, 
two  dollars  per  mile;  those  earning  between  one  and  two 
thousand,  three  dollars  per  mile;  those  earning  between  two 
and  three  thousand,  four  dollars  per  mile;  those  earning  in 
excess  of  three  thousand  dollars,  five  dollars  per  mile.  Id. 
sees.  5185,  5186. 

Transmission  companies. 

Telej^raph  compaiiios  are  subject  to  local  ad  valorem  taxes 
and  to  the  privilege  tax  to  the  state  of  two  and  ono-half  por 
cent  on  f^ri'oss  earnings  in  the  state.    Id.  see.  5188. 

Telephone  companies  taxed  locally  on  property  and  pay  to 
the  state  as  a  privilege  tax  two  and  one-half  per  cent  of  gross 
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receipts  in  state.  This  privilege  tar  decreases  in  amount  as 
the  proportion  of  the  aggregate  property  of  the  company  in- 
vested in  North  Carolina  increases.  For  example,  a  company, 
three-fourths  of  the'  assets  of  which  are  invested  in  North 
Carolina  or  North  Carolina  securities,  pays  a  privilege  tax 
of  only  one-half  per  cent  of  gross  receipts. 

The  property  of  transmission  companies  subject  to  the  local 
ad  valorem  tax  is  assessed  by  the  corporation  commission  and 
the  assessment  is  certified  to  the  localities.     Id.,  5284. 

Car  companies. 

Companies  owning  and  operating  sleeping,  palace,  dining 
and  merchandise  cars  in  North  Carolina  are  assessed  for  state 
and  local  purposes  on  the  value  thereof  by  the  corporation 
commission.  Assessment  is  apportioned  to  the  counties  ac- 
cording to  mileage.     Id.  sees.  5279^2,  5284,  5287. 

Canal  and  steamboat  companies. 

Water  transportation  companies  are  assessed  and  taxed  as 
are  steam  railroads.    Id.  5295. 

• 

Express  companies. 

Express  companies,  in  addition  to  a  privilege  tax  of  two  and 
one-half  per  cent  on  gross  receipts  from  business  in  the  state 
for  state  purposes,  pay  a  local  tax  on  property.     Id.  sec.  5187. 

Street-railway,    waterworks,    electric-light    and    power,    gas, 
ferry,  bridge,  canal  and  other  companies  exercising  the 
right  of  eminent  domain. 
Report   all  property,   tangible   and  intangible,   to   the   cor- 
poration commission.     The  value  of  their  entire  property  is 
taken  to  be  the  value  of  all  shares  of  stock,  plus  mortgage  in- 
debtedness, minus  value  of  all  real  estate  not  specifically  used 
in  the  general  business.    From  this  result  is  deducted  the  value 
of  all  propfirty  subject  to  local  taxation.    The  assessed  valua- 
tion by  the  conunission  is  apportioned  among  the  counties. 
Companies  pay  the  state  tax  directly  to  the  state  treasurer. 
Id.  see.  5281-5287. 

Manufacturing  and  mercantile  companies. 

These  companies  are  subject  to*  ad  valorem  taxes  and  to  the 
capital  stock  and-annual  franchise  tax.     Id.  sees.  5108,  5190. 
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Foreign  corporations. 

Insurance  and  telephone  companies  investing  their  capital 
in  North  Carolina  pay  a  lower  privilege  tax  than  other  com- 
panies. Otherwise  domestic  and  foreign  corporations  are 
treated  alike. 

Administration. 

Corporation  commission ;  three  members ;  elected  by  the  peo- 
ple for  six  years,  acts  as  state  tax  commission  and  administers 
the  state's  taxing  laws.    Id.  Ch.  20,  (Vol.  1). 


NORTH  CENTRAL. 
IncUafia, 

m 

Chief  features. 

First.  Tax  on  the  capital  stock,  privileges,  franchises  and 
** corporate  excess"  of  certain* domestic  corporations. 

Second.  Unique  method  of  ascertaining  the  value  of  the 
mileage  or  property  of  transmission,  express,  sleeping  and 
freight  car  and  pipe  line  companies. 

Third.  The  application  of  the  general  property  tax  to  steam 
and  street  railway  companies. 

The  general  property  tax. 

The  general  property  tax  in  theory  is  applied  to  all  corpora- 
tions, domestic  and  foreign,  exceptiDg  foreign  insurance  com- 
panies.   R.  S.  1908,  sec.  10161. 

Stocks  and  bonds. 

Shares  of  stock,  other  than  bank  stock,  are  assessed  to  the 
corporation.    R.  S.  1908,  sec.  10161  and  Id.  10208-10215. 

Steam  and  street  railway  companies. 

Steam  and  street  railway  corporations  list  their  property, 
including  capital  stock  and  francliises,  with  the  county  auditor, 
who  reports  to  the  state  board  of  tax  commissioners.  This 
board  values  the  real  and  movable  property  of  such  companies. 
The  value  is  apportioned  according  to  mileage  in  the  counties 
and  other  local  units.    R.  S.  1908,  Sees.  10236-10249. 
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Telegraph,  telephone,  express,  sleeping  and  freight  ear  and  pipe 
line  companies.  * 
These  corporations  are  assessed  by  the  state  board  of  tax 
commissioners.  The  value  of  their  property  is  taken  to  be 
that  proportion  of  the  aggregate  property  of  such  company 
(the  value  of  all  shares  of  stock  plus  mortgages  on  property 
minus  real  estate  not  specifically  used  in  the  general  business) 
as  the  miles  of  telegraph  or  telephone  lines,  or  the  mileage  of 
express  and  car  companies'  in  the  state,  bear  to  the  entire 
length  of  lines  or  mileage  of  such  companies.  The  value  so 
ascerjained  is  apportioned  according  to  mileage  in  the  counties 
and  other  local  units.    R.  S.  1908,  sees.  10217-10230. 

Foreign  bridge  and  ferry  companies. 

These  companies  pay  taxes  on  their  tangible  property  and  on 
receipts.    R.  S.  1908,  sec.  10232. 

Domestic  waterworks,  gas,  manufacturing,  mining,  road,  sav- 
ings bank,  and  insurance  companies. 
Pay  taxes  on  their  capital  stock,  privileges  and  franchises, 
and  on  the  excess  of  capital  stock  over  the  value  of  their  tangi- 
ble property  listed  for  taxation.  They  are  assessed  by  the 
county  board  of  review  and  taxed  locally.  If  no  tangible 
property  is  listed  such  companies  are  assessed  on  their  capital 
stock  at  true  cash  value.  In  so  far  as  capital  stock  is  invested 
in  tangible  property  returned  for  taxation,  it  is  not  assessed. 
Franchises  and  privileges  are  assessed  at  tru6  cash  value.  If 
the  franchise  is  represented  by  the  capital  stock  listed  for  taxa- 
tion, then  it  is  not  taxed,  but  in  all  cases  where  the  franchise 
is  of  greater  value  than  the  capital  stock,  then  it  is  assessed 
at  its  full  cash  value.    R.  S.  1908,  sees.  10233-10235. 

Manufacturing  companies. 

These  companies  are  subject  to  the  "corporate  excess"  tax 
and  are  taxed  on  their  capital  stock,  privileges  and  franchises. 
R.  S.  1908,  sees.  10233-10235. 

Administration. 

Corporation  taxation  is  administered  by  the  county  auditor 
and  by  the  state  board  of  tax  commissioners ;  three  members 
appointed  by  the  governor  for  four  years.    Ch.  93,  Acts  1907. 
40 
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Michigan. 

m 

Chief  features. 

First.  Application  of  the  ad  valorem  system  to  railroad, 
union  station,  ear,  telegraph  and  telephone  companies.  • 

Second.  Manner  of  ascertaining  the  basis  for  taxation  of 
express  companies. 

Third.  Exemption  of  the  shares  of  stock  of  domestic  corpor- 
ation if  property  of  company  is  .taxed. 

General  property  tax. 

All  corporations,  in  theory  at  least,  are  assessed  according  to 
the  general  property  tax  for  state  and  local  purposes. 

Shares  of  stock. 

Shares  of  stock  of  foreign  and  banking  corporations  are  as- 
sessed locally.  All  shares  of  stock  of  domestic  corporations 
when  the  property  of  such  companies  is  not  exempt  is  not  tax- 
able thereto,  or  when  the  personal  property  thereof  is  not  taxed, 
are  assessed.    C.  L.  sec.  3831,  Subs.  7  and  8. 

Railroad  and  union  station  companies. 

The  property  of  railroad  and  union  station  companies  ex- 
cepting real  and  personal  property  not  used  by  the  companies 
in  the  exercise  of  their  franchises,  is  assessed  by  the  Board  of 
State  Tax  Commissioners.  The.  property  of  such  companies  in 
Michigan  is  taken  to  be  the  proportion  of  the  aggregate  prop- 
erty thereof  w^hich  the  miles  of  main  line  in  Michigan  bear  to 
the  entire  mileage  of  main  track  owned  by  such  corporations. 
The  rate  is  the  average  rate  of  taxation  throughout  the  state 
on  all  property  upon  which  ad  valorem  taxes  are  levied.  Act. 
282,  1905,  as  amended  by  49,  1909. 

Telegraph  and  telephtme  comi)anies. 

Transmission  companies  are  assessed  as  are  transportation 
companies.     Id. 

Car  companies. 

Sleeping,  dining  and  other  ear  companies  are  assessed  on  the 
value  of  the  cars  owned  and  operated  in  Michigan.  Such 
value  is  ascertained  by  multiplying  the  total  value  of  the  cars 
owned  by  such  companies  by  the  number  of  miles  of  track  over 
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which  the  same  are  operated  in  Michigan  and  dividing  such 
amount  by  the  number  of  miles  over  which  such  cars  are  run 
within  and  without  the  state.    Id. 

Express  companies. 

The  basis  of  taxation  for  express  companies  is  found  as  fol- 
lows :  To  the  entire  amount  of  the  capital  stock  and  the  bonded 
indebtedness  of  such  companies  and  subtract  the  actual  value 
of  all  real  and  personal  property  not  used  in  the  express  busi- 
ness. Divide  this  result  by  the  total  mileage  of  the  company, 
which  gives  the  value  per  mile  and  multiply  the  valu^  per 
mile  by  the  number  of  miles  the  cars  of  such  companies  are 
operated  in  the  state.  To  this  mileage  value  is  added  the 
value  of  all  real  estate  of  the  company  in  the  state. 

Mercantile  and  manufacturing  companies. 

These  corporations  are  taxed  locally  as  are  individuals. 
Act  206,  1893  as  amended  by  229,  1895  and  235,  1903. 

Foreign  corporations. 

The  laws  pertaining  to  corporation  taxation  apply  in  like 
manner  to  domestic  and  foreign  corporations. 

Administration. 

The  tax  laws  relative  to  public  service  corporations  generally 
are  administered  by  the  Board  of  State  Tax  Commissioners — 
three  members  appointed  by  the  governor  for  six  years.  The 
governor  acts  with  the  board  in  the  assessment  of  corporate 
property. 

Minnesota,    . 

Chief  features. 

First.  The  gross  earnings  tax  on  railroads,  telephone, 
freight  line,  and  express  companies,  and  the  gross  earnings  or 
ad  valorem  tax,  at  the  option  of  the  companies,  on  sleeping 
car  companies. 

Second.     A  separation  between  state  and  local  taxes. 

Third.     A  tax  on  the  corporate  excess  of  certain  companies. 
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General  property  tax. 

The  tax  on  earnings  of  public  service  companies  has  about 
supplanted  the  general  property  tax  in  Minnesota,  telegraph 
companies  being  about  the  only  companies  taxed  for  state  pur- 
poses on  their  general  property.  Street  railway,  electric-light, 
gas  and  water  companies  are  assessed  locally  for  state  and 
local  purposes  under  the  general  property  tax  system. 

Stock  and  bondholders. 

The  owners  of  shares  of  domestic  corporations  as  well  as 
those  holding  the  shares  of  foreign  corporations  certified  to  do 
business  in  Minnesota  are  not  required  to  list  their  property, 
since  the  property  of  the  corporation  is  listed  and  taxed  as 
provided  by  sec.  838,  R.  L.  1905.  The  principle  has  not  been 
extended  to  bondholders.  Under  sec.  816,  E.  L.  1905  bonds 
are  assessed  to  the  owner  the  same  as  other  personal  property. 
Corporate  excess  or  franchise  tax. 

All  corporations  other  than  railroad,  telegraph,  telephone, 
express,  freight  line,  car,  banking  and  insurance  companies, 
pay  a  tax  on  '* bonds  or  stock,"  which  is  the  differenece  between 
the  market  or  actual  value  of  the  shares  of  stock  and  the  value 
of  the  real  and  personal  property.    R.  L.  1905,  sec.  838. 

Railroads. 

Railroad  corporations  pay  a  percentage  of  their  gross  earn- 
ings (4%)  in  lieu  of  all  other  taxes.  The  gross  earn- 
ings and  percentage  to  be  paid  is  ascertained  by  the  railroad 
and  warehouse  commission.  R.  L.  1905,  sees.  1003-1011.  Tax 
for  state  purposes. 

Transmission  companies. 

Telegraph  companies  are  taxed  on  the  true  cash  value  of 
their  lines  ascertained  by  the  state  board  of  equalization  at  a 
rate  not  to  exceed  the  average  rate  on  property  throughout  the 
state.  This  tax  is  in  lieu  of  all  others  and  is  for  state  purposes. 
R.  L.  1905,  sees.  1031-1034. 

Telephone  companies,  in  lieu  of  all  other  taxes,  pay  to  the 
state  three  per  cent  of  their  gross  earnings  derived  Jfrom  busi- 
ness within  the  state.     R.  L.  1905,  sees.  1034-1037. 
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Car  companies. 

Freight  line  companies  pay  four  per  cent  on  **the  total  gross 
earnings  received  from  all  sources  from  the  operation  of  such 
freight  lines  within  the  state."  For  state  purposes.  L.  1907, 
Ch.  250,  sees.  1-5. 

Sleeping  car  companies  are  taxed  on  their  gross  earnings 
(4%)  or  according  to  the  ad  valorem  system  at  the  option  of 
the  companies.    L.  1907,  Ch.  453,  sees.  1-5. 

Express  companies. 

These  companies  pay  six  per  cent  on  their  gross  earnings 
from  business  done  within  the  state  minus  the  amount  annually 
paid  for  transportation.    R.  L.  1905,  sees.  1012-1014. 

Local  utilities. 

Electric  light,  street  railway  and  gas  companies  are  asesssd 
locally  on  their  general  property  for  state  and  local  purposes. 

Mercantile  and  manufacturing  companies. 

Business  corporations  are  assessed  and  taxed,  locally  for  state 
and  local  purposes  on  real  and  personal  property.  In  addition 
thereto  these  companies  pay  the  corporate  excess  tax.  B.  L. 
1905,  sees.  816,  822,  828,  829  and  838. 

Foreign  corporations. 

The  taxation  of  foreign  corporations  is  carried  on  in  the  same 
way  and  under  the  same  provisions  of  law  as  that  of  domestic 
corporations. 

A  dministration. 

The  state  board  of  equalization  and  the  tax  commission 
fthree  members  appointed  by  the  governor  for  six  years)  ad- 
minister the  Minnesota  corporation  tax  laws.  L.  1907,  Ch.  408. 

Nebraska, 
Chief  features. 

First.  Broad  application  of  the  general  property  tax. 
Second.  A  franchise  tax  based  upon  gross  receipts. 

General  property  tax. 

The  real  and  personal  property  of  all  classes  of  corporations 
is  taxed  for  state  and  local  purposes. 
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Stocks  and  bonds. 

Shares  of  stoek,  if  the  capital  stock  of  the  issuing  company 
is  not  'taxed,  are  assessed  against  the  holder.  Bonds  are  taxable 
as  other  personal  property.    Com.  Stats.  1909,  sec.  4949. 

Railroad  and  terminal  companies. 

The  property  of  railroad  and  terminal  companies,  including 
moneys,  credits  and  franchises  and  all  property  on  right  of  wa) , 
is  assessed  by  the  state  board  of  equalization.  Other  property 
is  assessed  and  taxed  locally.  Assessment  is  apportioned  among 
local  units  according  to  mileage.  The  tax  is  collected  by  the 
county  treasurer.    Id.  sees.  5005-5017;  H.  R.  215,  1909. 

Express,  pipe  line,  telegraph  and  telephone  companies. 
Express,  pipe  line  and  transmission  companies  are  assessecJ 

« 

locally  on  tangible  property  (personal),  and  in  addition  thereto 
on  gross  receipts  which  shall  represent  the  franchise  value  and 
which  shall  be  taken  as  an  item  of  property  and  be  so  listed 
and  levied  against  as  other  property.    Id.  4997-5004. 
Car  companies. 

Freight  car  companies  are  assessed  on  the  value  of  the  cars 
used  in  the  state.  The  number  and  value  of  cars  is  ascertained 
by  the  state  board  of  equalization  from  reports  furnished.  Id. 
5018-5021. 

Sleeping,  palace,  etc.,  car  companies  are  assessed  on  the  value 
of  the  cars  used  in  Nebraska.  The  value  of  the  cars  used  is 
that  proportion  of  the  total  value  of  the  cars  of  the  respective 
companies  running  into  and  through  the  state,  which  the  num- 
ber of  miles  of  main  track  over  which  such  cars  were  used 
within  the  state,  bears  to  the  total  number  of  miles  of  main 
track  over  which  such  cars  were  used  everywhere."  5022- 
5025.  ^ 

Manufacturing  and  mertantile  companies. 

These  companies  are  assessed  and  taxed  locally  on  their 
property.    Id.  sees.  4965,  4978. 

Foreign  corporations. 

Except  in  the  case  of  insurance  companies,  foreign  and  domes- 

'^  ^  ;  til  rs  vro  taxed  tlio  same. 
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Admin  istration. 

The  state  board  of  equalization  and  assessment  has  general 
supervision  over  corporation  taxes.  However,  most  assessments, 
except  in  case  of  railroads,  are  made  locally. 

Ohio, 

Chief  features. 

First.  The  broad  application  of  the  ad  valorem  system.  . 

Second.  A  tax  on  all  corporations,  foreign  and  domestic  other 
than  public  service,  based  on  capital  stock. 

Third.  A  privilege  tax  based  on  gross  receipts,  earned  in  the 
state  on  all  public  service  corporations,  foreign  and  domestic 
other  than  freight  line  and  equipment  and  sleeping  car  com- 
panies. 

Fourth.  An  excise  tax  on  sleeping,  freight  car  and  equipment 
companies. 

General  property  tax. 

Corporations  generally  are  required  to  list  for  taxation  all 
personal  property,  including  within  such  term  all  real  estate 
used  in  the  operation  of  the  company  as  well  as  all  moneys 
and  credits  within  the  state  at  the  actual  value  thereof.  Real 
estate  owned  by  a  corporation  but  not  used  in  the  operation  of 
the  business  is  appraised  as  reai  estate  decenially.    R.  S.  2744. 

Stock  and  bond  holders. 

Shares  of  stock  in   domestic  corporations  are  exempt  from 

taxation.    R.  S.  148c  as  amended.    L.  1904.    Shares  of  stock  in 

foreign  corporations  w^hose  property  is  taxed  in  Ohio,  or  tw^o- 

thirds  of  who?e  property  is  taxed  in  Ohio  and  the  remainder 

ir   some  other  state  or  states,  are  also  oxompt.     (97  O.  L.  498). 

Capital  stock  tax  on  corporations  other  than  public  service 
companies. 
All  corporations,  domestic  and  foreign,  other  than  public 
service,  pay  annually  one-tenth  of  one  per  cent,  the  domestic 
upon  their  pubscrilwd  and  outstanding  capital  stock,  and  the 
foreign  upon  the  proportion  of  their  authorized  capital  stock 
represented  by  property  owned  and  used  and  business  tran- 
sacted in  Ohio.  The  tax  is  collected  by  the  secretary  of  state 
and  the  proceeds  used  exclusively  for  state  purposes.  R.  S. 
sees.  2780—24,  2780—31,  inc. 
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Gross  receipts  tax  on  public  service  companies. 

All  public  service  companies,  domestic  and  foreign,  engageo 
in  steam  or  street  railway,  express,  telegraph,  telephone,  electric 
light,  gas,  pipe  line,  water  transportation  and  certain  kindred 
businesses  pay  annually  one  per  cent  of  their  gross  receipts 
earned  in  Ohio  for  the  privileges  of  operating  therein.  This 
tax  is  for  state  purposes  only.  R.  S.  sees.  2780—17,  2780—23, 
inc. 

Excise  tax  on  freight  line  and  equipment  companies. 

Such  companies  report  annually  to  the  auditor  of  state  the 
name  and  nature  of  the  company,  the  number  of  shares,  par 
value  and  market  value  of  their  capital  stock,  the  value  of  real 
estate  owned  within  and  without  the  state,  the  whole  length  of 
line  over  which  the  company  runs  its  cars,  the  length  of  so  much 
of  said  line  as  is  within  and  without  the  state,  the  number  and 
value  of  their  cars,  and  such  other  information  as  may  be  re- 
quired. Prom  these  statements  the  board  of  appraisers  and 
assessors,  consisting  of  the  auditors,  treasurer,  secretary  of 
state  and  attorney  general,  determine  annually  the  amount  and 
value  of  the  proportion  of  the  capital  stock  of  such  companies 
representing  the  capital  and  property  owned  and  used  in  Ohio 
and  upon  such  value  Isss  the  value  of  real  estate  assessed  locally 
the  companies  pay  a  tax  of  one'  per  cent.  The  tax  is  for  state 
purposes.     R.  S.  sees.  2780—7,  2870—11  inc. 

Excise  tax  upon  sleeping  car  companies. 

This  tax  is  similar  to  the  one  on  freight  line  and  equipment 
companies.     R.  S.  sees.  2780—12,  2780—16  inc. 

Steam  railroads. 

These  companies  are  taxed  on  their  real  and  personal  prop- 
erty assessed  annually  by  the  several  county  auditors  through 
whose  counties  the  line  of  road  passes,  and  the  valuation  so 
fixed  may  be  equalized  among  the  various  companies  of  the 
state  by  a  state  board  of  equalization.  R.  S.  sees.  2770,  2771, 
2772,  2773,  2811  and  2812.  All  the  property  so  valued  is  treated 
as  personalty,  and  the  amounts  ascertained  for  purposes  of  tax- 
ation are  apportioned  among  the  several  counties  through  which 
the  road  or  any  part  thereof  runs.  The  local  and  state  tax  levy 
is  then  applied  to  such  property.    R.  S.  2774. 
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In  addition  to  the  above  tax  for  state  and  local  purposes, 
these  companies  pay  the  gross  receipts  tax  above  described  (1%) 
for  state  purposes.    R.  S.  2780—17,  2780—23. 

Suburban  and  interurban  electric  railways. 

These  companies  are  taxed  on  their  property  much  as  are 
steam  railways  and  pay  the  same  gross  receipts  tax,  R.  S. 
2776—1,  2776—9  inc.  and  sees.  2780—17,  2780—23  inc. 

•. 
Express,  telegraph  and  telephone  companies. 

These  companies  have  their  property  valued  by  a  special 
method.     The  companies  report  to  the  state  auditor  the  num- 
ber of  shares  of  their  capital  stock,  the  par  and  market  value 
thereof,  the  real  estate  owned  in  Ohio  and  the  value  thereoi 
as  assessed  for  taxation,  a  full  inventory  of  all  personalty,  in- 
cluding moneys  and  credits,  and  the  total  value  of  all  real  prop- 
erty owned  by  the  company  outside  of  Ohio.    In  the  case  of 
telegraph  and  telephone  companies  the  whole  length  of  lines 
and  the  length  of  so  much  theroef  as  is  without  and  within  the 
state;  in  the  case  of  telegraph  and  express  companies  the  entire 
gross  receipts  from  whatever  source  for  the  previous  year.  Prom 
these  statements  the  board  of  appraisers  and  assessors  fix  a 
value  on  the  property  of  such  companies  from  this  value  is  de- 
ducted the  value  of  their  real  estate  assessed  for  taxation  and 
the  resulting  value  is  apportioned  to  the  different  units  through 
which  the  companies  operate.    Tax  for  state  and  local  purposes. 
R.  S.  2777 — 2780,  inc.     These  companies  pay  the  gross  receipts 
tiix  (1%)  above  described. 

Car,  freight  and  equipment  companies. 

These  companies  are  assessed  by  the  board  of  assessors  and 
appraisers  on  the  proportion  of  their  capital  stock  representing 
their  capital  and  property  owned  and  used  in  Ohio.  See  excise 
tax  on  freight  line  and  equipment  companies.  The  tax  is  for 
state  purposes.  R.  S.  2780—7,  2780—11  and  2780—12,  2780— 
16,  inc. 

Local  utilities. 

Local  public  service  companies — street  railway,  electric  light, 
gas  and  telephone  companies,  in  addition  to  a  tax  on  their  gen- 
eral property,  pay  the  gross  receipts  tax  on  public  service  com- 
panies above  described. 


G34  VVATKli   l*OWERS,    l^URESTKY,   AND    DiLVlNAGE. 

jManufacturiug  and  mercantile  companies. 

These  business  corporations  are  taxed  on  their  real  property 
as  are  individuals.  They  are  taxed  on  the  average  value  of  the 
persoualty  had  from  time  to  time  in  their  possession  during 
the  year.  The  tax  is  for  state  and  local  purposes.  R.  S.  2740 
and  2742.  These  companies  pay  the  capital  stocK  tax  for  state 
purposes. 

Foreign  corporations. 

Foreign,  like  domestic  corporations,  are  assessed  on  their 
general  property  in  the  state.  Like  domestic  corporations  they 
pay  the  capital  stock  or  the  gross  receipts  tax  depending  upon 
the  nature  of  the  business  conducted. 

Administration. 

Ohio  corporation  tax  laws  are  administered  by  the  state  and 
county  auditors.  Assessment  of  corporate  property  is  gener- 
ally made  by  tiie  county  auditors,  but  such  assessments  are  sub- 
ject to  equalization  by  the  board  of  appraisers  and  assessors, 
consisting  of  the  state  auditor,  state  treasurer,  attorney  general 
end  secretary  of  state. 

Wisconsin, 

Chief  features. 

]  ii>t.  Tlic  broad  api)licati()n  of  the  ad  valorem  system  to 
all  public  serviee  companies,  except  telephone  companies. 

Second.    A  tax  on  the  gross  receipts  of  telelphone  companies. 

Third.  The  exeinptiou  from  taxation  of  shares  of  stock  in 
Wisconsin  corporations  which  are  taxed  on  their  property 

General  property  tax. 

All  corpoi'atioiis  in  Wisconsin,  with  the  exeption  of  those 
oj)crating  a  telephone  system,  are  taxed,  on  their  general  prop- 
erty. Tiie  property  of  railroad,  street  railway,  of  electric  light, 
heat  and  ]H)wcr  companies,  when  operated  .in  connection  with 
a  street  railway,  of  express,  car,  freight  line  and  equipment 
comiianies  and  of  telegraph  companies,  is  assessed  by  the  tax 
commission.  In  the  case  of  steam  railroads,  express,  car,  freight 
line  and  equipment  companies  and  of  telegraph  companies,  the 
assessment  is  for  state  purposes,  the  local  units  deriving  no 
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revenue  from  these  companies  except  through  a  local  assess- 
ment and  tax  on  certain  property  not  specifically  used  in  the 
exercise  of  the  companies'  franchises.  The  assessment  of  street 
railway  and  light,  heat  and  power  companies  is  for  state  anA 
local  purposes.     See  railroads,  etc.  _ 

Ih  S.  OWEN, 

iStock  and  bond  holders. 

Shares  of  stock  in  Wisconsin  corporations  which  are  taxed  en 
their  property  are  exempt  from  taxation  in  the  hands  of  the 
holders.  Shares  in  other  corporations  are  taxed.  R.  S.  (1898; 
sees.  1034, 1038  and  1040. 

Steam  railroads 

The  property  of  steam  railroads  is  assessed  for  state  pur- 
poses by  the  tax  commission.  The  property  inciuded  in  such 
assessment  is  the  franchise,  right  of  way,  roadbed,  tracks,  sta- 
tions, terminals,  rolling  stock,  equipment  and  all  other  real 
estate  and  personal  property  used  or  employed  in  the  opera- 
tion of  the  railroad  or  in  conducting  its  business.  The  companies 
are  required  to  make  reports  to  the  tax  commission,  and  tha 
commission  is  given  very  broad  powers  in  making  such  assess- 
ment. 

Real  estate  not  adjoining  the  track,  stations  or  terminals, 
grain  elevators  and  coal  docks  not  exclusively  used  by  rail- 
roads in  the  operation  of  their  business  are  assessed  and  taxed 

locally. 

The  rate  of  state  taxation  is  the  average  rate  on  the  general 
property  in  the  state,  determined  by  dividing  the  total  taxes, 
state,  county,  and  local,  on  the  general  property  in  the  state 
by  the  aggregate  value  of  such  property  subject  to  taxation. 
Ch.  315  L.  1903  as  amended  by  Ch.  216,  Laws  1905. 

Telegraph  companies. 

The  property  of  telegraph  companies,  including  their  fran- 
chise, is  assessed  annually  by  the  tax  commission  for  state  pur- 
poses. The  real  estate,  personalty  and  franchise  of  such  com- 
panies are  included  as  an  entirety  in  such  assessment,  much  the 
same  as  in  the  case  of  steam  railways.  No  portion  of  the  tax 
of  these  companies  is  apportioned  to  the  local  units.  Ch.  494, 
L,  1905. 
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Telephone  companies. 

These  companies,  for  purposes  of  taxation  are  treated  differ- 
ent than  are  other  public  service  companies.  They  are  taxed 
on  their  gi-oss  reciepts — ^those  with  gross  receipts  of  $100,000 
and  over  pay  a  license  fee  of  four  per  cent  on  gross  receipts. 
Those  with  gross  receipts  of  less  than  $100,000  pay  a  license 
fee  of  two  and  one-half  per  cent  on  their  gross  receipts.  The 
license  fee  on  eighty-five  per  cent  of  the  gross  receipts  is  paid 
to  the  town,  city  or  village  in  which  the  exchange  is  located. 
The  license  fee  on  the  remaining  fifteen  per  cent  of  the  gross 
receipts  is  paid  to  the  state  for  state  purposes.  Sec.  1222a, 
Wis.  B.  S.,  as  amended  by  Ch.  488,  L.  1905. 

Express,  sleeping  car,  freight  line  and  equipment  companies. 

These  companies  are  taxed  imder  the  ad  valorem  system.  The 
basis  for  taxation  is  Wisconsin's  per  mileage  share  of  the  value 
of  the  company  *s  capital  stock,  less  the  value  of  its  real  estate 
situated  outside  of  Wisconsin,  and  its  personal  property  not  spe- 
cifically used  in  carrying  on  its  business.  The  rate  is  the  same 
as  in  the  case  of  steam  railways.  The  tax  is  for  state  purposes 
only.    Wis.  R.  S.  sees.  Ill,  112,  113, 114  and  Ch.  477  L.  1905. 

Street  railways. 

These  companies  and  electric-light  companies  operated  in  con- 
nection with  a  street  railway,  are  taxed  on  their  properly  and 
franchises  according  to  valuation  thereof  in  substantially  the 
manner  as  provided  in  the  act  for  ad  valorem  taxation  of  the 
property  of  steam  railrods.  The  board  values  the  property 
of  each  street  railway  company,  including  its  franchise,  as  an 
entirety.  When  the  property  of  a  light,  heat  and  power  com- 
pany is  operated  in  connection  with  that  of  a  street  railway, 
the  property  of  the  light,  heat  and  power  company  and  that 
of  the  street  railway  are  valued  together  for  taxation  purposes 
as  a  unit. 

Eighty-five  per  cent  of  the  tax  collected  from  these  com- 
panies is  apportioned  among  the  local  units  in  proportion  to 
the  gross  earnings  of  such  companies  ,in  each.  Fifteen  per 
cent  of  such  tax  is  retained  by  the  state  for  state  purposes.  Ch. 
493,  L.  1905. 
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Manufacturing  and  mercantile  companies. 

Business  corporations  are  assessed  and  taxed  locally  for  both 
state  and  local  purposes  on  their  real  property  and  on  their 
tangible  and  intangible  personalty.  The  state  levies  no  special 
tax  on  this  class  of  corporations. 

Foreign  corporations. 

For  purposes  of  taxation  foreign  corporations  are  treated  as 
are  similar  domestic  corporations. 

Administration. 

Wisconsin  corporation  tax  laws  are  administered  by  the 
tax  commission  composed  of  three  members  appointed  by  the 
governor  for  eight  years.  Ch.  380,  L.  1905. 


SOUTH  CENTRAL. 

Ahhania. 
Chief  features. 

First.  Franchise  tax  on  all  companies  enjoying  public  privi- 
leges. 

Second.    License,  or  privilege  taxes  based  on  capital  stock  of 
certain  companies  and  in  the  shape  of  lump  sums  from  other. 
.  Third.    Franchise  tax  on  foreign  corporations  for  state  and 
county  purposes. 

Fourth.  Constitutional  provision  requiring  the  general  ap- 
plication df  the  property  tax  to  all  property. 

General  property  tax. 

The  property  of  private  corporations,  associations  and  in- 
dividuals must  forever  be  taxed  at  the  same  rate.  Con.  sec. 
217. 

Stocks  and  bonds. 

Shares  of  stock,  except  in  banking  associations,  are  assessed 
to  the  owners.  The  issuing  company  pays  the  tax  and  gets  a 
lien  on  the  stock  or  interest  in  the  property  of  the  company. 
('ode  1907,  sec.  2082,  subd.  9,  as  amended  by  act  of  March  7th, 
1907,  p.  403,  sec.  3.    Act  of  March  4,  1907,  exempts  shares 
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in  public  service  corporations  which  pay  a  franchise  tax.   Bonds 
are  assessed  and  taxed  as  other  personalty. 

Franchise  tax  on  public  service  companies. 

All  corporations  which  have  or  exercise,  under  authority 
from  Alabama  or  any  other  state,  any  exclusive  privileges, 
franchises  or  friction  which  is  or  may  be  dependent  upon  the 
gi'ant  of  public  power  or  privileges,  or  which  involves  the 
operation  of  any  public  utility  in  Alabama,  pay  a  franchise 
tax  for  state  and  local  purposes.  The  franchise  value  is  taxed 
at  the  same  rate  as  other  property  and  is  ascertained  by  the 
state  tax  commission  as  follows: 

Companies  doing  business  within  the  state:  from  the  true 
value  of  all  shares  of  stock  plus  the  true  value  of  all  indebted- 
ness secured  by  any  mortgage,  lien  or  other  charge  on  pro- 
perty, wliich  is  taken  to  be  the  value  of  the  entire  property, 
tangible  and  intangi])le,  of  the  company,  is  deducted  the  vaine 
of  the  entire  tansfible  real  and  personal  property. 

Companies  doing  an  interstate  business:  from  the  value  of 
the  entire  property,  tangible  and  intangible,  of  the  company, 
ascertained  as  above,  is  deducted  the  value  of  all  real  and  per- 
sonal property  not  specifically  used  in  the  business  of  the 
company.  The  result  is  taken  as  the  value  of  the  entire 
tangible  and  intan^jrible  property  specifically  used  by  the  com- 
pany. The  value  of  all  such  company's  property,  tangible  and 
intangible,  in  Alabama,  is  such  i)roportion  of  the  entire  prop. 
erty,  tangible  and  intangi])le,  specifically  used  in  the  busi- 
ness as  tlie  total  lines  within  the  state  bear  to  the  total  lines 
both  inside  and  outsitle  the  state,  or  as  the  total  receipts  within 
the  stale  bear  to  the  total  receipts  w^ithout  the  state.  Prom 
this  amount  is  deducted  the  total  assessed  valuation  of  all  real 
and  personal  property  witliin  the  state.  The  tax  is  apportioned 
among  the  counties,  cities,  vilajjfes,  etc.  Code  1907,  sees.  2364 — - 
2390. 

Franchise  tax  on  foreign  corporations. 

Every  foreign  corporation  authorized  to  do  business  in  the 
state,  excepting  benevolent,  educational,  or  religious  corpora- 
tions  pay  a  franchise  tax  based  on  capital  stock  for  the  u«8e 
of  the  state,  and  one-half  the  amount  paid  to  the  state  to  one 
county.    Code  1907,  sees.  2391—2400. 
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Privilege  taxes. 

AH  domestic  corporations  not  otherwise  specifically  required 
to  pay  a  license  tax  shall  pay  a  privilege  tax  according  to 
capital  stock.  $10— $500  capital  stock  $10,000  to  $1,000,000 
and  over.    Code  1907,  sec.  2361  siibd.  26. 

Railroad  companies. 

Railroad  corporations  are  taxed  on  their  franchises  in  ad- 
dition to  the  ad  valorem  tax  which  is  assessed  by  the  state 
board  of  assessments.  Code  1907,  sees.  2133—2145,  2364— 
2390. 

Tele^aph  and  telephone  companies. 

Telegraph  companies  are  taxed  on  their  franchise  and  on 
their  property  which  is  assessed  by  the  state  board  of  assess- 
ment. Code  1907,  sees.  2141—2145,  2364—2390.  In  addition 
tathe  above  such  companies  pay  a  license  tax  to  cities  and  towns 
and  a  privilege  tax  based  on  mileage  to  the  state.  Companies 
having  one  hundred  and  fifty  miles  or  less  of  line  one  dollar 
per  mile;  those  having  lines  in  excess  of  one  hundred  and 
fifty  miles,  pay  five  hundred  dollars  and  one  dollar  per  mile. 
Code  1907,  sec.  1085. 

Long,  distance  telephone  companies  are  taxed  on  their  fran- 
chise and  property  as  are  telegraph  companies.  In  addition 
to  the  above  such  companies  pay  a  pri^^lege  tax  based  on  mile- 
age and  a  license  tax  to  cities  and  towns.  Code  1907,  sees. 
2143,  2085,  2364—2390.  Local  telephone  companies  are  taxed 
on  their  property  and  receipts.  Code  1907,  sees.  2115 — 2116, 
and  a  license  tax  according  to  population.  Code  1907,  sec. 
2361,  subd.  88. 

Electric  light,  gas,  water- works  and  street  railways  companies. 
These  local  public  utility  companies,  in  addition  to  the  fran- 
chise and  ad  valorem  tax,  pay  a  license  or  privilege  tax  based 
m  population,  to  the  state.  City  of  20,000  or  more,  $200;  be- 
tween ten  and  twenty  thousand,  *50 ;  between  5,000  and  10,000, 
$'25;  less  than  5000,  $15.  Code  1907,  see.  2361,  subdiv.  35; 
Id.  sees.  2364—2390. 

Sleeping  car  companies. 

Sleeping,  etc.,  car  companies  i)ay  to  the  state  a  privilege  tax 
of  $3,000,  in  lieu  of  all  other  taxes  and  licenses  except  $10  to 
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municipalities  autliorized  to  collect  a  privilege  or  license  tax. 
Code  1907,  sec.  2087. 

Express  companies. 

Each  express  company,  domestic  or  foreign,  pays  a  privi- 
lege tax  of  $4,000  to  the  state,  and  a  privilege  tax  to  dties, 
etc.,  based  on  population.  500  pop.,  $2.50  to  30,000  pop.  $500 
per  annum.  The  above  and  ad  valorem  taxes  in  lieu  of  all 
other  exactions.    Code  1907,  sec.  2086. 

Manufacturing  and  mercantile  companies. 

Nearly  all  busine^  corporations,  domestic  and  foreign,  pay 
to  the  stat^,  county,  and  cities,  etc.,  a  license  or  privilege  tax. 
Code  sec.  2361.  In  addition  thereto  these  companies  pay  the  ad 
valorem,  and  privilege  tax. 

Water  powers. 

'*To  encourage  the  development  of  the  various  unused  water 
powers  of  the  state,  the  plants  and  the  property,  business  and 
franchises,  necessary  for  the  production,  transportation,  and 
distribution  of  electric  current,  of  any  person,  firm,  or  of  any 
corporation,  organized  for  the  purpose  of  developing  liydra 
electric  power  for  the  use  of  the  public,  shall  in  consideration 
of  the  benefit  to  be  derived  by  the  public  from  the  develop- 
ment and  operation  of  such  properties  and  plants,  be  exempt 
from  state,  county,  and  municipal  property  and  privilege  tax- 
ation of  all  description,  either  under  general  or  local  laws, 
until  ten  years  after  the  beginning  of  the  construction  of  any 
such  plant."  (Does  not  include  the  land  upon  which  plants 
are  erected,  or  hydro  electric  plants  already  developed) .  2069 
as  amended  by  act  July  27,  1907,  p.  520,  sec.  5. 

Foreign  corporations. 

In  addition  to  the  property  and  special  taxes  imposed  upon 
domestic  corporations,  foreign  corporations  pay  a  franchise  tax 
based  on  capital  stock  to  the  state. 

Administration. 

The  state  tax  commission.  Code  1907,  V.  1,  sees.  2210 — ^2220, 
and  the  state  board  of  assessment  Code  1907,  sec.  2135,  Ads 
1907,  p.  354,  have  general  supervision  over  the  taxing  laws. 
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The  latter  assesses  the  property  of  railroad,  telegraph  and  long 
distance  telephone  companies.  Code  1907,  sec.  2144.  The  former 
ascertains  the  franchise  value  of  public  utility  companies.  Code 
1^07,  sees,  f  364— 2390. 

Kentucky, 

riiit'f  features. 

FhsL.  Franchise  tax  on  all  public  utility  and  guarantee  and 
security  companies. 

Second.  License  tax  on  all  other  corporations,  excepting 
foreign  insurance  and  foreign  domestic  building  and  loan  asso- 
ciations, banks  and  trust  companies. 

General  property  tax. 

Corporations  are  taxed  on  their  real  and  personal  property. 
In  some  instances,  as  in  the  case  of  railroads,  assessment  is 
made  by  a  central  body  but  generally  assessments  are  made  by 
the  local  officials.     This  tax  is  for  state  and  local  purposes. 

Franchise   tax. 

A  franchise  tax,  in  addition  to  ad  valorem  taxes,  is  collected 
from  all  public  utility  and  guarantee  and  security  companies. 
The  value  of  the  franchise  is  ascertained  by  the  board  of  valua- 
tion and  assessment.  The  method  of  ascertaining  the  franchise 
value  is  very  similar  to  that  adopted  in  Alabama  (see  above). 
The  rate  of  taxation  is  the  same  as  that  on  other  property. 
Stats,  of  Ken.  1909   (Russell)   sees.  6050—6064. 

License    tax. 

All  corporations,  domestic  and  foreign,  except  foreign  in- 
surance, foreign  and  domestic  building  and  loan  associations, 
hanks,  trust  companies  and  corporations  subject  to  pay  the 
franchise  tax  above,  pay  on  annual  license  tax  based  on  capital 
stock  represented  by  property  ovviaed  and  business  transacted 
in  the  state,  which  shall  be  ascertained  by  finding  the  propor- 
tion that  tlie  property  owned  and  business  transacted  in  Ken- 
tucky bears  to  the  aggregate  amount  of  property  owned  and 
husiness  transacted  in  and  out  of  the  state.  Companies  may 
elect  to  pay  at  said  rate  on  their  entire  authorized  capital  stock. 

Id.  sees.  6066—6074. 
41 
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Railroads. 

Railroad  companies  are  taxed  on  their  real  and  personal 
property  assessed  by  the  railroad  commission.  The  total  value 
found  by  such  commission  is  apportioned  to  the  local  units 
according  to  mileage.  Id.  sees.  6097 — 6105.  These  companies 
pay  also  the  franchise  tax. 

Mercantile  and  manufacturing  companies. 

These  concerns  pay  a  license  tax  based  on  capital  stoi^k  and 
are  taxed  locally  on  all  property.    Id.  6066 — 6074. 

Foreign  corporations. 

Excepting  building  and  loan  associations,  foreign  and  do- 
mestic corporations  are  taxed  alike. 

Administration. 

Corporation  taxation  is  under  the  supervision  of  the  board 
of  valuation  and  assessment  and  the  board  of  equalization  and 
assessment.    Ch.  22,  Act  of  1906. 

Mississippi. 

Chief  features. 

First.  Privilege  or  license  taxes  on  about  all  classes  of  cor- 
porations. 

Second.  Tax  on  the  capital  stock  of  domestic  corporations 
other  than  railroads  and  banks. 

Third.    The  general  application  of  the  property  tax. 

General  property  tax. 

The  real  and  personal  property  of  corporations  is  taxed  for 
state  and  local  purposes.  In  some  instances  assessment  is  made 
by  a  central  body,  but  in  most  cases  assessment  and  levy  are 
local.     Code  1906,  sees.  4259-4267,  4382-4391. 

Capital  stock  tax. 

The  capital  stock  of  all  domestic  corporations,  other  than 
railroads  and  banks,  is  listed  with  the  local  assessors  and  taxed. 
In  arriving  at  the  value  of  the  capital  stock  for  taxation,  the 
aggregate  value  of  all  real  estate,  owned  by  the  respe^^tive  com- 
panies and  subject  to  taxation  is  deducted  from  the  market 
Vftluo  of  thp  capital  stpcK,    I(J.  sec,  4867, 
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Railroads. 

Railroad  companies  are  taxed  on  their  real  and  personal  prop- 
erty. The  value  of  such  property  is  ascertained  by  the  mem- 
bers of  the  railroad  commission  who  constitute  the  state  rail- 
road assessors.  The  franchise  and  capital  stock  of  such  com- 
I)anies  are  considered  in  arriving  at  the  value  of  the  property 
for  taxation.  The  assessed  value  is  apportioned  and  the  taxes 
collected  locally.    Id.  sees.  4382—4391. 

In  addition  to  above,  railroad  companies,  classified  by  the 
railroad  commission,  pay  privilege  taxes  as  follows: 

Those  of  the  first  class,  per  mile $22.50 

Those  of  the  second  class,  per  mile 16.87 V^ 

Those  of  the  third  class,  per  mile !10.00 

Those  of  the  fourth  class,  per  mile. .  (narrow  guage)     2.00 
Id.  sec.  3856. 

Transmission  companies. 

Telegraph  and  telephone  companies  are  assessed  and  taxed  on 
their  property  as  are  railroad  companies.    Id.  4384 — 4391. 

In  addition  to  the  above  transmission  companies  pay  privi» 
lege  taxes  as  follows: 

Telegraph  companies  operating  1,000  miles  or  more  of  pole 
line,  $2.50:  those  operating  less  than  1,000  miles,  25e  per  mile 
of  pole  line. 

Telephone  exchange  companies  pay  privilege  tax  according 
to  number  of  sul)scribers.  20  subscribers  $2.50  to  150  sub- 
scribers ^50.  Long  distance  companies  pay  according  to  mile- 
age.   Id.   sec.  3856. 

Car  companies. 

Sleepin  g,  parlor  and  dining  car  companies  are  taxed  on  theii 
property  as  are  individuals.  Id.  4384 — 4391.  In  addition  to 
the  ad  valorem  tax  each  such  company  pays  a  privilege  tax  of 
^1^300  and  50c  per  mile  of  first  class  and  30c  per  mile  of  second, 
third  and  fourth  class  railroad  over  which  their  cars  are  opera- 
ted.    Id.  sec.  3867. 

Companies  operating  refrigerator,  oil  tank,  or  stock  cars  in 
the  state,  pay,  in  lieu  of  all  other  taxes,  a  privilege  tax  ol 
$2.00  on  each  car  operated  in  the  state.    Id.  3856. 
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Express  companies. 

Express  companies  pay  the  ad  valorem  tax  assessed  and 
levied  as  in  the  case  of  railroads.     Id.  4384 — 4391. 

In  addition  to  the  above  such  companies  pay  a  privilege  tax 
of  $500,  and  $2.00  per  each  mile  their  cars  are  operated  on 
first  class  and  one  dollar  per  mile  on  second,  third  and  fourth 
class  railroads.    Id.  sec.  3810. 

Electric  light,  gas  and  street  railway  companies. 

These  local  public  service  companies  are  assessed  and  taxed 
locally  on  their  property  and  pay  in  addition  thereto  privilege 
taxes  as  follows: 

Street  railway — $20  per  mile  of  line  or  fraction  thereof.  Id 
sec.  3874. 

Electric  light — according  to  population,  $25 — $75.     Id,  sec. 

Gas  companies — according  to  population,  $50 — $100.  Id.  sec. 

3817.  •           ^i 

Water  works — according  to  population,  $50 — $250.  Id.  sec. 
0886. 

Manufacturing  and  mercantile  companies. 

Business  and  manufacturing  companies  are  assessed  and 
taxed  locally  on  property.  Id.  sees.  4259 — 4267,  and  pay  thfe 
tax  on  capital  stock.    Id.  sec.  4267. 

Foreign  corporations. 

Except  in  the  case  of  building  and  loan  insurance  companies, 
foreign  and  domestic  corporations  are  taxed  alike. 

Administration. 

« 

The  railroad  commission  act  as  a  board  of  railroad  assessors 
and  assess  the  property  of  railroad  and  transmission  companies. 
Other  corporations  are  assessed  and  taxed  locally. 

OJdahoma. 

Chief  features. 

First.  The  classification  of  corporation  for  purposes  of  taxa- 
tion. 

Second.  Gross  revenue  tax  on  public  service  companies  f<»r 
state  purposes. 
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General  propei'ty  tax. 

All  corporations  pay  taxes  on  their  real  and  personal  prop- 
erty, but  for  local  purposes. 

The  property  of  public  service  corporations  is  assessed  by  the 
state  board  of  equalization  of  all  other  corporations  by  the  local 
assessors.  Comp.  laws  1909  (Snyder),  sees.  7584-7598,  7558- 
ii)t7.  ■       ■  •    i 


Stock  and  bonds. 

Shares  of  stock  and  bonds  seems  to  be  taxed  to  the  owners 
generally.  Bank  pays  tax  for  its  shareholders.  Stock  in  build- 
ing and  loan  associations  is  exempt.  Id.  sees.  7558,  7662,  7573, 
1511-1512,  7580-7583. 

Public  service  companies. 

All  public  service  companies  (transportation,  including  car 
companies,  transmission,  gas,  electric,  light,  heat  and  power, 
water  works  and  water  power  companies  and  all  others  au- 
thorized to  exercise  the  right  of  eminent  domain  or  to  occupy 
any  right-of-way,  street,  alley  or  public  highway)  are  taxed 
locally  on  their  property.  The  property  of  such  companies  is 
assessed  by  the  state  board  of  equalization  which,  through  the 
state  auditor,  certifilies  to  the  county  clerk.  The  return  shows 
the  portions  of  the  property  of  all  public  service  companies 
in  each  county  and  local  unit  and  the  assessed  value  thereof. 
The  tax  is  collected  locally.    Id.  sees.  7584 — 7598. 

In  addition  to  the  above  ad  valorem  tax,  public  service  com- 
panies pay  to  the  state  for  state  purposes  a  gross  revenue  tax 
Railroads,  one-half  of  one  per  cent;  car  and  express  companies, 
three  per  cent;  telephone  companies,  one-half  of  one  per  cent; 
telegraph  companies  two  per  cent;  electric  light,  heat,  power 
and  gas  companies,  one-half  of  one  per  cent;  water  works  com- 
panies, one-fourth  of  one  per  cent  of  gross  receipts  from  busi- 
ness done  in  the  state.    Id.  sec.  7702. 

Mining,  oil  and  gas  companies. 

These  companies,  like  public  utilities,  are  taxed  locally  on 
their  property  and  pay  to  the  state  a  tax  of  one-half  of  one  per 
cent  on  gross  receipts  for  their  products.    Id.  7706. 
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Corporations  other  than  public  service. 

All  corporations,  other  than  public  service,  report  to  local 
assessors  and  are  assessed  on  all  property.    Id.  7558 — 7577. 

i\rany  of  these  companies  are  subject  to  the  license  tax  enac- 
ted in  1910,  Laws  1910,  Ch.  57. 

Foreign  corporations. 

Domestic  and  foreign  corporations  are  taxed  alike. 
License  tax. 

Domestic  and  foreign  corporations,  other  than  railroad,  car, 
electric  railway,  telephone  and  telegraph,  heat,  light  and  power, 
water-works,  and  water  power  companies,  insurance,  bank  and 
trust  building  and  loan  companies,  pay  license  tax  as  fol- 
ios: 

Domestic  companies,  50c  for  each  $1,000  of  authorized  capi- 
tal stock. 

Foreign  companies,  $1.00  on  each  $1,000  of  authorized  capi- 
tal stock.  Laws  1910,  Ch.  57. 

Administration. 

A  state  board  of  erjualization  administers  the  tax  laws. 
Board  is  composed  of  the  governor,  state  auditor,  state  treas- 
urer, secretary  of  state,  attorney  general,  state  examiner  and 
inspector,  and  president  of  the  ])oard  of  agriculture.  Id.  see. 
7620. 


WESTERN. 
Utah. 

Chief  features. 

First.  An  annual  license  tax  based  on  the  authorized  capi- 
tal stock. 

Second.  Exemption  of  corporate  stock  if  the  property  of 
issuing  companies  is  taxed. 

Third.    The  broad  application  of  the  general  property  tax.     • 

General  property  tax. 

All  corporations,  excepting  insurance  companies,  are  assessed 
and  taxed  on  their  general  property  for  state  and  local  pur- 
poses. 
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Railroad,  street  railway,  car,  telephone,  telegraph,  electric-light, 
pipe  line,  power  and  express  companies. 

Are  taxed  on  real  and  personal  property  and  franchises.  If 
operating  in  more  than  one  county  such  property  is  assessed 
hy  the  state  board  of  equalization  and  the  assessed  value  is  ap- 
portioned among  the  counties  according  to  value  of  property  of 
mileage  in  each  of  such  counties.  Lands  not  used  by  rail- 
roads  in  the  exercise  of  their  franchises  is  assessed  by  the 
county  assessors. 

The  property  of  all  such  companies  operating  wholly  within 
one  county  is  assessed  locally.  Comp.  Laws,  1907,  sec.  2513-^ 
2515. 

Shares  of  stock. 

Shares  of  stock  in  corporations  taxed  on  their  property  are 
exempt.     Con.  Art.  13,  sec.  2. 

Annual  license  tax. 

Foreign  and  domestic  corporations,  other  than  those  formed 
for  charitable  or  religious  purposes  and  private  canal  and  irri- 
gation and  insurance  companies,  pay  an  annual  license  tax 
based  on  capital  stock.  Five  dollars  for  $10,000  to  fifty  dollars 
for  $200,000  and  over  of  capital  stock.  Id.  sees.  456 — 6  to 
456—10. 

Manufacturing  and  mercantile  companies. 

These  companies  pay  the  annual  license  tax  and  ad  valorem 
taxes. 

Foreign  corporations. 

In  matters  of  taxation  there  is  no  discrimination  between 
foreign  and  domestic  corporations. 

Administration. 

The  state  board  of  equalization  composed  of  four  members 
appointed  by  the  governor  for  four  years  has  supervision  over 
corporation  taxation.  Id.  sec.  2583. 
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Wyoming 

Chief  features. 

First.  Tax  on  the  capital  stock  and  surplus,  not  includinj^ 
real  estate  in  other  states,  of  foreign  corporations. 

Second.  The  broad  application  of  the  general  property  tax 
administered  by  county  assessors  and  by  the  state  board  of 
equalization. 

General  property  tax. 

All  corporations,  other  than  insurances  and  express  compau- 
ies,  are  taxed  on  their  property.  Comp.  Stats.  1910  (Mullen) 
sees.  2330,  2331,  2444—2448. 

Tax  on  capital  stock  on  foreign  corporations. 

The  paid  in  capital  stock  and  surpluus  of  all  foreign  corpora- 
tions are  assessed  against  them.  Shares  in  the  hands  of  the 
owners  are  exempt.    Id.  sec.  2334. 

Shares  of  national  bank  stock  are  assessed  to  the  owners. 
Id.  sec.  2332. 

Railroads. 

The  property,  real  and  personal  including  the  franchises,  of 
railroad  corporations,  is  assessed  by  the  state  board  of  equali- 
zation. The  assessed  valuation  is  prorated  among  the  counties 
according  to  mileage  of  track.  Real  and  personal  property  not 
specifically  used  in  the  exercise  of  their  franchise  is  assessed 
by  the  county  assessor.  Id.  sees  2358 — 2361. 
Telegraph  and  telephone  companies. 

Transmission  companies  are  assessed  and  taxed  as  are  rail- 
road companies.    Id.  sees.  2358-2361. 

Express  companies. 

Express  companies,  in  lieu  of  all  other  taxes  pay  five  per  cent 
on  their  gross  receipts  from  business  done  in  the  state.  One- 
half  of  tax  goes  to  the  local  units,  one-half  to  state  for  state 
purposes.  Companies  report  to  state  auditor,  and  state  board 
of  equalization  from  this  report  and  other  information  ascer- 
tains the  gross  receipts.    Id.  sees.  2444^2446. 
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Car  companies. 

Railroad  companies  hauling  private  cars  (other  than  sleeping 
etc.)  report  to  state  auditor  total  number  of  miles  made  in 
Wyoming  by  the  cars  of  the  different  companies.  State  board 
of  equalization  ascertains  the  number  of  cars  necessary  to  make 
such  reported  mileage  and  fixes  a  value  thereon.  Value  is  ap- 
iwrtioned  to  the  different  counties  according  to  mileage.  Id. 
s(H's.  2362-2366. 

Sleeping,  etc.,  car  companies  are  taxed  on  the  value  of  the 
ears  used  in  Wyoming.  The  cars  are  listed  for  taxation  by  the 
person  in  charge  thereof  an^  are  assessed  as  are  other  cars. 
Id.  sec.  2358. 

Manufacturing  and  mercantile  companies. 

These  companies  are  taxed  on  their  general  property  by  the 
county  assessor. 

Foreign  corporations. 

See.  2334  comp.  stats.  1910,  provides  for  a  tax  on  the  paid  in 
capital  stock  and  surplus  of  all  foreign  corporations.  Domestic 
companies  are  expressly  exempted.  Otherwise  foreign  and 
domestic  corporations  receive  similar  treatment. 

Administration. 

There  is  a  commissioner  of  taxation  in  Wyoming,  but  the 
slate  board  of  equalization  does  the  assessing  of  what  corporate 
property  is  assessed  by  otlier  than  the  county  assessors.  Laws 
1909,  Ch.  66  (Comr.  of  Taxation). 

Washington. 

Chief  features. 

First.  Privilege  taxes  on  private  car  and  express  companies 
in  addition  to  the  property  tax. 

Second.  Application  of  the  general  property  tax  to  railroad 
and  telegraph  companies. 

Third.  Telephone  companies  are  taxed  on  real  and  personal 
property  by  local  assessors. 

General  property  tax. 

The  property  real  and  personal,  of  all  corporations  is  taxed 
under  the  general  property  tax  for  state  and  local  purposes. 
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Stocks  and  bonds. 

The  stock  of  all  banks  is  assessed  to  bolder  where  bank  is  sit- 
uated. Bank  pays  the  tax  and  gets  lien  on  the  shares.  Deduc- 
tion is  made  for  assessed  valne  of  all  real  estate  of  bank.  L. 
'07,  p.  61,  sec.  1.  Where  the  property  of  corporations  is  assessed 
it  is  held  to  be  double  taxation  and  illegal  to  assess  shares  of 
stock  against  the  owners.  Red  Path  v.  Spokane  Co.,  23  Wash. 
436. 

Railroads  and  street  railways. 

All  property  of  railroads,  including  franchises,  right-of-way, 
road-bed,  tracks,  terminals,  rolling  stock  equipment,  etc.,  is 
assessed  by  the  state  board  of  tax  commissioners.  Real  estate 
not  adjoining  its  tracks,  stations  and  other  buildings  are 
asssessed  locally.  L.  '07,  p.  132.  The  value  of  such  property  is 
apportioned  to  the  counties  according  to  mileage.  The  tax  is 
collected  locally.    Id.  p.  139,  sec.  11. 

Transmission  companies. 

Telephone  companies  pay  taxes  on  their  real  and  personal 
property  assessed  by  the  county  assessor.  Companies  make  re- 
ports to  such  assessor.    P.  C.  sec.  8632. 

Telegraph  companies  pay  taxes  oh  all  their  real  and  personal 
property  which  is  assessed  as  is  railroad  property  by  the  state 
board  of  tax  commissioners.  The  items  of  property  are :  Ftan- 
chipes,  right-of-way,  poles,  w^ires,  cables,  devices,  appliances, 
instruments  and  all  other  property  used  or  employed.  The 
value  is  apportioned  to  the  counties  according  to  mileage.  The 
tax  is  collected  locally.    L.  '07,  p.  243. 

Car  and  express  companies. 

Private  cars  operated  for  transportation  of  merchandise  are 
subject  to  a  privilege  tax  of  seven  per  cent  on  gross. receipts  for 
business  done  within  the  state.    L.  '07,  p.  46,  -sec.  1. 

Express  companies  pay  a  privilege  tax  equal  to  five  per  cent 
of  gross  receipts  for  business  done  within  state.  L.  '07,  p.  79, 
sec.  1. 

The  privilege  tax  on  private  car  and  express  companies  is  in 
addition  to  the  general  property  tax, 
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Manufacturing  and  mercantile  corporations. 

These  two  classes  of  corporations  are  assessed  locally  on  their 
real  and  personal  property  as  are  individuals.    P.  C.  8612. 

Foreign  corporations. 

For  purposes  of  taxation  there  is  no  difference  between 
foreign  and  domestic  corporations. 

Administration. 

The  administration  of  the  taxing  laws  of  Washington  is  in 
the  hands  of  a  state  board  of  tax  commissioners.  Three  mem- 
bers appointed  by  the  governor  for  four  years. 


PACIFIC. 
California. 

Chief  features. 

First.  The  license  tax  on  all  corporations,  domestic  and 
foreign,  based'upon  capital  stock  for  state  purposes. 

Second.  The  broad  application  of  the  general  property  tax  to 
all  corporations. 

Third.  The  absence  of  any  tax  on  shares  of  stock,  other  tjian 
those  of  national  banks,  on  the  theory  that  the  same  possess  no 
intrinsic  value  over  and  above  the  actual  market  value  of  the 
corporation  which  they  represent. 

General  property  tax. 

All  corporations  are  taxed  on  their  general  property  for  state 
and  local  purposes.    Pol.  Code,  sees.  2641,  3663,  3628. 

Stock  and  bond  holders. 

Shares  of  stock,  other  than  national  bank  stock,  are  not  taxed. 
Id.  sees.  3608,  3609.    Bonds  arc  taxed.    Id.  3629. 

License  tax. 

All  corporations,  domestic  and  foreign,  pay  an  annual  license 
tax  authorizing  the  transaction  of  business.  The  tax  is  based 
upon  capital  st(H*k  and  increaasc^s  from  ten  dollars  on  a  company 
liaving  a  capital  stock  of  not  exceeding  $10,000  to  a  tax  of  two 
hundred  and  fifty  dollars  if  the  capital  stock  exceeds  $5,000,000, 
L.  1907,  Ch.  347. 
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Railroads. 

Railroads  are  taxed  on  their  property  for  state  and  local 
purposes.  Assessment  is  by  the  state  board  of  equalization. 
The  items  of  property  assessed  include  the  franchise,  roadway, 
roadbed,  rails  and  rolling  stock.  Depots,  stations,  shops,  and 
buildings  on  and  of  the  right  of  way  are  assessed  by  the  county 
assessors.  The  valuation  found  by  the  state  board  of  equaliza- 
tion is  apportioned  among  the  local  units  in  proportion  to 
mileage  therein.    P.  C.  sees.  .3665,  3668. 

Transmission  companies. 

Telegraph  and  telephone  lines  are  assessed  by  the  county- 
assessors  as  personal  property  and  are  taxed  at  a  rate  per  mile. 
Id.  sec.  3663. 

Car  and  express  companies. 

California  has  no  special  method  for  the  assessment  of  freight 
car,  express  and  similar  transportation  companies.  They  are 
assessed  by  the  county  assessors  in  the  same  manner  as  are 
other  corporations.  The  Pullman  Company  is,  however,  as- 
sessed by  the  state  board  of  equalization  as  a  railroad  operating 
in  more  than  one  county.  Report  of  Commissioner  on  Taxation 
and  Rev.,  1906,  p.  41. 

Local  utilities. 

Street  railways,  electric  light  and  gas  companies  are  assessed 
locally  for  state  and  local  purposes.  These  companies,  as  all 
others,  pay  the  license  tax  above  described. 

Water  ditches  and  toll  roads. 

Water  ditches  constructed  for  mining,  manufacturing  or  ir- 
rigation purposes,  and  wagon  and  turnpike  toll  roads  must  be 
assessed  the  same  as  real  estate  by  the  assessor  of  the  county, 
at  a  rate  per  mile  for  that  portion  of  such  property  as  lies 
within  his  county.    P.  C.  sec.  3663. 

Manufacturing  and  mercantile  companies. 

All  business  corporations  are  assessed  locally  on  their  real  and 
personal  property  other  than  shares  of  stock.  P.  C.  sec.  3641. 
These  companies  pay  the  license  tax. 
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Foreign  corporations. 

Foreign  corporations,  for  purposes  of  taxation,  are  treated 
as  are  similar  domestic  corporations. 

Administration. 

The  administration  of  the  assessment  and  levy  of  railroad 
taxes,  and  the  general  supervision  over  assessors,  is  in  the  hands 
of  one  central  body — the  state  board  of  equalization.  The 
board  is  composed  of  one  member  from  each  congressional  dis- 
trict elected  by  the  people  for  four  years.  The  state  comptroller 
is  ex  officio  a  member  of  this  board.    P.  C.  sees.  352,  3700. 

Oregon, 

Chief  features. 

First.  The  general  application  of  the  general  property  tax. 

Second.  License  fee  from  express,  telephone,  sleeping  car, 
refrigerator  car,  and  oil  companies. 

General  property  tax. 

All  corporations  pay  taxes  on  their  real  and  personal  property 
for  state  and  local  purposes.    Laws  1909,  Ch.  218,  sec.  5. 

Stocks  and  bonds. 

Stocks  and  bonds  of  railroad,  sleeping  car,  union  station  and 
depot  companies  and  of  electric  railway,  express,  telegraph, 
telephone,  refrigerator  car,  oil  and  tank  companies,  and  of  heat, 
light,  power,  water,  gas  and  electric  companies  doing  business 
as  one  system,  are  considered  in  arriving  at  the  value  of  the 
property  of  such  companies.  Id.  sees.  6,  7.  Shares  of  national 
bank  stock  are  assessed  to  the  holders.  L.  1907,  p.  487.  Shares 
of  stock  in  other  banks,  trust  companies  and  building  and  loan 
associations  are  assessed  to  the  holders.  L.  1907,  p.  446.  The 
owners  of  stock  in  any  company  taxed  on  its  capital  shall  not 
be  taxed  as  an  individual  for  such  stock.    L.  1907,  p.  490. 

Railroad,  union  depot  and  station  companies,  electric  and  street 
railway  companies,  and  such  heat,  light,  power,  water,  gas  and 
electric  companies  as  do  business  as  one  system  within  the  state, 
pay  taxes  on  all  their  real  and  personal  property  having  a 
citus  in   Oregon  for    state    and    local    purposes.     The  tax  is 
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assessed  and  levied  by  the  board  of  state  tax  commissioners. 
All  property  including,  franchises  of  such  companies  is  assessed 
by  said  boai^d  excepting  real  estate  not  occupied  in  the  exercise 
of  its  franchise,  car  and  machine  shops,  grain  elevators  and 
warehouses,  docks,  bridges  across  boundary  of  state,  and  the 
water  craft  and  real  property  devoted  to  navigation.  These 
latter  items  are  assessed  by  the  local  assessors.  L.  1909,  Ch. 
218,  sec.  5. 

Express,  telephone,  telegraph,  sleeping  car,  refrigerator  car, 
and  oil  companies,  pay  the  property  tax  as  above  and  in  addi- 
tion thereto  pay  a  license  fee :  express  companies  three  per  cent 
of  gross  receipts;  telegraph  and  telephone  companies  two  per 
cent  of  gross  receipts  received  in  the  state.  L.  1907,  Ch.  ,1. 
Sleeping  car,  refrigerator  oar  and  oil  companies  three  per  cent 
on  gross  earnings.    L.  1907,  Ch.  2. 

Manufacturing  and  mercantile  corporations. 

Manufacturing  and  mercantile  corporations  are  taxed  locally 
on  their  real  and  personal  property.  L.  1907,  Ch.  268,  sees.  11, 
13,  14,  15. 

Foreign  corporations. 

Foreign  corporations  are  treated  the  same  as  similar  domestic 
corporations. 

Administration. 

The  whole  state  administration  of  the  assessment  and  levy  of 
corporate  taxes,  excepting  mercantile  and  manufacturing,  is 
in  the  hands  of  the  board  of  state  tax  commisions  composed 
of  two  members  appointed  by  the  governor,  secretary  of  state 
and  state  treasurer  who  are  ex  oflSeio  members  of  the  board. 
One  holds  office  for  two  the  other  for  four  years.  L.  1909, 
Ch.  218,  sees.  1,  2,  3,  4. 
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TABLE  NO.  1-SHOWING  THE  GENERAL  METHODS  OF  TAXING 


Name 

OF 

State. 


Alabama. 


California. 


Connecticut , 


Delaware 


Florida 


Indiana 


Kentucky. 


Maine. 


Maryland. 


Massachusetts., 


Taxed  for 

state 

purposes  only. 


General  Propebtt  Tax. 


Assessed  hy 
state  board . 


1.  Railways. 

2.  Telegraph. 
3  Telephone. 
4.  Express  Go's. 


1.  Railways. 

2.  Telecrraph. 

3.  Telephone. 

4.  Express  Co*s. 

5.  Sleeping?  Car  Go's. 


1.  Railwa.ys. 

2.  Lonsr  distance  Tel- 

phone. 

3.  Teleirraph. 

4.  Sleepinsr  Car  Co*s 


Assessed  by 
local  officials. 


1.  Local  Telephones. 

2.  Express  Co's. 


1.  Railways  operat- 
ing in  more  than 
one  county. 


1.  Railways. 

2.  Telegraph. 


1.  Railways. 

2.  Transmission  Co*s. 

3.  Express. 

4.  SleeplnfiT,  etc.,  Car 

Go's. 


1.  Telegraph.* 

2.  Telephone.* 

3.  Express. 

4.  Car  Go's. 


1.  Telephone. 


1.  Railway. 

2.  Telesrraph. 

3.  Telephone. 

4.  Express  Cos. 


1.  Railway. 

2.  Transmission  Cos. 

3.  Express  Cos. 

4.  Gar  Cos. 


1.  Transmission  Co,. 

2.  Express  Cos. 

3.  Car  Cos. 

(On     real     ppoDerty 
only.) 


1.  Railways  t. 

2.  Transmission  Cos 
I  3.  Express  Cos. 

'  4.  Car  Cos. 
+  Footnote. 


*By  county  assessors. 

t  Corporations  domestic  and  foreig'n  are  assessed  locally  on  real  estate  and  certain 
specific  personal  property  under  the  name  of  machinery. 

t  Taxed  to  defray  expenses  of  railroad  commissioners  in  addition  to  tax  on  proper!  y 
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CERTAIN  PUBLIC  SERVICE  COMPANIES  IN  THE  FOREGOING  STATES. 


TAx  ON  Capital, 


On  capital 
Ktpoek. 


1.   Railways. 


On  capital  stcx^k 

and 

lK>nded  debt 


Tax  on 
trross  receipts. 


Tax  on 

net 
eammirs. 


1.  Railways, 


•*      I 


Frelijrht.  ete., 
Car  Co. 


1 .  Local    tele- 
phone. 


1.  Express  Co*s. 


1.  Telegraph. 

2.  Telephone. 

3.  Express  Co's. 

4.  Sleeping    Car 

Co's. 


1.  R  a  11- 
wai's. 


Specific   taxes. 


1 .  Long  diijtance 
telephones. 

2.  Telegraph. 
37  Express  Co*8. 
i.  Sleeping    Car 

Co's. 


1.  Telegrap/i. 

2.  Telephone. 


1.  Railways. 

2.  Telegraph. 

3.  Telephone, 


1.  Sleeping     Car 

Co's. 

2.  Parlor  Car 

Co's. 


1.  Railway. 

2.  Transmission 
Cos. 

3.  Express    and 
Car  Cos. 

+  Footnote. 


1.  Railways. 

2.  Express  Cos, 

3.  Transmission 
Cos. 

4.  Sleeping,  etc.. 
Car  Cos. 


fl.  Transmission 
Cos. 

2.  Kxpres^  Cos. 

3.  Car  Cos. 


1.  Railways. 

2.  Transmission 
Cos. 

3.  Express  Cos. 

4.  Car  Cos. 


1.  Kailwa^'S. 

2.  Transmission 
Coe*. 

3.  Express  Cos. 

4.  Car  Cos.  , 
(Corporat  e' 

excess. ) 

•     Or  lump  sum. 

+  Value  of  all  franchise  companies  ascertained  on  a  sto'k  and  bin  I  basis:  as  sessed 
value  of  tangible  property  then  deducted,  and  remainder  apportioned  to  cDun  ties  as 
value  of  franchise. 


1.  Railways. 

2.  Telegraph. 

3.  Telephone. 

4.  Express  Co's. 


42 
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TABLE  NO.  I.— SHOWING  THE  GENERAL  METHODS  OF  TAXING 


Taxed  for  state 
purix)ses  only. 

GENBKAii  Property  Tax. 

Namk  of  State. 

Assessed  by 
.state  Ijoard. 

Assessed  by 
local  offlcials. 

Mlchiiran   

1.  Railways. 
,2.  Express  C  38. 

3.  Sleeplnfir  cars. 

4.  Frelflrht  car  Hues. 

1.  Telrgraph 

2.  Telephones 

3.  Railroads 

4.  Express  Cos. 

5.  Car  Cos. 

Minnesota 

1.  Railways. 

2.  Teleirraph. 

3.  Telephone. 

4.  Express. 

5.  Car  Cos. 

1.  Telesrraph  Cos. 

■ 

Mississippi 

1.  Railroads 

2.  Transmission  Cos. 

3.  Car  Cos. 

4.  Express  Cos. 

Nebraska 

1.  Railway's 

2,  Car  Cos. 

3  Transmission   Cos. 

New  Hampshire 

1.  Rallway.s* 

2.  Transmission  Cos. 

3.  Car  Cos. 

4.  Express  Cos. 

New  Jersey 

1.  Teleirraph 

2.  Telephone 

3.  Express 

4.  Car  Cos. 

1.  Railways 

2.  Edulpment  Cos. 

New  York 

North  Carolina.. 

1.  Railways. 

2.  Transmission  Co's 

3.  Express  Co's. 

4.  Car  Co's. 

• 

Ohio 

1.  Rallways.+ 

2.  Tran.smlsslon  Co'B. 

3.  Express  Co's. 

Oklahoma 

1.  Railways. 

2.  Transmission  Co's. 

3.  Express  Co's. 

4.  Car  Co's. 
X  Footnote. 

Oresron 

1.  Railways. 

2.  Transmission  Cos. 

3.  Express  Co's. 

4.  Car  Co's. 

•  Taxed  to  defray  expenses  of  railroad  commissioners  In  addition  to  tax  on  property 
t  By  county  auditors. 
t  For  local  purposes. 
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CERTAIN  PUBLIC  SERVICE  COMPANIES  tMTHE  FOREGOING  STATES. 


Tax  on  Capital. 


On  cai;>ltal 
stoc-k. 


On  capital  stock 
and  lx>iKled  debt. 


■  I- 


1.  Railways. 

2.  Transmission  , 

Cto's.  ^  , 

3.  KxpressCk)s. 

4.  Sleeiilnsr    car 
kCo's. 


1.  Railways. 

2.  Transmission 

3.  Kx  press  Co  s. 

4.  CarCo's. 


1.  CarCo's- 


-I — •- 


*For  state  purposes. 


Tax  on  gros-i 
receipts. 


Tax  on  net 
earnings. 


1.  Railways 

2.  Telephone 

3.  Express 

4.  Car  Cos. 


I  1.  Telefirraph 
'  2.  Telephone 

3.  Express  Cos. 
'  4.  Sleeping     Car 
I  Cos. 


1.  Railways. 

2.  Transmission 
Go's. 

3.  Express  Co's. 

4.  Sleeping  Car 
Go's. 

1.  Railways. 

2.  Transmission 
Co's. 

3.  Express  Co's . 

4.  CarCo's. 


1.  liailways. 

2.  Transmission 
Co's. 

3.  Express  Co's. 


1.  Hallways, 

2.  Transmission 
Co's. 

3.  Express  Co's. 

4.  Car  Co's. 
*  Footnote. 


1.  Transmission 
Co's. 

2.  Car  Co's. 

3.  Express  Co's. 


.specific  taxes. 


1.  Railways 

2.  Transmission 

Cos. 

3.  Car  Cos. 

4.  Express  Cos. 
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TABLE  NO.  1.  -SHOWING    THE  GENERAL     METHOD   OF    TAKING 


Name  of 

^ATS 


Pennsylvania.... 


Rhode  Island.... 


Utah. 


Vermont. 


VirffiDla 


Washington. 


West  Vlrjrinla. 


Wisconsin 


Taxed  for 

state 

purixxses  only 


1.  Railways 

2.  Transmis.sion  Cos. 

3.  Express  Cos. 

4.  Car  Cos. 


1.  Tra  smission  Cos. 

2.  Express  Cos. 


1.  Railways 

2.  Transmission  Cos. 

3.  FIxpressCos. 

4.  Car  Cos. 


WjromlnflT- 


1.  Railways. 

2.  Telegraph  Cos. 

3.  Express  Cos.  A 

4.  Car  &  edulpment 
Cos. 


General  Propebt7  Tax 


Assessed  by 
state  lK>ard. 


1.  Railways 

2.  Transmission  Cos. 

3.  Car  Cos. 

4.  Express  Cos. 
*  Footnote 


1.  Railways+ 


1.  Railways 

2.  Transmission  Cos. 

3.  Express  Cos. 


1.  Railways 

2.  Telegraph 

3.  Telephone* 

4.  Car  Cos. 


1.  Railways. 

2.  Transmission  Co's. 

3.  Express  Co's. 

4.  Car  Co's. 


1.  Railways. 

2.  Telegraph  Cos. 

3.  Express  Cos. 

4.  C  ar   and    Eauip- 
ment  Cos. ft 


Assessi^d  by 
local  officials. 


1.  Railway's 


1.  Railways. 

2.  Transmission  Cos. 
I  3.  Car  Cos. 


*If  operating  in  more  than  one  county.  ,       „ 

tAlternative  with  general  property  tax  on  railrways  and  milage  tax  on  transmis- 
sion Cos. 

tBy  the  county  assessors.  ^    .  ..  ,    ^ 

tiOnthat  portion  of  their  capital  stock,  estimated  at  its  market  value,  which  the 
basiness  done  in  the  state  bears  to  the  entire  business  of  such  company,  with  a  deduc- 
tion for  the  value  of  real  estate  a.ssessed  outside  the  state:  in  lieu  of  all  other  taxes. 
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CERTAIN  Pl'BLIC  SERVICE  OOMPANIE:?  IN  TRE  FOKEOOING  STATES. 


Tax  on  Capital. 


On  o&i;>ital 
stoek. 


On  capital  stock 

and 

bonded  debt 


1.  Railways 

2.  Transmission 
Cos. 

3.  Express  Cos. 

4.  Car  Cos. 


1.  Car    Cos. 


1.  Kxuress    Co8.+ 

2.  Car    A  etiuip- 
ment  Cos.+ 


Tax  on 
crross  receipts. 


1.  Railways 

2.  Transmission 
Cos. 

3.  Express  Cos. 

4.  Car  Cos. 


1.  Transmission 
Cos. 

2.  Express  Cos. 


1.  Railways* 

2.  Tele<rraph* 

3.  Telephone* 


1.  Railways 

2.  Transmission 


1.  Express  Cos. 

2.  Car  Cos. 


1.  Telephone 
Cos. 


Tax  on  net 
earninflrs. 


1.  Express  Cos. 


Specific  taxes. 


1.  Express  Cos. 


1.  Transmission 
Cos. 

2.  Express  Cos. 

3.  Car  Cos. 


1.  Tran.smission 
Cos. 

2.  Expt^ssCos. 


*Altei'native  with  sreneral  property  tax  on  railways  and  milage  tax  on  transmission 

eos*. 
+On  that  portion  of  their  capital  stock,  estimated  at  its  marlcet  value,  which  the 
bus»lnes*s  done  In  the  state  liears  to  the  ontii-e  business  of  such  company,  with  a  de- 
<luc-tlon  for  a  value  of  real  estate  as>ess«'(l  outside  the  state:  In  lii'U  of  all  othiT  taxes 
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SUMMARIES   OP   THE   THREE   PRINCIPAL   FORMS   OF 
TAXATION  IN  VOGUE  IN  THE  THIRTY  STATES 

HEREIN  INCLUDED. 

THE  GENERAL  PROPERTY  TAX. 

Railways. 

The  general  property  tax,  assessed  by  a  central  body  ,is  the 
principal  tax  on  railroads  in  Alabama,  California,  Florida,  In- 
diana, Misisippi,  Michigan,  Nebraska,  New  Hampshire  New  Jer- 
sey, Oregon,  Utah,  "Washington,  West  Virginia,  Wisconsin  and 
Wyoming.  In  Rhode  Island  railroads  are  assessed  under  the 
general  property  tax  system  by  the  local  assessors.  The  prop- 
erty tax  is  applied  to  railroads  in  conjunction  with  other  forms 
of  taxation  in  Kentucky,  Massachusetts,  North  Carolina,  Ok- 
lahoma, Vermont,  (alternative  with  a  gross  receipts  tax  in 
Vermont)  and  Virginia. 
Summary  : 

Fifteen  states  retain  the  geenral  property  tax,  assessed  by  a 
central  body,  as  the  prinicpal  tax  on  railroads. 

Six  states  use  the  general  property  tax  assessed  by  a  central 
body  in  conjunction  with  other  forms  of  taxation  for  railroads. 

One  state  leaves  the  assesment  of  railroad  property  to  the  local 
officials. 

Transmission  companies. 

The  general  property  tax,  assessed  by  a  central  body,  is  the 
principal  tax  on  telegraph  and  telephone  companies  in  Alabama, 
California,  (assessed  by  the  county  assessors)  Indiana,  Michi- 
gan, Mississippi,  Nebraska,  New  Hampshire,  Utah.  Washing- 
ton, West  Virginia  and  Wyoming.  Telegraph  companies  are 
so  assessed  under  the  general  property  tax  system  in  Florida. 
Minnesota  and  Wisconsin.  The  general  property  tax  in  con- 
junction with  other  forms  of  taxes,  is  applied  to  transmission 
companies  in  Kentucky,  Maryland,  Massachusetts,  North  Car«>- 
lina,  Ohio,  Oklahoma,  Oregon  and  Virginia. 
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Summary : 

Eleven  states  apply  to  the  general  property  tax,  assessment 
by  a  central  body,  to  transmission -companies  as  the  principal 
tax  thereon. 

Eight  states  use  the  general  property  4§.x  m  ^^WVkf^fS^^^ 
other  taxes  on  these  companies.  *  ' 

Three  states  apply  the  general  property  tax,  assessment  by  a 
central  body,  to  telegraph  companies. 

Express  companies. 

The  general  property  tax,  assessment  by  a  central  body,  is  the 
principal  tax  on  express  companies  in  Colifornia,  assessed  by 
county  assessors),  Indiana,  Michigan,  Mississipi,  New  Hamp- 
shire, Utah,  Virginia,  West  Virginia,  (the  two  latter  lay  spe- 
cific taxes  also  on  these  companies)  and  Wisconsin.  This  tax 
in  conjunction  with  others  is  applied  to  express  companies 
in  Alabama,  Kentucky,  Maryland  (assessed  locally  on  real 
estate  only),  Massachusetts,  North  Carolina,  Ohio,  Oregon  and 
Oklahoma. 
Summary. 

Nine  states  still  retain  the  general  property  tax,  assessment  by 
a  central  body,  as  the  principal  on  express  componies. 

Eight  states  use  this  tax  in  conjunction  with  others  for  deriv- 
ing revenue  from  this  class  of  corporations. 

Car  companies. 

The  general  property  tax,  assessment  by  a  central  body,  is 
the  chief  tax  on  car  companies  in  Alabama,  (specific  taxes  in 
addition  in  Alabama),  Michigan,  Mississippi,  Nebraska,  New 
Ebimpshire,  Utah,  West  Virginia,  Wisconsin  and  Wyoming. 
This  tax,  in  conjunction  with  other  taxes  is  applied  to  car 
companies  in  Indiana,  Kentucky,  Maryland,  Massachusetts 
(local  assessment  in  Maryland  and  Massachusetts),  New  Jersey, 
North  Carolina,  Ohio,  Oklahoma,  Oregon  and  Washington. 
Summary: 

Ten  states  still  adhere  to  the  general  property  tax,  assessment 
by  a  central  body,  as  the  principal  means  for  obtaining  revenue 
from  car  companies. 

Ten  of  these  states  use  the  general  j)roperty  tax  in  cc^njunc*- 
tfon  with  other  forms  of  taxation  for  ear  oonipanies, 
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THE  GROSS  RECEIPTS  TAX. 

Railroads. 

The  gross  receipts  tax  is  the  principal  tax  on  raillroads  in 
Maine,  Maryland,  Minnesota  and  Vermont.  It  is  used  in  con- 
junction with  other  taxes  in  New  York,  North  Carolina,  Okla- 
homa, Ohio,  Pennsylvania  and  it  has  recently  been  introduced 
in  Virginia.  It  was  the  principal  tax  on  railroads  in  Michigan 
and  Wisconsin  for  many  years,  but  has  recently  been  abandoned 
in  those  states  in  favor  of  the  ad  valorem  tax  on  property. 
Summary : 

Four  states  \ue  the  gross  earnings  tax  a  the  chief  tax  on  rail- 
roads. 

Five  states  use  the  gross  earnings  tax  to  supplement  otlier 
taxes  on  this  class  of  corporations. 

Two  states  have  recently  abandoned  the  gross  earnings  tax. 

One  state  has  recently  adopted  the  gross  earnings  tax  for  rail- 
roads. 

Transmission  companies. 

The  gross  receipts  tax  is  the  principal  tax  on  transmission 
companies  in  Delaware,  Maine,  New  Jersey,  Rhode  Island  and 
Vermont.  It  is  applied  to  these  companies  in  conjunction  with 
other  forms  of  taxes  in  Maryland,  New  York,  North  Carolina, 
Ohio,  Oklahoma,  Oregon,  Pennsylvania  and  Virgina.  It  is  ap- 
plied to  telephone  companies  in  Minnesota  and  Wisconsin. 
Summary : 

Five  states  apply  the  gross  earnings  tax  as  the  chief  tax  on 
transmission  companies. 

Eight  st«.tes  apply  this  form  of  taxation  to  transmission  com- 
panies to  supplement  other  forms  of  taxation. 

Two  states  tax  telephone  companies  on  their  gross  earnings. 

Express  companies. 

The  tax  on  earnings  is  the  chief  tax  on  express  companies 
in  Connecticut,  Delaware,  Maine,  Minnesota,  New  Jersey, 
Rhode  Island  and  Wyoming.  It  is  used  in  conjunction  with 
other  taxes  in  Maryland,  New  York,  North  Carolina,  Ohio,  Ok- 
Jahoma,  Oregon,  Pennsylvania  and  Washington. 
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Summary : 

Seven  states  use  the  gross  earnings  tax  as  the  principal  tax  on 
express  companies. 

Nine  states. use  the  groi^s  earnings  tax  to  upplement  other  taxes 
on  express  companies. 

Car  companies. 

The  gross  earnings  tax  is  the  main  tax  on  ear  companies  in 
Delaware,  Florida,  Maine,  Minnesota  and  New  Jersey.  This 
form  of  taxation  is  used  in  conjunction  with  others  for  deriving 
revenue  from  car  companies  in  Maryland,  New  York,  North 
Carolina,  Ohio,  Oklahoma,  Oregon,  Pennsylvania  and  Washing- 
ton. 
Summary: 

Five  states  use  the  gross  earnings  tax  as  the  principal  source 
of  revenue  from  car  companies. 

Eight  states  use  the  gross  earnings  tax  in  addition  to  other 
taxes  on  car  companies. 


TAX  ON  CAPITAL  STOCK. 

Railroads. 

The  tax  on  capital  stock  is  applied  to  railroads  in  conjunc- 
tion with  other  forms  of  taxation,  in  Delaware  (and  net  earn- 
ings), Massachusetts  (and  real  estate  and  machinery  locally 
assessed  for  state  and  local  purposes),  New  York  (and  gross 
receipts),  and  in  North  Carolina  (and  ad  valorem  and  gross 
receipts) . 
Summary : 

Four  states  apply  the  capital  stock  tax  in  conjunction  with 
other  forms  of  taications  to  railways. 

Transmission  companies. 

The  tax  on  capital  stock  in  conjunction  with  other  forms  of 
taxation,  is  applied  to  transmission  companies  in  ]\Iaryland 
(and  ad  valorem  locally  assessed  and  gross  receipts),  Massa- 
chusetts (and  real  estate  locally  assessed),  New  York  (and 
gross  receipts)  and  in  North  Carolina  (and  ad  valorem  and 
gross  receipts). 
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Summary : 

Four  states  apply  the  capital  sto<'k  tax,  in  conjunction  ^dth 
other  forms  of  taxation  to  transmission  companies. 

Express  companies. 

The  tax  on  capital  stock,  in  conjunction  with  other  taxes  is 
collected  of  express  companies  in  Maryland,  Massachusetts 
(and  real  estate  locally  assessed  for  state  and  local  purposes), 
New  York  (and  gross  receipts),  and  North  Carolina  (and  ad 
valorem  and  gross  receipts). 
Summary: 

Four  states  apply  the  tax  on  capital  stock  in  conjunction  with 

other  forms  of  taxation  to  express  companies. 

• 

Car  companies. 

The  tax  on  capital  stock  is  the  chief  tax  applied  to  car  com- 
panies in  Ohio.  This  tax,  in  conjunction  with  others,  is  ap- 
plied to  these  companies  in  Indiana  (and  ad  valorem),  Mary- 
land and  Massachusetts  (and  real  estate  locally  assessed), 
New  York  (and  gross  receipts),  and  in  North  Carolina  (and 
ad  valorem  and  gross  receipts). 

One  state  applies  the  capital  stock  tax  as  the  principal  tax  on 
car  companies. 

Five  states  apply  this  tax  in  conjunction  with  other  forms  of 
taxation  to  car  companies. 


TAX  ON  CAPITAL  STOCK  AND  BONDED  DEBT: 

Connecticut  derives  its  revenue  from  railways  through  a 
tax  on  capital  stock  and  bonded  and  floating  indebtedness. 

Pennsylvania  taxes  railways  and  transmission,  express  and 
car  companies  on  their  capital  stock,  bonded  debt  and  grogs 
receipts. 

Kentucky  levies  a  franchise  tax  based  on  stock  and  bonds  on 
railway,  transmission,  express  and  car  companies. 
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SPECIFIC  TAXES. 

Specific  taxes  in  the  shape  of  taxes  on  miles  of  wire  and  on 
instruments,  telegraph  and  telephone,  are  levied  on  telegraph 
and  telephone  companies  in  Connecticut,  Delaware,  Virginia, 
\'ermont  and  West  Virginia,  and  in  other  forms  on  these  com- 
panies in  Alabama,  Florida,  and  Mississippi. 

Specific  taxes  are  levied  on  railroads  in  Delaware,  Florida 
and  Mississippi. 


SUMMARY  OF  THE  FOREGOING  ANALYSIS  OF  RAIL- 

ROAD  TAXATION. 

1.  A  tax  based  on  capitalization,  of  which  the  Connecticut 
tax  is  the  best  example. 

2.  A  tax  based  on  an  appraisal  of  property,  of  which  Michi- 
gan and  Wisconsin  furnish  examples. 

3.  A  tax  based  on  gross  earnings,  of  which  there  are  two  dis- 
tinct types. 

(a)  Like  that  of  Maine,  where  all  gross  earnings  of  a  given 
road  or  system,  both  in  and  out  of  the  state,  are  apportioned;  ^ 
the  state  taxing  its  proportion  of  the  whole. 

(b)  Like  that  of  Minnesota,  where  only  the  gross  earnings 
of  interstate  traffic  are  apportioned;  the  state  taxing  all  intra- 
state earnings  and  its  proportion  of  interstate  earnings. 

The  General  Methods  In  Vogue  for  the  Taxation  op  Cor- 
porations. 

The  preceding  description  show  the  chaos  of  principle  in 
which  the  whole  subject  of  corporation  taxation  is  involved. 
They  disclose  no  less  than  thirteen  important  methods  of  taxing 
corporations,  not  counting  the  various  combinations  of  methods 
which  are  practiced  in  some  states.  These  thirteen  methods  in- 
clude  the  following: 

1.  Valice  of  the  property,  i.  e.,  tlie  realty  plus  the  visible 
and  invisible  personalty.  This  was  originally  the  'universal 
method  and  it  is  still  the  practice  in  the  majorty  of  cases. 
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2.  Cost  of  the  property.  This  method  is  still  practiced  in 
isolated  cases,  as  in  Ne\t  York  in  the  local  taxation  of  tele- 
graph companies. 

3.  Capital  stock  at  par  value.  This  is  true  of  the  taxation  of 
manufacturing  and  mercantile  companies  in  New  Jersey. 

4.  Capital  stock  at  market  value.  This  is  true  of  the  general 
corporation  law  in  JMassachusetts  and  in  New  York  when  ap- 
plied to  corporations  where  the  dividends  are  less  than  six  per 
cent.    It  is  also  the  custom  in  local  taxation  in  many  states. 

5.  Capital  stock  plus  bonded  debt  at  market  value.  This  is 
true  of  all  corporations  in  Pennsylvania,  and  Maryland,  with 
certain  restrictions.  In  Maryland  only  the  surplus  over  the 
value  of  the  real  estate  is  taxable  as  capital  stock. 

6.  Capital  stock  plus  total  debt,  both  funded  and  floating. 
This  is  true  of  railroads  in  Connecticut. 

7.  Bonded  debt  or  loans.  This  is  true  of  all  corporations  in 
Maryland  and  Pennsylvania.  In  all  cases  however,  it  is  only 
supplementary  to  the  tax  on  capital  stock. 

8.  Business  transacted.  This  is  true  in  several  states  where 
telephone  companies  are  taxed  on  the  number  of  telephone 
transmitters  in  use;  in  some  states  where  car  companies  are 
taxed  according  to  the  number  and  mileage  of  cars  and  in 
Michigan  of  mining  and  smelting  companies  taxed  on  tonnage. 

9.  Gross  earnings.  This  is  true  of  transportation  and  other 
public  utility  companies  taxed  on  gross  receipts. 

10.  Dividends.  This  is  true  of  gas  and  electric  light  com- 
panies in  New  Jersey. 

11.  Capital  stock  according  to  dividends.  This  is  true  in 
New  York  of  all  coi'porations,  when  the  dividends  are  at  least 
six  per  cent. 

12.  Net  earnings.  This  is  true  of  railroads  and  other  public 
service  companies  in  a  few  states. 

13.  Franchise.  This  is  true  of  a  large  nlimber  of  cases;  but 
the  term  franchise,  denotes  nothing  definite,  and  the  value  of 
the  franchise  is  measured  by  each  one  of  the  preceding  twelve 
tests  except  that  of  property. 
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CRITICISMS  OF  THE  THIRTEEN  GENERAL  ;METH0DS 

OF  TAXING  CORPORATIONS. 

Seligmaii,  in  his  Essays  in  Taxation,  at  pp.  192 — 202,  offers 
the  following  criticisms  of  these  thirteen  general  methods  of 
taxing  corporations: 

**  First,  the  general  property  fax,  or  the  taxation  of  the 
corporate  realty  plus  its  visible  and  invisible  personalty  at 
its  actual  value.  It  will  not  be  necessary  to  show  the  in- 
adequacy of  this  primitive  plan ;  all  the  actual  reforms  are 
moving  away  from  it.  We  have  seen  in  the  previous  chap- 
ter that  the  standard  of  taxation  is  ability  to  pa5^,  and 
that  this  ability  is  no  longer  proportional  to  the  general 
mass  of  property.  The  general  property  tax  is  today  an- 
tiquated. "When  as  a  state  tax  it  is  levied  by  the  local 
assessors,  it  becomes  especially  unjust ;  and  even  when  as- 
sessed by  a  separate  state  board  it  is  inexact,  and  exhibits 
all  the  defects  of  the  general  property  tax  on  individuals. 
We  may  conclude,  tliereforo,  with  the  railroad  tax  commis- 
sion of  1879,  that  as  a  system  it  is  open  to  almost  every 
conceivable  objection.  ^ 

The  cost  of  the  propfriy,  as  a  basis  for  taxation,  is  even 
less  defensible  than  the  value  of  the  property.  For  no 
one  would  assert  that  the  original  cost  of  corporate  prop- 
erty bears  any  necessary  relation  to  the  present  value, 
much  less  to  its  present  earnings  capacity.  This  method  is 
so  obviously  unjust  as  to  deserve  no  further  mention. 

The  capital  stock  at  its  market  value.  This  plan  is  open 
to  several  vital  objections.  The  idea  is  that  the  market  value 
of  the  stock  will  be  practically  equivalent  to  the  value  of 
the  property,  or,  as  it  is  put  by  some  of  our  state  courts, 
that  the  entire  property  of  a  corporation  is  identical  with 
its  stock.  As  has  already  been  observed,  heavily  bonded 
corporations  would  in  this  way  entirely  escape  taxation; 
because  in  such  cases — and  they  are  the  great  majority — 
the  capital  stock  alone  would  represent  the  value  of  the 


1  Taxation  of  Railroads  and  Railroad   Securities,  by  C.  F.  AdamSi 
W.  B.  Williams  and  J.  H.  Oberly,  p.  8. 
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property.  Secondly,  even  in  the  case  of  corporations  with- 
out any  bonded  debt,  the  tax  is  unjust,  because  it  does  not 
necessarily  bear  any  relation  to  the  earning  capacity.  If 
a  company  without  bonded  debt  pays  dividends,  the  value 
.  of  tlie  stock  is  indeed  a  fair  index  to  earning  capacity,  its 
value  would  represent  the  capitalized  earnings.  But  if 
there  are  no  dividends,  the  value  of  the  capital  stock  is 
wholly  uncertain  and  largely  speculative,  depending  on 
happens  that  non-dividend-paying  stock  fluctuates  in  value 
happens  that  non-dividend-paying  stock  fluctates  in  value 
from  thirty  to  fifty  per  cent  within  one  year,  a  standard 
of  taxation  which  in  such  large  classes  of  cases  bears  no 
proportion  to  the  earning  capacity  of  productiveness  of 
the  property  clearly  cannot  be  successfully  defended.  We 
can  again  agree  with  the  railroad  tax  commission  in  their 
conclusion  that  the  ^tax  on  the  value  of  the  capital  stock 
is  **clumsy  and  devoid  of  scientific  merit.*'  that  it  ** would 
admit  of  evasions  in  a  most  obvious  way,"  and  that  "it 
is  impossible  of  any  general  application/'- 

The  New  York  Statute  which  govenis  the  taxation  of 
corporations  for  local  purposes  retjuires  the  capital  stock 
to  be  assessed  **at  its  actual  value  in  cash."  In  deter- 
mining the  ** actual  value,"  the  assessors  may  take  '*book 
value,"  i.  e.  a  value  obtained  by  estimating  the  assets 
separately  and  deducting  from  the  aggregate  the  total 
amount  of  the  liabilities,  actual  or  contingent.  ^  The  latter 
method  is  employed  w^hen  the  market  value  of  the  stock 
is  fictitious  or  artificially  inflated,  but  in  prijQciple  is  open 
to  precisely  the  same  criticisms  as  the  other  method.  In 
fact,  the  objections  are  rather  stronger;  for,  whereas  in  the 
case  of  the  tax  on  capital  stock  according  to  market  value 
the  bonded  indebtedness  is  not  taxed  at  all,  in  this  case  the 
bonded  indebtedness  is  actually  deducted.  Under  the 
New  York  law  it  has  been  recently  decided  that  '*  capital 
stock"  does  not  necessarily  mean  share  stock,  but  the  capi- 
tal owned,  the  fund  reciuired  to  be  paid  and  kept  intact 
as  the  basis  of  the  business  enterprise.     When  the  capital 


2  Report,  etc.  p.  7.  Cf.  the  report  on  the  Valuation  and  Taxation  of 
Railroads,  to  the  Pennsylvania  Tax  Conference,  written  by  Mr.  Joseph 
V.  Weeks. 

3 107  N.  Y.  541. 
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is  undisclosed,  the  assessor  may  consider  the  market 
value  of  the  shares  as  an  aid  in  discovering  the  capital,  but 
not    as  the  thing  to  be  valued  and  assessed. 

The  capital  stock  at  its  par  value.  This  method  is  open 
to  all  the  objections  of  the  preeedii^kaMttMnn6^«U*e 
in  addition.  Moreover,  it  is  peculiarly  liable  to  evasion. 
For  example,  in  New  York  it  is  a  common  practice  for 
corporations  to  evade  the  organization  tax  by  issuing  a 
nominally  small  capital,  but  selling  it  to  the  stockholders 
at  a  premium  of  sfeveral  hundred  per  cent;  the  market 
value  of  the  stock  is  thus  at  once  many  times  the  par 
value.  The  sole  recommendation  of  this  plan  is  the  facil- 
ity of  fixing  a  basis  for  assessment,  but  this  does  not  com- 
pensate for  its  obvious  defects.  The  par  value  of  stock  is 
certainly  no  gauge  either  of  the  real  worth  of  the  property 
or  of  its  earnings  capacity.  This  is  perhaps  the  least  de- 
fensible of  all  the  methods. 

The  capifal  st^ck  plus  the  bonded  debt  at  the  market 
value.  The  justification  for  adding  to  the  value  of  the  stock 
the  value  of  what  the  company  owes,  in  the  shape  of  its 
funded  debt,  is  the  simple  fact  that  the  existence  of  this 
indebtedness  makes  the  stock  worth  just  so  much  less.  The 
sum  of  the  two  elements  is  a  far  better  index  to  the  value  of 
the  property  than  the  capital  .stock  alone.  This  meth(Hl  is 
much  preferable  to  any  that  has  yet  been  discussed,  because 
is  prevents  the  exemption  of  heavily  bonded  companies ;  and 
yet  it  is  not  entirely  free  from  objections.  Owing  to  the 
complications  of  interstate  policy,  the  proceeds  of  the  tax, 
in  all  cases  where  the  stock  and  bonds  of  a  corporation 
are  owned  outside  of  the  commonwealth,  will/  accrue  not 
to  the  state  of  the  owner's  residence,  but  to  the  state  where 
the  corporate  property  is  situated.  Secondly,  when  the 
tax  is  on  bonds  as  well  as  on  stock  it  will  be  inadequate, 
because  applicable  only  to  the  bonds  owned  by  the  resi- 
dents of  the  state.  If  the  tax  is,  however,  levied  not  on 
the  bonds,  but  on  a  valuation  equal  to  the  stock  plus  boncls. 
this  objection  may  be  obviated.  •  *  •  Thirdly  and 
principally  in  all  those  cases  where  the  corporation  pays 
no  dividends  and  its  stocks  nevertheless  pos.«esses  a  specu- 
ative  value  for  the  reason  adduced  above^  will  not  neces- 
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sarily  bear  any  relation  to  the  earning  capacity  of  the  com- 
pany. Ill  short,  while  this  method  is  far  better  than  the 
taxation  of  capital  stock,  it  does  not  avoid  the  objections 
that  have  been  urged  against  the  latter. 

There  remain  thus  onlly  the  ta-xes  on  earnings,  on  busi- 
ness, on  dividends  and  on  profits. 

Th^c  gross  earnings.  This  tax  was  the  one  recommended 
by  the  railroad  tax  commission.  It  possesses  many  un- 
deniable advantages.  It  is  certain,  easily  axscertained  and 
not  susceptible  of  evasion.  But  it  has  one  fatal  defect; 
— it  is  not  proportional  to  the  real  earning  capacity,  it 
tajces  no  account  of  the  original  cost,  nor  dees  it  pay 
any  regard  to  the  current  expenses,  which  may  be  neces- 
sary and  just.  For  example,  when  the  cost  of  building  a 
railroad  is  great,  its  gross  earnings  must  be  correspond- 
ingly large  in  order  to  enable  its  owners  to  realize  any 
fair  return  rn  tl:e  investmont.  A  tax  on  gross  earnings 
does  not  recognize  this  distinction.  It  discriminates  un- 
fairly between  companies,  and  makes  a  line  built  at  great 
expense  and  with  great  risk  pay  a  penalty  for  the  enter- 
prise of  its  constructors.  Again,  a  gross  earnings  tax  takes 
no  account  of  expenses.  Of  two  corporations  which  have 
equally  large  gross  receipts,  one  may  be  in  a  naturally  disad- 
vantageous position  which  unduly  increases  the  cost  of 
operation  or  managament.  Clearly  its  ability  to  pay  is  n(.t 
so  great  as  that  of  its  rival  in  possession  of  natural  ad- 
vantages. In  short  the  gross  leceipts  tax  is  like  the  old 
tithe,  the  most  primitive  of  all  land  taxes. 

These  defects  in  the  proportional  earnings  tax  are  so  ap- 
parent that  several  commonwealths,  as  we  know,  have  in- 
troduced, in  the  case  of  railroads  at  least,  the  graded  gross 
earnings  tax,  the  rate  })er  cent  increasing  with  the  earn- 
ings. But  this  system  removes  the  objection  only  in  part, 
for  the  graduation  takes  place  only  up  to  a  certain  point. 
Above  all,  there  is  no  guarantee  that  the  increase  of  net 
receipts  will  corrcsj)(>nd  with  the  in*crease  of  the  gross  re- 
ceipts. There  is  no  necessary  connection  between  them. 
A  corporation  with  gross  receipts  of  five  thousand  dollars 
per  mile  may  have  actually  lass  net  receipts  than  one  with 
four  thousand  dollars  per  mil.    In  such  case  a  graded  eani- 
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iiigs  tax  would  intensify  the  disadvantages  of  the  first  line 
and  augment  the  injustice.  To  tax  gross  earnings,  is, 
therefore,  essentially  a  slip-shod  method. 

The  business  transacted.  This  tax,  while  closely  ana- 
logous to  the  gross  earnings  tax,  does  not  possess  all  its 
advantages.  The  business  may  be  large  but  not  lucra- 
tive. An  extensive  business  does  not  mean  even  propor- 
tionally extensive  gross  earnings.  The  business  trans- 
acted is  an  exceedingly  rough  way  of  ascertaining  the 
prosperity  of  a  corporation.  It  affords  no  accurate  test 
of  profits,  and  fails  to  take  account  of  the  personal  equa- 
tion which  may  make  all  the  difference  between  good  and 
bad  management  Clearly,  the  tax  on  business  is  but  a 
clumsy  device. 

The  dividends  or  the  capital  stock  according  to  dividends. 
Eccyiomically  speaking  these  taxes  are  the  same;  but  from 
the  legal  point  of  view,  at  least  according  to  the  opinion 
of  the  Supreme  Court,  there  is  a  decided  difference.  The 
distinction  is  brought  out  in  connection  with  the  subject 
of  extra-territoriality,  and  will  be  fully  discussed  below. 
We  are  here  dealing  only  with  the  economic  problem. 

The  dividends  tax,  it  may  be  said,  is  good  so  far  as  it 
goes ;  but  it  does  not  go  far  enough.  It  is  indeed  true  that 
seme  of  the  objections  are  slight.  Thus  it  has  been,  con- 
tended that  this  tax  fails  to  reach  the  profits  which  are  not 
divided  but  which  are  simply  put  in  a  reserve  fund;  and 
some  commonwealths  have  even'  sought  to  obviate  the  sup- 
posed difficulty  by  providing  that  the  tax  should  apply  to 
the  dividends,  whether  declared  or  merely  earaed  and  not 
divided.  This  objection,  however,  is  not  of  great  import- 
ance, for  even  if  the  undivided  earnings  are  not  taxed, 
they  go  into  the  reserve  sur])lus  fund ;  and  as  this  increases 
the  corporate  capital,  it  must  in  the  long  run  lead  to  in- 
creased earnings  on  the  larger  capital.  Since  the  surplus 
cannot  be  increased  indefinitely,  it  will  ultimately  find  its 
way  to  the  shareholders  as  dividends,  and  thus  become 
liable  to  the  tax.   ' 

Another  objection  which  might  be  urged  is  that  a  cor- 
poration may  devote  a  portion  of  its  earnings  to  new 
construction  or  to  new  equipment.     This  expense  may  be 
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defrayed  out  of  profits,  instead  of  from  the  eapital  or 
constriietion  fund.  The  dividends  in  such  a  ease,  it  niijrlit 
be  said,  do  not  represent  the  actual  earnings  capacity  of  the 
enterprise.  ^Vllih»  this  is  true  temporarily,  the  improve- 
ments made  by  the  coiporation  necessarily  enehance  tlu* 
value  of  the  property,  and  ultimately  lead  to  increased 
dividends,  so  that  in  a  long  run  a  tax  on  dividends  would 
still  reach  the  cor[)oration. 

The  real  objection  to  the  dividends  tax  is  of  quite  a  differ- 
ent character.     It  is  utterly  inadequate  when   applied  to 
those  corporations  which  have  bonded  indebtedneji>s.    Thu<5 
one  corporation  having  no  bonds  may  earn  enough  to  p  ly 
dividends  of  five  per. cent  on  its  stock,  while  another,  with 
the  same  earnings,  may  have  devoted  half  to  the  payment 
of    interest    on    Ixmcis,    and    only    half    to    the    payment 
of  dividends.     A  tax  on  dividends,  while  nominally  just, 
would  be  actually  most  luijust,  for  one  corporation  woulcT 
p{iy  just  twice  as  much  as  the  other.     The  objection  h«is 
been   recognized   in   American   legislation,   but  only  once. 
The  United  States  internal  revenue  law  of  1864  provided 
for  a  five  per  cent  tax  (raised  from  three  per  cent  in  1862V 
which  in  the  case  of  railroads,  canals,  tun  pike,  n<ivigation 
and  slackwater  com[)ani{*s,  was  imposed  on  all  dividends,  as 
well  as  on  coui)ons  or  on  all  interest,  on  evidence  of  indebt- 
edness and  on  all  profits  carried  to  the  account  of  any  fund. 
Tn  the  case  of  those  companies  which  were  not  presumed  to 
have   bonded   debts,   like   banks,   trust   companies,  savinsrs 
institutions  and  insurance  companies,  the  tax  was  imposed 
only  on  dividends  and  surplus.     The  federal  law,  indeed, 
violated  strict  ccmsistency  in  imposing  a  gross  earnings  t:  x 
on  transf)ortation  and  on  certain  insurance  companies:  hut 
the  correct  implication  in  the  law  was  the  inadequacy  of  a 
tax  on  dividt^nds  alone.    Tn  fact,  the  objections  to  the  divi- 
dends tax  are  closely  analogous  to  those  which  we  found  in 
the  cajjital  stock  as  compared  with  the  tax  on  stock  plus 
d(*bt.     Its  great  defect  is  that  it  reaches  only  a  part  of  the 
corporate  errniiig  capacity. 

We  thus  come  finally  to  the  tax  on  net  arnings,  or 
rather  on  net  receipts,  profits  or  income.  This  is  the  most 
logical  form  of  corporate  taxation.    The  tax  is  not.  like  the 
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^ross  earnings  tax,  unequal  in  its  operation.  It  holds  out 
no  inducement,  like  the  general  property  tax,  to  check  im- 
provements. It  is  just;  it  is  simple;  it  is  perfctly  pro- 
portional-to  productive  ('apacity.  In  short  it  satisfies  re- 
quirements of  a  scientific  system. 

There  are  two  possible  objections  to  a  tax  on  net  receipts. 
One  is  that  the  accounts  may  be  ** cooked''  by  paying  im- 
duly  large  salaries  to  the  officers;  that  is,  the  profits  maj 
be  divided  as  nominal  expenses,  thereby  leaving  very  in- 
significant net  recepits  or  none  at  all.  This  objection,  how- 
ever, would  not  apply  at  all  to  the  vast  majority  of  cor- 
porations whose  stock  or  bonds  are  held  by  outside  parties, 
who  will  not  consent  to  see  their  dividends  or  interest 
curtailed  by  any  practices  of  this  nature.  The  danger  can 
be  real  only  in  respect  to  the  few  corporations  in  which 
the  stock  is  owned  entirely  by  the  managers.  But  these  are 
chiefly  manufacturing  corporations,  which,  as  we  know, 
are  usually  exempted  from  the  general  corporation  tax. 
Even  here,  however,  the  danger  is  not  very  great.  "We 
hear  of  no  complaints  on  this  score  in  the  American  Com- 
monwealth where  the  net  receipts  tax  prevails;  and  in 
Europe,  where  this  method  of  taxation  is  well-nigh  uni- 
versal, the  objection  has  never  been  raised.  It  may  b.e 
thus  pronounced  of  little  importance. 

Secondly,  it  may  be  contended  that  the  tax  is  imprac- 
ticable in  the,ca.sc  of  great  railroad  corporations  which 
having  leased  lines  in  other  states,  are  Interested  in  so 
manipulating  the  traffic  that  the  heavily  mortgaged  leased 
lines  will  earn  little  or  nothing  above  fixed  charges.  Such 
oases  are  verv  common.  The  commonwealths  in  which  such 
leased  lines  are  situated  will,  it  is  argued,  be  robbed  of 
the  whole  benefit  of  the  tax;  since  the  proceeds  acrue  to 
the  state  of  the  parent  company.  In  realty,  this  objection 
arises  simply  from  p  quibble  about  words.  Of  course  net 
recepits  must  be  strictly  defined.  The  logical  basis  of  cor- 
porate taxation  is  the  total  annual  revenue  from  all  sources 
minus  all  actual  expenditures  except  interest  and  taxes. 
The  reason  for  not  deducting  fixed  chargei^,  1.  e.,  interest 
on  the  bonds,  is  the  same  as  that  which  leads  some  of  the 
states  to  levy  the  railroad  tax  on  capital  plus  debt,  and 
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which  made  the  federal  government  tax  coupons  as  well 
as  dividends.  Both  together  represent  earning  capacity. 
Although  the  interest  on  the  funded  debt  is  known  by  the 
name  of  fixed  charges,  it  is  really  part  of  the  profits  which, 
in  the  absence  of  funded  debt,  would  go  to  the  sharehold- 
ers as  dividends.  It  M'ould  obviously  be  suicidal  so  to  frame 
the  definition  of  net  recepits  as  to  exclude  this  interest  on 
bonds.  Net  receipts  of  a  corporation  mean  gross  receipts 
minus  actual  current  expenses.  Any  other  definition  would 
confuse  the  whole  conception. 

Tn  several  commonwealths  some  very  dubious  arbitrary 
distinctions  have  been  attempted.  The  Minnesota  courts 
have  held  that  '* earnings'*  means  only  receipts  from  open, 
tion.  lender  the  New  York  law  it  has  been  held  that  "in- 
come'' means  gross  income,  and  that  ** profits'*  means  gross 
profits;  but  this  decision  was  owing  to  some  peculiarities 
of  the  statutory  phraseology.  From  the  standpoint  of  the 
science  of  finance  we  understand  by  ''income,"  net  income, 
and  by  ''profits,"  only  net  profits.  So  in  Pennsylvania 
and  Alabama  it  has  been  held  that  income,  gains  or  net 
earnings  means  the  whole  product  of  the  business  deducting 
nothing  but  expenses.  The  Thunnan  law,  indeed,  which 
regulates  the  relations  of  the  federal  government  to  the 
Pacific  railroads  defines  net  earnings  in  a  different  way, 
viz.,  as  the  gross  earnings,  deducting  "the  necessary  ex- 
penses actually  paid  within  the  year  in  operating  the  lines 
and  keeping  the  same  in  a  state  of  repair,  and  also  deduct- 
ing "the  sums  paid  by  them  in  discharge  of  interest  on 
their  first  mortgage  bonds,"  but  "excluding  all  sums  paid 
for  interest  on  any  other  portion  of  their  indebtedness." 
The  explanation  of  this  arbitrary  definition,  lies  not  in  any 
principle  but  in  a  particular  legislative  provision  whereby 
the  first  mortgage  bonds  are  given  precedence  over  the 
government  liens.  The  Supreme  Court  has  held  that  **net 
earnings'*  as  here  used  exclude  expenditures  for  new  eon- 
Ftniction  and  new  equipment.  The  Interstate  Commerce 
("Commission  makes  a  distinction  between  earnings  and  in- 
come, including  in  earnings  only  receipts  from  transporta- 
tion, and  designating  as  income  the  receipts  from  property 
owned  but  not  operated.  The  aggregate  it  calls  total  earn- 
ings and  income.    While  tliis  separation  of  earnings  is  cor- 
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rect,  the  nomenclature  is  on  the  whole  confusing  since  the 
term  income  should  be  reserved  for  the  conception  net 
profits.  In  Virginia  the  net  income  of  corporations  is 
ascertained  by  '*  deducting  from  gross  receipts  the  costs 
of  operation,  repairs,  and  interest  on  indebtedness."  So 
also  by  the  federal  law  of  1894  the  income  tax  was  levied 
only  on  corporate  dividends;  but  this,  as  we  have  £een,  is 
economically  incorrect.  Interest  on  bonds  should  not  be 
exempted. 

If  it  be  desired  to  obtain  in  the  ease  of  railroad  com- 
panies a  more  exact  definition  of  net  receipts  or  income, 
the  fc^Uowing  would  be  a  sound  method  or  procedure :  Gross 
receipts  consist  of  all  earnings  from  transportation  of 
freight  and  passengers,  receipts  from  bonds  and  stocks 
owned,  rents  of  property  and  all  miscellaneous  receipts 
from  ancillary  business  enterprises  or  otherwise.  From 
these  aggregate  gross  receipts  we  should  deduct  what  are 
classified  by  the  Interstate  Commerce  Commission  as  operat- 
ing expenses,  that  is,  expenses  for  conducting  transporta- 
tion, for  maintenance  of  roadway,  structures  and  equip- 
ment, and  for  general  expenses  of  management.  No  deduc- 
tion should  be  made  for  fixed  charges,  i.  e.,  for  taxes  or  for 
interest  on  the  debt,  or  for  the  amount  used  in  new  con- 
struction, in  betterments,  in  investments,  in  new  equipment, 
or  for  any  of  the  expenditures  that  find  their  way  into 
profit  and  loss  account. 

The  method  here  suggested  would  lead  to  the  abolition  of 
one  of  the  serious  abuses  of  American  railway  manage- 
ment— that  of  putting  all  possible  expenses  into  the  con- 
struction account.  The  railways,  for  example,  frequently 
fail  to  charge  the  maintenance  of  their  rolling  stock  to 
current  expenses.  When  the  etiuipment  has  become  un- 
serviceable, new  stock  is  bought  and  charged  to  the  con- 
struction or  to  the  profit  and  loss  account.  In  the  mean- 
time the  nominal  earnings  of  the  railway  seem  large,  and 
the  managers  reap  whatever  temporary  benefit  they  may 
desire,  he  taxation  of  net  profit  in  the  sense  that  has 
been  indicated  would  tend  to  check  this  practice,  since  de- 
ductions would  be  allowed  for  maintenance,  ])ut  not  for 
new  equipment.  A  tax  on  net  receipts,  thu.s,  would  possess 
not  only  a  financial,  but  also  a  wider  economic  advantage." 
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Economiflts,  generally,  agree  with  the  above  criticisms  of  the 
general  methods  in  vogue  for  taxing  corporations.  They  gen- 
erally agree  that  the  only  just  and  scientific  method  for  taxing 
transportation  and  transmission  companies  is  on  their  receipts. 
See  II.  C.  Adams,  Public  Finance,  p.  449,  et  seq. 


D1VERSIT1P]S    IN    METHODS    OP    TAXING    CORPORA- 
TIONS ARE   CAPABLE  OP  EXPLANATION. 

The  great  diversity  in  methods  of  taxing  corporation  is 
dwelled  upon  at  length  by  Corporation  Conunissioner  Knox. 
Illustrative  of  the  diverh^ty  of  methods  in  the  New  Engbind 
States,  he  has  compiled  the  following  two  tables  showing  the 
systems  applied  to  manufacturing  and  mercantile  and  to  rail- 
road companies  and  the  holders  of  their  securities  in  those 
states : 


TABLE  NO.  II -TAXATION  OF  MANrFACTUIUNG  CORPORATIONS,  THEIU 

STOCKHOLDERS,  AND  THEIR  BONDHOLDERS. 

(Unless  otherwise  speciflod.  statemfmts  apply  to  both  domestic  and  foreiffu 

corix)rations. ) 


Tax  to  the  corporation. 


State 


On  real 
estate  ? 


Maine  

New  HampHhlre..! 

Vermont 

Massachusetts  .. 
Rhode  Island,... 
Connecticut 


Ves 
V'os 
Yes 
Ves 
Ves 
Yes 


On  tansrl- 
ble  per- 
sonalty ? 


Yes 

Yes 

'N'es 

Yes' 

^'es 

Yfls 


On  moneys,,  ,^  , 

and  net     C>n  capital 
credits  V       stock  t 


Xo 

^•es» 

'S'ess 

No 

No 

Yes" 


Yes* 
No 
Ves"^ 
Yes- 
No 
No 


Tax  to 
resident 

stock- 
holders ? 


No« 

No< 

Yes« 

No> 

Ye9»« 

No«» 


Tax  to 
resident 

bond- 
holders ? 


Yes 

Yes 

Y'es 

Yes* 

Yes 

\'es 


•  This  is  true  of  domestic  corporations  only. 

^  From  stockholders  in  a  forelcrn  corporation  a  tax  Is  due.  but  there  is  a  deduction 
for  a  proportional  part  of  the  assessed  value  of  machinery,  ^oods,  and  real  estate. 

•  Few  returns  are  made,  however. 

•  On  Condition  that  the  coriioration  pays  cither  In  New  Hampshire  or  In  lis  home 
fttate  taxes  on  stock  or  on  the  property  represented  by  it— a  condition  asi^uniocl  to 
exist  in  all  cases. 

•  Hut  not  to  exceed  loO. 

•  But  the  value  of  property  taxed  is  deducted:  and  the  sto<*k  of  a  forei«rn  corpor- 
ation Is  wholly  exempt  when  the  whoh*  stock  is  taxed  In  the  home  state. 

'  On  machinery  only  of  a  domestic  <*orp  >ration. 

"  A  domestic  corporation  pays  on  c{)r[»;)rate  excess,  namely,  the  market  value  of  the 
stock,  less  the  value  of  the  taxed  tangible  property  and  of  tax-exempt  securities; 
but  a  foreltrn  corporation  pays  one-fiftieth  of  one  per  cent  on  the  par  value  of  author- 
ized capital,  the  tax  not  to  cx<'pe.1  .^i.OJ.). 

"  Unless  bonds  are  secured  by  an  ade(iuat«  mortjratfe  on  Massachusetts  real  estate, 

*"  But  only  on  the  dltferencc  between  the  market  value  of  each  shar*»  and  the  pro- 
portionate value  per  share  on  which  the  corporation  was  last  assessed  ;  and.  in 
practice,  few  reXurns  are  made. 

^»  The  exemption  is  conditioned  on' the  taxation  of  the  corporation's  whole  pro- 
>perty  by  Connecticut  of  some  other  states:  but  this  condition  is,  or  Is  assumed  to  Ik*, 
invariably  satisfied. 
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TABLE    NO.    III.— TAXATION    OP    Sl'EAM    RAILROAD    CORPORATIONS,    THEIR 

STOCTCHOLDKRS    AND    THEIR    BONDHOLDERS. 

(Unless  otherwise  specified,  st  lements  apply  to  both  domestic  and  forelgrn 

corporations.) 


Slate 


Maine 

New  HampHhlre.. 

Vermont 

Massachusetts 

Rhode  Island 

Connecticut 


Tax  to  the  Corporation. 


On  real 
estatQ? 


No* 

YeR» 

No^ 

Yes» 

Yes 

No>* 


On  tan- 

On mon- 

On capi- 

On iri-oss 

gible 

eys  and 

tal 

receipts? 

pt'rson- 

net 

stock? 

alty  V 

ci-edlff 

No 

No 

No 

Yes^ 

Ym* 

Yes« 

No* 

No 

No" 

No« 

Yes' 

Yps» 

Ve»»» 

No 

Yes»' 

No 

Yes»' 

No 

No 

No 

No'* 

No 

Ves>" 

No 

Tax  on 

Tax  on 

resident 

resident 

stoclt- 

bond- 

holders  ? 

liolders  V 

No 

Yes 

No 

Yps 

No" 

Yes 

NV 

Yes 

Yes  < 

Yes 

No 

No»' 

'  But  buildin«rs  are  taxed,  aud  lands  and  fixtures  outside  the  rlsrht  of  way. 

*  On  the  average  ^ross  transportation  receipts  per  mile  within  the  stale. 

*  Not  by  towns,  but  Included  in  the  state's  valuation. 

*  The  value  of  stoclc  is.  however,  considered  In  the  slate's  valuation. 

*  Real  estate  used  /or  railway  puriwses  is  not  taxed  if  the  corporation  elects  to  pay 
the  tax  '  n  jrross  receipts.  (See  note  '.)  Real  estate  not  used  for  railway  purx>oses  is 
taxfd  localLv. 

"  There  is  a  tax  o  one  per  cent  on  the  wliole  property,  unless  the  corporation  elects 
to  pay  the  tax  on  {rross  receipts,  and  the  practice  is  to  pay  the  latter  lax. 

^  But  not  to  exceed  150. 

**  But  the  stock  of  forelgrn  railway  corporations  not  operating"  in  Vermont  is  taxable 
dnless  taxed  in  the  home  state. 

»  There  Is  an  exemption  of  the  rljrhl  of  way  and  of  railway  i)Uilding"9  thereon:  but 
property  thus  exempted  is  really  taxed  under  coriK)rate  excess. 

^^  On  machinery  only:  and  machinery  outside  of  the  rl^ht  of  way  is  exempt,  save 
as  reached  under  corporate  excess. 

•*  On  corporate  excess.  All  railways operatlnj?  In  Massachusetts  are  incorporated 
there. 

>^  The  exemption  does  not  extend  to  stocrk  In  foreisrn  corporations  not  operating?  in 
MaHsai.'husetts. 

»•  Not  enforced  as  to  rollln«r  stock. 

'*  But  only  on  the  dilTerence  between  the  market  price  and  the  proportionate 
amount  per  share  at  which  the  corporat  on  was  las:  assessed;  and  in  practice  few  re- 
turns are  made. 

*•  But  property  not  used  for  railway  purposes  is  taxed. 

*"  On  Connecticut's  fraction  of  the  entire  value  of  stuck  and  i)onds.  dinluctlner  taxed 
real  estate  and  de<luctln(r  securities  issued  to  pay  for  properti  outside  the  s  ale  or  for 
proi>erty  taxed  in  the  state  for  securities  of  other  railways. 

»»  The  exemption  does  not  extend  to  the  bonds  of  railways  not  doint?  l>usine.ss  in 
Connecticut. 


Diversities  are  capable  of  explanation. 

These  diversities,  l\Ir.  Knox  contends,  are  capable  of  explana- 
tion.   In  his  report  of  May  17,  1909  at  p.  6,  he  says: 

** Inevitably  the  fii*st  impression  gained  from  such  diver- 
sities as  are  indicated  by  the  tabuhir  views  is  that  the 
methods  of  corporate  taxation  are  so  chaotic  as  to  be  almost 
incapable  of  explanation  and  of  chissification.  Investij^a- 
tion,  however,  will  show  tbat  the  diversities  in  the  system 
of  corporate  taxation  are  not  accidental  or  irratii)nal,  but 
that  they  largely  flow  from  diversities  in  the  general  tlie- 
ories  of  taxation  and  from  the  peculiar  problems  atteuding 
the  taxation  of  corporations  and  of  the  holders  of  corpor- 
ate securities." 


680  Water  Powers,  Forestry,  and  Drainage. 


THE  GENERAL  THEORIES  OF  TAXATION. 

Economists  generally  favor  the  theory  that  taxes  should  be 
paid  in  accordance  with  ability  to  pay.  They  adhere  to  this 
faculty  or  ability  theory,  and  maintain  that  any  taxing  system 
whick  is  not  founded  upon  this  theory,  is  theoretically,  at  least, 
wrong.  Mr.  Knox,  in  the  above  report  (May  17,  1909,  p.  7,  et 
seq.,)  expounds  the  two  general  theories  of  taxation,  and  con- 
cludes that  in  practice  neither  theory  can  consistently  be  fol- 
lowed, and  that  each  jurisdiction  necessarily  follows  partly 
one  theory  and  partly  the  other* 
He  says : 

*'The  theories  of  taxation  date  back  to  Adam  Smith's 
Wealth  of  Nations,  published  in  1776.  For  practical  pur- 
poses, the  theories  are  two — (1)  the  theory  that  taxes 
are  paid  for  governmental  protection  and  are  assessed  oc- 
cording  to  the  value  of  the  protection  enjoyed,  and  (2)  the 
•  theory  that  taxes  are  paid  as  a  mode  of  securing  for  all 
society  governmental  protection,  and  that  the  payer  pays 
not  in  proportion  to  the  protection,  but  in  proportion  to  his 
own  ability  to  aid  in  securing  for  society  the  really  in- 
estimable benefits  of  government.  Neither  of  these  the- 
ories is  followed  consistently  either  as  to  natural  persons 
or  as  to  corporations.  On  the  contrary,  each  jurisdiction 
follows  partly  one  theory  and  partly  the  other.  The  the- 
ory of  payment  in  proportion  to  the  value  of  the  protec- 
tion enjoyed  is  incapable  of  ^complete  adoption.  One  diffi- 
culty— and  it  is  radical  and  fatal — is  that  the  value  of  gov- 
ernmental protection  to  the  poor  is  really  greater  than  the 
value  of  governmental  protection  to  the  rich,  for  govern- 
ment bestows  upon  rich  and  poor  alike  the  benefits  of  edu- 
cation, peace,  and  wholesome  surroundings,  and  those  bsne- 
fits — equally  indispensable  for  all — are  largely  obtainable 
by  the  rich  at  their  own  personal  expense  but  by  the  poor 
are  obtainable  in  no  other  w^ay  than  through  government. 
Hence,  the  preference  is  commonly  given  to  the  theory 
that  each  person,  natural  or  artificial,  should  contribute  to 
governmental  support  according  to  his  ability  ,*  and  yet  this 


*  The  ability  theory  is  favored  by  most  economists.    R.  T.  Ely,  Out- 
lines of  Ei^onomists,  Rev.  Ed.  1909.     p.  614. 
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theory  in  turn  is  practically  incapable  of  thorough  adop- 
tion. What  is  to  be  done  with  the  skilled  surgeon  who 
neglects  to  earn  the  income  which  his  skill  places  easily 
at  his  disposal  Is  he  to  be  taxed  according  to  his  ability 
to  earn  and  thus  to  pay?  Nothing  of  this  sort  has  been 
attempted  in  the  case  of  priyatetlndtt[^i]Qd^^£|f^  con- 
trary, they  are  taxed  not  upon  the, basis  of  tlieir  ability 
to  earn,  but  upon  the  basis  of  their  savings  or  actual  in- 
come. The. result  of  the  impossibility  of  applying  per- 
fectly either  of  the  two  theories  is,  as  has  been  said,  that 
each  is  adopted  partially.  Thus  the  owner  of  land  is  taxed 
at  the  place  where  the  land  is,  on  the  theory  that  this  is 
the  place  where  governmental  protection  is  received, 
although,  clearly  enough,  the  ability  to  pay  taxes  is  a 
purely  personal  quality  and  exists  only  at  the  owner's 
residence.  On  the  other  hand,  taxes  or  the  support  of 
the  schools  and  of  the  police  and  the. like  are  apportioned 
to  the  payers  wealth,  his  ability — quite  irrespective  of  the 
possibility  that  he  may  have  no  occasion  to  use  the  schools, 
or  that  his  wealth,  being  in  unimproved  land,  requires  no 
protection  from  the  police. 

m 

Every  tax  iSystem  combines  more  or  less  of  each  of  the 
two  general  principles,  and  is  largely  affected  by  the  prac- 
tical question  of  ascertaining  and  locating  the  property  to 
be  taxed. 

Any  system  must  be  a  compromise  between  what  the- 
oretically ought  to  be  and  what  practically  can  be.  In 
establishing  or  criticising  any  system  this  practical  factor 
must  be  kept  in  the  foreground." 


THE  PECULIAK  PROBLEMS  ATTENDING  THE  TAXA- 
TION OP  CORPORATIONS— THEIR  PROPERTY  AND 
THE  HOLDERS  OP  CORPORATE  SECURITIES. 

Mr.  Knox,  in  the  same  report  at  p.  8  et  seq.,  further  accounts 
for  the  diversity  of  method  by  analyzing  the  difficulties  arising 
from  the  subject  matter  of  taxation.  His  analyses  and  observa- 
tions are  as  follows : 

' 'Perhaps  the  source  of  the  difficulties  or  diversities  wnll 
be  better  understood  if  the  various  subjects  of  taxation 
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are  oxamiiiecl.  Ijet  us,  then,  notice  the  most  important 
kinds  of  property  wliieh  are  made  the  ])asis  of  taxation, 
whether  owned  by  natural  persons  or  by  eorporations,  and 
let  us  notice  that  when  we  come  to  corporate  taxation  the 
theoretical  and  practical  difficulties  increase  and  thus  ex- 
plain the  diversities  of  treatment/' 

Real  estate  as  a  subject  of  taxation — ^little  difficulty. 

'*  Problems  as  to  taxation  have  various  dei^rees  of  complexity. 
The  simplest  problem  of  all  has  to  do  with  real  estate,  includ- 
ing improvements.     No  one  doul)ts  that  the  land  owner  should 
contribute  toward  the  support  of  ^'overnment.     Few  doubt  that 
the  contribution  must  be  estimated  with  reference  either  to  the 
value  of  the  land  includin«r  the  improvements,  or  to  the  incom«* 
actually  received.     Even  the  advocate  of  the  single  tax  sug- 
gests no  very  different  starting  i)oint  for  the  estimating  of  the 
land  tax,  for  his  theory  simply  takes  the  value  of  the  land,  not 
including  improvements,   and '  makes  an  argument  as  to  the 
proper  amount  of  the  cojitribution  to  be  exacted.     There  are, 
then,  to  repeat,  only  two  practical  foundations  for  a  tax  on 
reai  estate,  and,  in  truth,  one  of  these,  namely,  the  income  de- 
rived, is  not  favored  in  the  United  States,  so  that  practically 
we  find  oidy  one  foundation,  luimely.  the  value.     Further,  as 
to  the  place  where  the  tax  should  be  payable,  there  is  no  dif- 
ference in  opinion,  or  at  least  in  practice.     The  land  owner  pays 
the  tax  Avhere  the  land  is.     The  land  seems  to  be  personified. 
It  itself  is  said  to  be  liable  to  the  tax  and  to  pay  the  tax.     Even 
if  th  non-resident  land  owner  were  to  be  taxed  at  his  residence 
on  the  income  derived  from  his  land,  it  would  not  be  urged 
that  the  tax  on  the  land  at  its  situs  should  be  abolished  or  re- 
duced. 

As  to  land  there  is  no  practical  difference  of  opinion  either  as 
to  the  place  of  taxation  or  as  to  the  value  to  be  taken  as  a  basis, 
and  still  less  is  there  diff'erence  of  opinion  upon  the  question 
whether  land  should  be  taxed  at  all.  As  to  the  place  of  taxinor 
land,  bv  the  wav,  it  is  obvious  that  we  find  firmlv  the  theory 
that  taxes  are  based  upon  benefits  received,  and  should  be 
paid  at  the  situs  of  the  benefit. 
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Tangible  personalty — greater  diflfieiilty. 

"What  has  just  been  said  of  land  is  largely  applicable  to 
tangible  personalty.  The  owner  of  this  is  taxed  without  hesi- 
tation, and  he  is  taxed  upon  its  value,  rather  than  upon  the 
iiK^ome  derived  from  it,  and  he  is  taxed  at  the  situs  of  the  prop- 
erty. Yet  some  difficulties  have  been  caused  bv  the  doctrine 
that  movables  are  supposed  to  follow  their  owner — monila 
aiquinter  personam;  and  conseciuently  there  are  not  wanting  in- 
stances in  which  there  is  still  an  attempt  to  tax  the  owner 
both  at  his  residence  and  at  the  situs  of  the  property. 

Thus  taxation  as  to  tangible  personalty  is  a  somewhat  more 
complex  problem  than  taxation  as  to  realty.'' 

Intangible  personalty — still  greater  difficulty. 

** Passing  to  intangible  personalty,  one  finds  a  much  greater 
perplexity.  There  is  no  perfect  agreement  on  the  elementary 
question  whether  intangible  personalty  should  be  taxable  at 
all.  The  reason  for  this  iff  partly  that  intangible  personalty  is 
difficult  to  trace  ,and  partly  that  intangible  personality — a  credit- 
or's claim  or  a  shareholder's  stock,  for  example — usually  repre- 
sents, in  fact,  though  perhaps  not  in  law,  a  mere  right  to  share 
in  property  which,  Avhoever  now  owns  the  title  to  it  must  be 
conceded  to  be,  whenever  and  wherever  existant,  the  subject 
matter  of  adequate  taxation  already.  To  state  the  matter  in  a 
more  concrete  form,  the  typical  case  of  intangible  personalty 
is  a  claim  by  a  creditor  against  a  debtor,  and  this  claim  is  valu- 
able and  ultimately  enforceable  merely  because  this  debtor,  or 
some  debtor  of  hip,  has,  or  is  to  have,  tangible  wealth  which  can 
be  used,  directly  or  indirectly  for  the  satisfaction  of  the  claim. 
The  whole  wealth  of  a  nation  consists  obviously  enough  of  tan- 
gible property  and  of  those  mental  and  physical  abilities  and 
conditions  which  may  result  in  the  produ<*tion  of  other  tangible 
property.  Abilities  are  theoretically  an  ideal  basis  for  taxa- 
tion; but  *  •  •  there  is  usuallv  no  attempt  to  tax  them. 
If,  on  the  one  hand,  intangi})le  personalty  represents  anything 
except  a  claim  secured  in  afFect  by  tangible  property  already 
existant,  intangible  personalty  represents  a  mere  claim  against 
the  ability  of  some  potential  producer,  and  hence  repre'serits 
what  is  not  in  practice  taxed.  Tf,  on  the  other  hand,  intangible 
personalty  represents  ultimately  a  claim  against  existant  tan- 
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gible  property,  it  represents  what  is  taxed  already ;  and  it  need 
hardly  be  repeated  that  there  is  an  objection  to  double  taxa- 
tion and  that  there  is  a  tendency  to  shape  the  law  in  such  a 
way  as  to  respect  this  objection.  These  are  the  reasons — ^be- 
sides the  impracticability,  already  mentioned,  of  tracing  intan- 
gible personalty — for  the  view,  frequently  found,  that  intangi- 
ble personalty  should  not  be  made  a  subject  of  taxation,  or  at 
least  that  intangible  personalty  should  be  exempt  in  cases 
where  double  taxation  is  obvious.  When  it  is  decided  that  the 
owner  of  intangible  personalty  should  be  taxed,  it  is  common 
to  deduct  the  debts  owed  by  him,  for  it  is  recognized  that  only 
the  resultant  of  such  subtraction  represents  his  actual  power 
to  share  in  the  country's  wealth.  Further,  after  this  deduction 
is  made  there  remains  the  question  in  what  locality  the  resultant 
should  be  taxed.  The  answer  usually  is  that  it  should  be  taxed 
where  the  owner  resides,  or  in  this  instance  it  is  not  repugnant  to 
reason  to  say  mobile  scqiiinter  personam.  Yet  embarrassing 
questions  arise  in  cases  where  intangible  personalty  is  repre- 
sented by  promissory  notes,  drafts,  bonds,  or  even  bank  de- 
posits, or  there  is  a  growing  tendency  to  treat  claims  thus  evi- 
denced and  secured  as  analogous  to  tangible  property. 

It  is  clear,  that  the  taxation  of  intangible  personalty  is  a 
much  more  complex  subject  than  the  taxation  of  tangible  prop- 
erty, whether  realty  or  personalty." 

Corporate  property — A  combination  of  diflBculties. 

''Questions  of  taxation  involving  corporations  are  much  more 
intricate  than  questions  of  taxation  as  to  individuals.  Corpora- 
tions are  owners — large  and  growing  owners,  in  fact — of  all 
these  kinds  of  property,  and  hence  the  difficulties  explained  in 
making  these  kinds  of  property  the  basis  of  taxation  of  natural 
persons  apply  with  at  least  equal  force  when  we  attempt  to  tax 
corporations. 

In  the  case  of  corporations  there  is  the  additional  and  in- 
variable element  that  there  are  at  least  tw-o  classes  of  persons 
interested  in  the  corporate  property.  The  first  class  is  com- 
posed of  the  corporations  themselves,  considered  as  separate 
legal  entities.  The  second  class  is  composed  of  the  stockholders 
— those  natural  i)ersons  who  stand  behind  those  creatures  of 
the  law.     There  is  also  frequently  a  third  class  of  persons  in- 
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terested  in  the  corporate  property — a  class  composed  of  bond- 
holders and  other  creditors.  Should  the  corporation's  property 
be  made  the  basis  of  taxaticn  to  the  corporation  itself,  or  to 
the  stockholders  alone,  or  to  both  ?  Obviously  a  tax  on  the  cor- 
poration is  really  a  tax  upon  its  stockholders,  for  otherwise 
than  as  a  matter  of  legal  reasoning  a  corporation  and  its  stock- 
holders are  one.  Hence  the  question  whether  both  the  corpora- 
tion and  the  stockholders  shall  be  taxed  is  an  interesting  prob- 
lem to  double  taxation. 

Further,  that  same  questitm  as  to  the  simultaneous  taxation 
of  corporation  and  stockholder  has  another  and  even  more  puz- 
zling aspect.  The  corporation's  property  is  commonly  in  one 
place  and  the  stockholder  in  another.  If  the  theory  be  that 
taxation  is  to  be  measured  by  protection  received,  the  proper 
place  for  taxation  is  the  situs  of  the  corporation's  property. 
If  the  theory  be  that  taxation  is  to  be  measured  by  ability  to 
pay,  the  proper  place  is  the  residence  of  the  stockholders.  On 
no  one  theory  can  both  places  be  chosen.  When  the  corpora- 
tion 's  property  is  in  one  country  and  the  stockholder  in  another, 
no  one  is  shocked  by  taxation,  in  each  pla^'c.  When  the  corpora- 
tion's property  and  the  stockholder  is  in  the  same  town,  county, 
(>r  state,  no  one  fails  to  perceive  that  there  should  be  but  one 
taxation.  What  shall  be  done  when  the  corporation's  prop- 
erty is  in  one  of  the  states  and  the  stockholder  in  another? 
For  this  purpose  should  the  states  be  treated,  inter  se,  as  sep- 
arate countries,  or  as  something  like  counties  of  the  same  coun- 
try? The  systems  of  corporate  taxation  indicate  a  difference 
of  opinion  upon  this  question,  and  the  diversity  of  results  is 
natural  and  reasonable,  corresponding  to  a  difference,  perhaps 
a  change,  in  the  attitude  of  the  minds  of  our  legislators. 

Another  source  of  difficulty  is  that  cor])orations  arc  very 
likely  to  possess  in  diverse  jurisdictions  property  of  which  the 
value  is  chiefly  due  to  the  whole  inseparable  undertaking  as 
one  great  machine,  a  going  concern — a  railway,  for  example — 
and  as  to  which,  obviously,  taxation  should  be  exacted  by  each 
.jurisdiction  neither  upon  the  entire  value  of  the  nnchine  nor 
ujxm  the  value  of  the  loctal  ])art  considered  as  severed  and  com- 
paratively valueless. 

Again,  there  is  the  additional  difticulty  that  the  system  of 
taxation  adopted    must    neither    ccmflict    with    that  exclusive 
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power  to  ref^ulate  interstate  commerce  whicli  resides  iu  the 
federal  government  nor  transgress  the  inhibition  of  the  four- 
teenth amendment  against  a  state's  taking  property  without 
due  i)rocess  of  law  or  denying  to  any  pei^son  the  equal  protec- 
tion of  the  laws. 

Further,  there  is  a  great  difference  in  corporations.  A  manu- 
facturing corporation — its  property  being  situated  in  one  plact, 
the  business  being  not  of  a  (juasi  public  nature,  and  no  practical 
monopoly  being  enjoyed — is  much  more  like  a  natural  person 
or  a  partnership  than  is  a  corporation  engaged  in  railway  busi- 
ness; and  the  diversities  between  corporations  lead  properly  to 
diversities  in  methods  of  taxation." 


DOrHLE  TAXATION. 

The  exacting  of  two  or  more  payments  from  one  person  or 
from  two  or  more  persons  by  reason  of  the  same  piece  of  prop- 
erty or  other  source  of  al)ility  to  pay  taxes  is  double  taxation. 

**  There  are  in  reality  no  less  than  five  different  forms  of 
double  taxation  in  the  case  of  corporations: — 

1.  Double  taxatiim  of  ])roperty  and  of  debts,  or  of  income 
and  of  interest  on  debts. 

2.  Double  taxation  of  property  and  of  income. 

3.  Double  taxation  of  property  and  of  stock. 

4.  Double  taxation  arising  from  conflicts  of  jurisdiction. 

5.  Double  taxation  of  the  corporation  and  of  the  holders  of 
stock  or  bonds. '*     Seligman,  Essays  in  Taxation,  1903,  p.  213. 

Duplicate  taxation  of  corporations  due  to  conflicts  of  juris- 
dicticm,  is  properly  arranged  under  four  chief  headings: 

1.  Intel-state  taxation  of  corporate  property. 

2.  Interstate  taxation  of  stock  and  bonds  or  of  dividends  and 

interest. 

3.  Interstate  taxation  of  non-resident  stockholders  or  bond- 
holders. 

4.  Interestate  taxation  of  corporate  receipts  or  income. 
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TAXATION  OP  INTANGIBLE  PERSONALTY. 

The  problem  of  how  to  tax  what  is  known  as  **  intangible  per- 
sonalty/' including  rights,  credits,  corporate  securities,  and 
money  at  interest,  is  still  unsolved. 

Shall  intangible  personalty  be  exempt  entirely  from  taxa- 
tion, on  the  theory  that  otherwise  there  is  double  taxation? 
^hsll  it  be  taxed  wnth  a  low  uniform  rate  /  Or  shall  further 
attempts  by  way  of  doomage  and  the  like  be  made  to  collect 
the  local  general  property  tax  thereon  ? 

Connecticut  is  the  only  state  that  specifically  and  directly 
taxes  intangible  personalty  to  the  holders  thereof  other  than 
by  the  local  general  property  tax.  There,  stockholders  are  not 
taxed,  nor  are  holders  of  bonds  of  a  railroad  company  operating 
in  the  state.  The  holders  of  other  bonds,  notes,  choses  in 
action,  deposits  in  national  banks,  etc.,  may  elect  to  pay  either 
the  local  general  proi)erty  tax  thereon,  averaging  about  $20  a 
thousand,  or  a  low  uniform  rate  of  $4  a  thousand  to  the  state 
treasurer.  This  optional  plan  is  unique,  and  the  receipts  under 
it  are  increasing  every  year. 

In  Rhode  Island  no  intangible  personalty  is  taxable  to  a  cor- 
poration ;  and  a  few  returns  are  made  by  th(»  corporations  tax- 
able on  such  property  in  JNIaine,  New^  Hampshire,  or  Vermont. 
In  all  these  five  states  individuals  are  sul)ject  to  the  local  gen- 
eral property  tax  on  their  bank  deposits,  credits  (except  mort- 
gages sometimes),  bonds,  and  to  some  extent,  on  their  stock, 
but  the  attempt  to  collect  hiia  resulted  in  the  usual  failure. 

The  reasons  of  this  failure  can  be  stated  thus:  First,  intan- 
gible personalty  can  be  readily  concealed;  secimd,  the  tempta- 
tion to  conceal  it  is  great,  because  a  general  property  rate  of 
$20  a  thousand  often  amounts  to  half  the  income  from  the  in- 
tangible personalty ;  third,  when  found,  such  property  is  taxed 
at  its  true  cash  value,  while  real  estate  is  usually  undervalued ; 
and,  fourth,  holdersj  of  such  property  go  where  they  will  be 
taxed  the  lowest. 

The  Massachusetts  Tax  CV)mmissi()n  (10081  recommend  that 
a  uniform  tax  at  tlic  rate  of  ^''\  a  thousand  be  levied  on  this 
class  of  property,  and  the  ^lassachusetts  constitution  be 
amended  in  accordance  \yith  the  reconnnendation.  in  case  the 
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Massachusetts  supreme  judicial  court  should  decide  that  the 
proposed  low  rates  are  not  *' proportional,'^  and  hence  are  un- 
constitutional.    That  court  did  so  decide.* 

The  Maine  Tax  Commission  of  1908  recommend  that  their 
legislature  give  serious  consideration  to  the  plan  for  a  low  uni- 
form rate  on  intangibles,  stating  that  the  collection  of  such  a 
low  tax  would  be  **  aided  by  a  strong  favorable  public  senti- 
ment, so  necessary  in  the  proper  and  easy  administration  of 
any  law." 

The  Vermont  Tax  Commission  of  1908  recommend  a  low  uni- 
form tax  rate  on  intangibles,  while  »the  New  Hampshire  Tax 
Commission  of  1908  recommend  that  *' money  and  securities'' 
be  dropped  from  the  taxable  list. 

Summarizing,  it  is  seen  that  the  *'low  uniform  rate"  method 
is  popular  in  New  England.  It  already  exists  in  Connecticut, 
where  it  is  giving  satisfaction,  -while  commissions  in  three  other 
states  of  this  group  recommend  it. 


COMPARISON  OF  THE  RESULTS  OBTAINED  BY  THE 
DIFFERENT  SYSTEMS  OF  TAXING  CORPORA- 
TIONS  IN  THE  NEW  ENGLAND.  AND  IVODDLE  AT- 
LANTIC  STATES. 

The  states  embraced  in  the  New  England  and  Middle  Atlantic 
groups  apply  about  all  of  the  different  methods  of  taxation 
heretofore  outlined  aud  discussed  to  corporations.  We  have 
in  these  two  groups  examples  of  the  general  property  tax, 
assessed  by  local  officials  and  by  central  bodies,  of  the  gross 
receipts  tax,  of  the  tax  on  capital  stock,  of  the  tax  on  capital 
stock  and  funded  and  floating  indebtedneS'S,  and  of  the  special 
and  specific  taxes  found  elsewhere  in  use. 

The  following  two  tables,  compiled  by  Corporation  Commis- 
sioner Know  (Rcpt.  of  June  6,  1910,  p.  16),  give  complete  finan- 
cial results  of  the  application  of  these  different  systems  in  these 
two  groups  of  states. 


♦Opinion  of  the  Justices,  195  Mass.  607  (1908). 
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Reference  to  these  tables  will  show  that  New  Jersey  with  its 
general  property  tax  on  railways,  assessed  by  a  central  body, 
and  a  gross  receipts  tax  on  transmission,  express  and  car  com- 
panies, derives  a  greater  percentage  of  state  taxes  from  these 
corporations  than  does  any  other  state  in  these  two  groups. 
It  should  be  noted  in  this  connection  that  in  New  Jersey  the 
tax  on  railroads,  although  assessed  by  a  central  body,  is  for 
both  state  and  local  purposes. 

The  other  states  of  these  gi'oups,  with  reference  to  the  per- 
centage of  state  taxes  paid  by  corporations,  rank  as  folloM^s: 

Second — Connecticut  with  its  tax  on  the  capital  stock  and 
funded  and  floating  indebtedness  of  railways,  gross  receipts 
tax  on  express  and  car  companies,  and  mileage  tax  on  trans- 
mission companies. 

Third — ^Pennsylvania  with  tax  on  the  capital  stock  and  gross 
receipts  of  all  these  companies. 

Fourth — Delaware  with  its  tax  on  the  capital  stock  of  rail- 
ways, or  a  lump  sum  in  lieu  thereof  (the  lump  sum  is  paid), 
and  gross  receipts  and  specific  taxes  on  transmission,  express 
and  ear  companies. 

Fifth — Maine  with  a  gross  receipts  ta  xon  all  these  compa- 
nies. 

Sixth — ^^Massachusetts  with  its  tax  on  capital  stock  and  real 
estate  and  '* machinery''  of  all  these  companies. 

Seventh — ^Rhode  Island  with  its  primitive  general  property 
tax  on  railways  and  a  gross  n»ceiptH  tax  on  express  and  trans- 
mission  companies. 

Eighth — New  Hampshire  with  an  ad  valorem  tax,  central 
assessment,  on  all  these  companies. 

Ninth— ^New  York  with  taxes  on  the  gross  receipts  and  cap- 
ital stock  of  all  these  companies. 

Tenth — Maryland  with  a  tax  on  the  gross  receipts  of  rail- 
ways, transmission,  express  and  (*ar  companies,  and  a  capital 
stock  and  local  property  tax  on  the  three  last  classes. 

The  above  c(miparisons  by  no  means^  are  conclusive  to  the 
effect  that  the  stat(*  deriving  the  greatest  percentage  of  state 
taxes  from  corporations  has  the  most  perfect  system  for  taxing 
these  bodies.  It  is  possible  that  a  system  of  taxation  theoret- 
ically imperfect  and  equitable  unjust  may  be  an  unusual  rev(»- 
nue  producer.     It  is  possible  also  that  a  system  of  taxation 
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theoretically  perfect  in  form,  may,  because  of  inefficient  ad- 
ministration, work  badly  from  the  view  point  of  revenue. 

The  system  of  taxing  these  companies  on  their  income  or  re- 
ceipts is  the  one  favored  by  economists  generally.  Maine  has 
adopted  a  system  of  taxing  corporations  on  a  basis  of  their 
gross  receipts  and  that  state  ranks  fifth  in  the  above  list. 

The  effectiveness  of  any  system  of  corporation  taxation,  from 
the  revenue  view  point,  at  least,  depends  to  a  very  great  ex- 
tent upon  efficiency  in  thie  administration  of  the  taxing  laws. 
The  effectiveness  of  any  taxing  system  from  the  view  point  of 
'  equity  and  justness  depends  wholly  upon  the  form  of  the  sys- 
tem. 


TENDENCIES. 

The  foregoing  analysis, ,  tables  and  discussions  divulge  the 
following  tendencies: 

First — Starting  from  the  original  position  of  taxing  corpora- 
tions on  their  general  property,  assessment  by  local  officials, 
the  first  and  most  pronounced  tendency,  is  away  from  that  sys- 
tem, and  although  still  in  favor  of  a  tax  on  .the  corporate  prop- 
erty, assessment  thereof  is  made  by  central  or  special  bodies 
under  well  defined  rules. 

Second — The  second  tendency,  not  quite  as  general  as  the 
first,  is  away  from  the  original  position  altogether  and  in  favor 
of  a  tax  not  on  property  but  on  other  elements  supposed  to 
better  represent  taxable  capacity. 

Thifd — A  general  and  pronounced  tendency  toward  a  separa- 
tion of  the  sources  of  state  and  local  taxation — the  taxation  of 
certain  corporations,  with  w^hich  is  usually  found  grouped  reve- 
nue from  inheritance  for  state  purposes,  and  the  general  prop- 
erty and  special  and  specific  taxes  for  the  minor  units. 

Fourth — Due  to  a  growing  hostility  to  double  taxation,  a 
tendency  away  therefrom  by  the  exempting  of  shares  of  stock 
in  companies  which  are  taxed  on  their  property. 

Fifth — By  w^ay  of  an  effort  to  solve  the  problem  of  ferreting' 
out  and  taxing  intangible  personalty,  a  tendency  toward  the 
exemption  of  the  same  from  the  application  of  the  general  prop- 
ertv  tax  laws  and  to  leave  the  taxation  of  the  same  to  the  state 
at  a  low  and  uniform  rate. 
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VI. 


The  Franchise  Tax. 

One  of  the  chief  sources  of  governmental  income  from  cor- 
porations is  the  so  called  franchise  tax.  As  was  stated  pre- 
viously the  term  franchise  denotes  |^thMg  Af^Mf^lw  the 
value  of  the  franchise  is,  for  the  purpml^  (?i  taxation,  measured 
by  various  tests — such  as  the  capital  stock  at  par  value,  cap- 
ital stock  at  market  value,  capital  stock  plus  bonded  debt,  cap- 
ital stock  plus  total  debt,  business,  gross  earnings,  dividends, 
capital  stock  according  to  dividends  and  net  earnings.  The 
meaning  of  ^'franchise  tax"  is  thus  something  wholly  indefi- 
nite. What  is  called  a  franchise  tax  in  one  state  may  be  abso- 
lutely unlike  that  in  the  adjoining  state. 

There  are  certain  restrictions  upon  the  power  of  the  state 
to  tax  corporate  franchises.  In  the  case  of  a  foreign  corpora- 
tion, the  state  which  has  not  given  the  franchise  cannot  tax  it. 
With  a  domestic  corporation  the  franchise  or  right  to  exist  and 
transact  certain  business  is  something  separated  and  apart 
from  the  property  of  the  corporation,  and  is  capable  of  being 
taxed  * — the  right  to  exist  and  the  right  to  transact  business, 
in  the  case  of  a  domestic  corporation,  are  inextricably  bound 
together.  But  as  regards  a  foreign  corporation,  the  two 
things  are  distinct,  and  the  state  can  tax  only  the  privilege 
of  carrying  on  the  business  within  its  borders.  The  corporate 
franchise  has  no  existence  apart  from  the  laws  of  the  state 
which  created  it.  In  order  to  avoid  legal  entanglements, 
therefore,  the  tax  on  foreign  corporations  is  usually  imposed 
on  the  business  transacted,  but  is  very  often  termed  a  fran- 
chise tax. 

The  denial  of  the  right  to  tax  the  franchises  of  a  foreign 
corporation  applies  equally  to  corporations  chartered  by  the 
Ignited  States  which  are  not  legally  foreign  corporations. t 
Even  national  banks  cannot  be  subjected  to  license  or  privilege 


♦  Nothing  is  better  settled  than  that  the  franchise  of  a  private  cor. 
poration  ♦  *  *  is  property  and  of  the  most  valuable  kind,  as  it 
cannot  be  taken  for  public  use  without  compensation."  Wilmington 
R.  R.  V.  Reed,  13  Wall.  264,  268  (1871). 

t  California  v.  So.  Pac.  Ry.  Co.,  127  U.  S.  40   (1887). 
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taxes.J  Some  fairly  reueiit  cases  in  Pennsylvania  have  even 
held  that  the  ta^;  on  capital  stock  is  invalid  as  to  stock  in- 
vested in  a  patent  right,  liecause  such  taxation  involves  a  prop- 
erty right  which  depends  for  its  existence  exclusively  on  the 
federal  constitution  and  on  an  act  of  congress.§  Subject  to 
these  restrictions  and  to  the  further  restriction  that  no  stato 
may  impose  a  franchise  tax  to  interfere  with  interstate  cojn- 
merce,  the  taxation  of  corporate  franchises  seems  to  have  no 
limitation,  except  the  discretion  of  the  taxing  power.** 

What  is  the  real  significance  of  the  franchise  tax  ?  Why  is 
it  desirable  that  such  a  hard  and  fast  line  should  be  drawn  be- 
tween the  property  tax  and  the  franchise?  What  is  the  mean- 
ing of  the  distinction? 

The  answer  is  very  plain.  In  the  first  place,  according  to  the 
constitution  of  several  of  the  states,  the  taxes  on  property 
must  be  uniform.  If,  how^ever,  the  corporation  tax  is  held  to 
be  a  franchise  tax,  there  is  no  necessity  of  such  uniformity 
between  the  tax  on  individuals  and  that  on  corporations.  Sec- 
ondly, according  to  the  principles  of  the  property  tax,  deduc- 
tions, are  allowed  for  certain  classes  of  exempt  or  extr:> -terri- 
torial property.  If  the  tax  is  a  franchise  tax,  such  exemptions 
cannot*be  claimed.  Thirdly,  if  the  tax  is  a  franchise  tax.  and 
not  a  tax  on  property,  or  earnings,  it  may  be  upheld  ns  not 
interfering  with  interstate  commerce.  Finally,  if  the  tax  is 
a  franchise  tax,  many  of  the  objections  to  double  taxation 
would  be  removed,  ♦  ♦  *  Every  commonw^ealth  imposing  a 
franchise  tax,  for  instance,  could  assess  the  entire  capital  of  a 
corporation,  although  only  a  very  small  poi'tion  might  be  lo- 
cated or  employed  within  the  state.  We  can  hence  readily 
understand  the  persistence  wnth  which  the  corporations  seek 
to  uphold  the  distinction  and  to  have  the  charge  declared  to 
be  not  a  franchise,  but  a  property  tax.''  Seligman,  Essays  in 
Taxation,  pp.  186  and  187. 

The  question  has  arisen  almost  exclusively  in  connection  with 
the  taxation  of'capital  stock  or  of  earnings. 

Whether  or  not  the  taxation  of  capital  stock  is  the  taxation 


i- Mayor  v.  Natl.  Bank  of  Maoon,  59  Ga.  648   (1877), 

SConi.   V.  WeBtinghouse  Co,   ir>l   Pa.   St.,   265    (1892):    Com.  v.  Air 

Brake  Co.  id.  265;  Cora.  v.  Lehigh  C.  &  I.  Co.,  162  Pa.  603  (1894), 
**  Delaware  R.  R.  Tax  Case,  IS  Wall.  231    (1873);   CaUfornia  v.  So. 

Pac.  R.  R.  Co.,  127  V.  S.  41   (1887). 
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of  the  corporate  property,  is  not  definitely  agreed  upon  by  all 
the  courts.  That  capital  stock  is  in  one  sense  property  cannot 
be  denied ;  but  whether  the  tax  on  capital  stock  is  tantamount 
to  a  tax  on  general  property  is  an  entirely  different  question. 
In  several  states  it  has  been  held  that  capital  stock  practically 
represents  the  property,  and  that  the  two  are  in  all  intents 
and  purposes  inter-changeable  terms.^  As  regards  the  tax  on 
capital  stock  in  general,  other  states  have  decided,  and  the  fed- 
eral courts  have  affirmed  the  decision,  that  it  is  not  a  tax  on 
the  property.  Thus,  it  has  been  held  that  the  Delaware  rail- 
road tax  of  one-<iuarter  of  one  per  cent  on  the  actual  cash  value 
of  the  capital  stock  is  a  tax  not  on  the  property  or  on  the  shares 
of  individuals,  but  on  the  corporation,  measured  by  a  certain 
percentage  on  the  value  of  its  shares.'^  In  like  manner  the 
Massachusetts  taxes  on  the  whole  value  of  the  corporate  shares 
and  on  the  capital  stock  in  excess  of  the  value  of  the  real  estate 
and  machinery  have  been  pronounced  taxes  on  the  franchise.'* 
In  a  recent  case  it  has  been  held  that  this  tax,  although  nomi- 
nally upon  the  shares  of  capital  stock,  is  in  effect  a  tax  upon 
the  organization  on  account  of  property  owned  or  used  by  it, 
and  therefore  valid.  It  is  an  excise  tax,  and  not  a  property 
tax,  and  therefore  not  limited  by  the  constitutional  restric- 
tions as  to  uniform  taxation  of  all  property.*  On  the  other 
liand  the  Connecticut  courts  have  held  that  a  tax  on  capital 
stock  and  debt  is  not  a  tax  on  franchise,  but  on  property;'' 
and  older  cashes  in  Alabama  and  ^Missouri  were  similarly  dc- 
(•i(led.«  » 

Secondly,  in  the  case  of  capital  stock  as  measured  by  divi- 
tlends,  the  courts  of  Pennsylvania  and  New  York  have  arrived 
at  diametrically  opposite  conclusions.  In  Pennsylvania  a  long 
series  of  eases  has  consistently  maintained  the  doctrine  that 
this  tax  is  one  on  property.'' 

1  Burke  v.  Rad^am,  .57  Calif  r.04  (1881);  New  Orleans  v.  Canal  Co., 
?9  La.  A.  R.  851  (1877):  W^h^tney  v  Madison,  23  Tnd.  351  (1864);  Co. 
Comrs.   V.   Natl.    Bank,   48   Mrt    117    (1S77). 

-'Delaware  R.  R.  Tax  Case,  180  Wall.  20G  (1871). 

^Com.  V.  Hamilton  Mfg.  Cc,  94  Mass.  298  (1866);  Portland  Bank  v. 
Apthorp,  12  Mass.  252   (1815). 

^  Western  Union  Tel.  Co.  v.  Mass.  125  U.  S.  530   (1837). 

•Nichols  V.  R.  R.  Co.,  42  Conn.  103   (1875). 

^' State  V.  Ins.  Co.,  89  Ala.  335  (1889);  State  v.  Ry.  Co.,  37  Mo.  265 
•1865). 

"Fox's  Appeal,  112  Pa.  319  (1886);  Comr.  v.  Standard  Oil  Co.,  101 
Pa  119  (1882);  Phoenix  Iron  Co.  v.  Com.,  .59  Pa.  104  (1868);  Cata- 
waissa  Appeal,  78  Pa.  St.  59   (1875). 
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The  New  York  and  New  Jersey  courts  on  the  other  hand  have 
held  the  tax  on  capital  stock  to  be  a  'franchise  tax.^  The  New 
York  case  was  carried  in  last  instance  to  the  federal  court. 
Of  course  the  fact  that  the  statute  expressly  declares  the  tax 
to  be  a  franchise  tax  is  of  no  weight — no  importance  attaches 
to  mere  nomenclature.  But  the  United  States  supreme  court 
had  already  shown  the  tendency  of  its  thought  in  the  Massa- 
chusetts and  Delaware  decisions  just  cited.  In  a  subsequent 
case  the  court  said,  that  the  new  York  tax  was  **a  franchise 
tax  in  the  nature  of  an  income  tax.''^  P^inally,  in  a  later  case, 
the  tax  was  definitely  pronounced  to  be  on  franchise,  the  court 
holding  that  the  tax  was  not  upon  the  capital  stock  nor  upon 
any  bonds  of  the  United  States  composing  a  part  of  that  stoek: 
but  that  reference  was  made  to  the  capital  stock  and  dividends 
only  for  the  purpose  of  determining  the  amount  of  the  tax  to 
be  exacted  each  vear.-^ 

The  third  case  in  which  the  question  of  a  franchise  tax  is  of 
importance  is  in  connection  with  interstate  commerce.  In  a 
Maine  ease,  involving  the  constitutionality  of  the  Maine  Excise 
tax  law,  the  United  States  supreme  court  held  that  a  tax  on 
gross  receipts,  as  a  measure  of  a  company's  ability  to  pay  an 
excise  tax,  is  valid.*  A  tax  on  the  gross  receipts  from  business 
done  wholly  within  the  state  by  a  foreign  corporation,  is  valid. 
See  Constitutionality  of  Tax  on  Corporations  Engaged  in  Inter- 
state Commerce. 


THE  COXSTITUTIOXALITY  OP  A  TAX  ON  CORPORA- 
TIONS ENGAGED  IN  INTERSTATE  COMMERCE. 

Of  the  several  provisions  of  the  federal  constitution  intended 
jointly  to  safeguard  *'the  freest  interchange  of  commodities 
among  the  people  of  the  different  states.''  Justice  Miller,  in 
Cook  V.  Penn.,  97  U.  S.  566,  574  (1878),  the  one  chiefly  relied 
upon  in  connection  with  the  taxation  of  carriers  engaged  in  in- 


1  People  V.  Home  Ins.  Co.,  92  N.  Y.    (1883);   Singer  Co.  v.  Hoppen. 
heimer.  25  Vroom  439  (1892). 

2  Mercantile  Bank  v.  New  York,  134  U.  S.  594. 

'5  Home  Ing.  Co.  v.  New  York,  134  U.  S.  594   (1889). 
■i  Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  S.  217   (1891);  Ratterman  v. 
W.  U.  T.  Co.,  127  U  S.  411   (1888). 
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terstate  commerce  is  paragraph  3,  of  section  8,  art.  1,  which 
confers  upon  congress  the  power:  '*To  regulate  commerce  with 
foreign  nations  and  among  the  several  states  and  with  the  In- 
dian tribes." 

The  difficulty  of  drawing  a  sharp  line  between  the  federal 
powers  and  the  state  powers  in  the  matter  of  the  taxation  and 
regulation  of  these  great  agencies  of  commerce,  like  the  rail- 
ways and  the  telegraph,  which  extend  from  one  end  of  the  coun- 
try to  the  other,  has  troubled  the  courts  since  1872.  It  is  only 
recently  that  the  problem  has  been  solved. 

While  the  greater  part  of  each  of  the  two  fields  in  which  each 
of  the  two  great  divisions  of  our  government  may  respectively 
exercise  its  powers  is  clear  enough,  yet  the  boundary  of  one 
seems  to  merge  almost  imperceptibly  into  that  of  the  other  at 
places.  This  has  resulted  in  much  litigation,  and  the  decisions 
of  the  supreme  court  cm  some  of  the  most  vital  points  have  oc- 
casionally seemed  contradictory.  In  not  a  few  instances  the 
court  has  apparently  reversed  itself. 

However,  the  following  points  seem  now  to  be  settled: 

A.  As  to  the  taxation  of  interstate  earners  on  an  ad  valorem 
basis: 

1.  A  state  may  tax  the  property,  within  its  bounds,  of  rail- 
road companies  and  other  persons  or  corporations  engaged  in 
interstate  commerce. 

R.  R.  Co.  V.  Peniston,  18  Wall.  5  (1873)  and  later  ciises  based 
thereon. 

2.  It  may  tax  both  the  tangible  and  intangible  property  of 
the  carriers,  provided  only,  that  it  may  not  tax  a  federal  fran- 
chise.    Cent.  Pac.  Ry.  Co.  v.  Calif.,  162  IT.  S.  91  (1895). 

3.  A  state  may  value  the  i)roperty  by  the  '*unit  rule,'*  i.  e., 
niake  a  valuation  of  the  entire  property  of  the  ^*  system '*  of  a 
given  corporation  engaged  in  interstate  business,  and  tax  that 
proportion  of  the  entire  property  which  the  mileage  in  the  state 
hears  to  the  total  mileage  operated  or  what  is  the  same  thing, 
may  make  the  apportionment  of  the  basis  of  business  done. 

State  R.  R.  Case,  92  V.  S.  575  (1875)  ; 

W.  U.  Tel.  Co.  V.  Taggert,  1G3  U.  S.  1   (1895)  ; 

Adams  Exp.  Co.  v.  Ohio,  165  V.  S.  194  (1896)  ; 
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4.  It  may  arrive  at  a  valuation  by  the  following  methods: 

(a)  By  adding  the  market  or  fair  cash  value  of  the  shares 
of  capital  stock  and  the  marktt  or  par  value  of  the  various 
kinds  of  funded  indebtedness.  State.  R.  R.  Tax  Case,  92  U.  S. 
575  (1875). 

(b)  By  considering  one  or  more  of  several  ekMuents,  or  evi- 
dences of  value,  as:  the  cost  of  constructing  or  equipment,  the 
market  value  of  the  outstanding  securities,  the  gross  earnings 
and  the  net  earnings,  and  all  other  matters  appertaining  thereto. 
Indiana  R.  R.  Case,  154  V.  S.  425,  439  (1893). 

5.  The  court  has  recognized  the  fact  that  the  value  of  prop- 
erty of  this  class  depends  largely  upon  earnings.  Tn  some  of 
tlie  decisions  already  referred  to  this  is  made  clear.  Thus  iu 
the  Indiana  Railrpad  Case  at  p.  445  it  was  said : 

*'The  rule  of  property  taxation  is  that  the  value  of  the 
property  is  the  basis  of  taxation.  It  does  not  mean  a  tax 
upon  the  earnings  which  the  property  makes,  nor  for  the 
privileges  of  using  the  [)roperty,  but  rests  solely  upon  the 
value.  But  the  value  of  the  property  results  from  the  uso 
to  which  it  is  put  and  viiries  with  the  profitableness  of  that 
use,  present  and  [)rospective,  actual  and  anticipated.  There 
is  no  pecuniary  value  outside  of  that  which  results  from 
such  use.  The  amount  and  profitable  character  of  such  use 
determines  the  value,  and  if  property  is  taxed  at  its  actual 
cash  value,  it  is  taxed  upon  something  which  is  created  by 
the  uses  to  which  it  is  put.  In  the  nature  of  things  it  is 
impossible — at  least  in  respect  to  railroad  property — to 
divide  its  value  and  determine  how  much  is  caused  by  one 
use  to  which  it  is  put  and  how  much  by  another.  Take  the 
case  before  us;  it  is  impossible  to  disintegrate  the  value  of 
that  portion  of  the  road  within  Indiana  and  determine  how 
much  of  that  value  springs  from  its  use  in  doing  intoT^state 
])usiness  and  how  much  from  its  use  in  doing  busint^ss 
wholly  within  this  state.  An  attempt  to  do  so  would  he 
entering  upon  a  mere  fiekl  of  uncertainty  and  speculation. 
And  l)ecause  of  this  fact  it  is  something  which  an  a^sessinp 
board  is  not  recpiircd  to  attcmi)t. '^ 

B.  As  to  ih(   ia.rntion  of  vanurs   or   of   interstate  business  hn 
mithods  other  than  the  property  or  ad  valorem  tcix: 
1.  A  state  may  not  levy  a  tax  as  a  prerequisite  in  carrying 
on  interstate  business. 
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In  Osborne  v.  Mobile,  16  Wallace,  479  (1872),  the  supreme 
court  decided  tjiat  this  could  be  done.  But  fifteen  ye^rs  later 
that  case  was  overruled  in  Leloup  v.  Mobile,  127  U.  S.  640 
(1877).     The  trenchant  part  of  this  decision  reads: 

**  A  great  number  and  variety  of  cases  involving  the  com- 
mercial power  of  congress  have  been  brought  to  the  atten- 
tion of  this  court  during  the  past  fifteen  years  which  hav6 
frequently  made  it  necessary  to  re-examine  the  whole  sub- 
ject with  care;  and  the  result  has  sometimes  been  that  in 
order  to  give  full  and  fair  effect  to  the  different  clauses 
of  the  constitution,  the  court  has  felt  constrained  to  refer 
to  the  fundamental  principles  stated  and  illustrated  with 
so  much  clearness  and  force  by  Chief  Justice  Marshall  and 
other  members  of  the  court  in  former  times,  and  to  modify 
in  some  degree  dicta  and  decisions  which  have  occasionally 
been  made  in  the  intervening  period.     This  is  always  done, 
however,  with  great  caution,  and  an  anxious  desire  to  place 
the  final  conclusion  rea(thed  upon  the  fairest  and  most  just 
constructions  of  the  constitution  in  all  its  parts.'' 
The  conclusion  was  therefore    (p.   648)    **that  no  state  has 
the  right  to  lay  a  tax    on    interstate    commerce    in  any  form, 
whether  by  way  of  duties  layed  on  the  transportation  of  the 
subjects  of  that  commerce,  or  on  the  receipts  derived  from  that 
transportation,  or  on  the  occupation  or  business  of  carrying  it 
on,  and  the  reason  is  that  such  taxation  is  a  burden  on  that 
commerce  and  amounts  to  a  regulation  of  it.  which  belongs  solely 
to  congress." 

See  also:  Wekster  v.  Bell,  68  Fed.  183  (1895)  ; 
McCall  v.  Calif.,  136  V.  S.  104  (1889)  ; 
R.  R.  Co.  V.  Penn.,  136  H.  S.  114  (1889)  ; 
Crutcher  v.  Kentucky,  141  V.  S.  47  (1890). 

2.  A  state  may  levy  a  license  tax  on  local  business  performed 
by  interstate  carriers. 

Osborne  v.  Plorida,  164  V.  S.  650  (1896)  ; 
Postal  Tel.  Co.  v.  Adams.  155  U.  S.  688  (1894). 

3.  A  state  may  not  tax  freight,  in  interstate  commerce,  nor 
interstate  telegraph  messages. 

State  Freight  Tax  Case,  15  Wall.  2323   (1872)  ; 
Telegraph  Co.  v.  Texas,  105  U.  S.  460   (1881). 
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4.  A  state  may  levy  a  tax  in  proportion  to  the  gross  receipts 
from  interstate  commerce  under  certain  conditions  and  in  cer- 
tain forms.     But  may  not  tax  the  receipts  as  such. 

The  earliest  case  involving  this  point  seems  to  be  one  decided 
in  1872,  at  about  the  same  time  that  the  State  Freight  Tax  Case, 
above  referred  to,  was  decided.  This  is  known  as  **The  State 
Tax  on  Gross  Receipts,''  15  Wall.  284  (1872). 

The  state  of  Pennsylvania  levied  a  three-fourths  of  one  per 
cent  tax  on  gross  earnings  of  every  railroad  incorporated  under 
its  laws  and  the  t-ax  was  held  valid,  even  when  it  covered  the 
earnings  of  a  state  railroad  on  coal  carried  out  of  the  state. 
This  case  was  distinguished  from  the  State  Freight  Tax  Case 
on  the  ground  that  not  everything  which  effects  commerce 
amounts  to  a  regulation  of  it  within  the  meaning  of  the  con- 
stitution. The  court  said,  in  words  that  often  reappear  in  the 
latter  decisions  on  the  same  point,  after  showing  that  the  states 
have  authority  to  tax  the  property,  real  and  personal,  of  all 
corporations  whether  engaged  in  interstate  commerce  or  not: 

*'We  think  also  that  such  a  tax  may  be  laid  upon  a  val- 
uation, or  may  be  an  excise,  and  that  in  exacting  an  excise 
tax  from  their  corporations  the  states  are  not  obliged  to 
impose  a  fixed  sum  upon  the  franchises  or  upon  the  value 
of  them,  but  they  may  demand  a  graduated  contribution,* 
proportional  either  to  the  value  of  the  privilege  granted, 
or  to  the  extent  of  the  exercise,  or  to  the  results  of  such 
exercise.  There  certainly  is  a  line  which  separates  that 
power  of  the  Federal  Government  to  regulate  commerce 
among  the  states,  which  is  exchisive,  from  the  authority  ot 
the  states  to  tax  a  person  s  property,  business  or  occupa- 
tion, within  their  limits.  The  line  is  sometimes  diflScult  to 
define  with  distinctions.  It  is  so  in  the  present  case;  but 
we  tliink  it  may  safely  be  laid  down  that  the  gross  receipts 
of  railroad  or  canal  companies,  after  they  have  reached  the 
treasury  of  the  carriers,  though  they  may  have  been  de- 
rived in  part  from  transportation  of  freight  between  states, 
have  become  subject  to  legitimate  taxation.'' 
In  commenting  on  these  decisions,  ^Ir.  Judson,  an  authority 
on  the  taxation  of  interstate  carriers,  says: 

*'lt  seems  to  have  been  conceded  that  a  state  can  le\T  a 
tax  ui)()n  net  earnings,  and  the  court  said  that  it  is  difficult 
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to  state  any  well  f6iinded  distinctions  between  a  state  tax 
on  net  earnings  and  one  on  gross  earnings,  that  net  earn- 
ings are  a  part  of  the  gross  receipts,  and  that  gross  receipts 
are  a  measure  of  approximate  value. 

Neither  of  these  cases  have  been  overruled;  but  the  au- 
thority  of  the  decision  in  the  case  of  the  State  Tax  on  gross 
receipts  for  a  time  was  seriously  impaired  by  decisions  of 
the  court  apparently  inconsistent  with  the  broad  statement 
therein  of  the  right  to  tax  gross  receipts,  on  the  ground  that 
they  have  passed  into  the  treasury  of  the  company  and  lost 
their  distinctive  character, as  freight.'' 

See  Steamboat  Co  v.  Penn.  122  IT.  S.  326  (1886) ; 
Fargo  V.  Mich.,  121  U.  S.  230  (1886). 


» t 


It  will  be  noticed  that  the  jnileage  rule  of  apportion- 
ment of  interstate  properties  was  not  suggested  or  consid- 
ered in  the  case  of  the  State  Tax  on  Gross  Receipts.  The 
case  presented  was  that  of  a  railroad  whose  line  was  entirely 
within  the  state,  but  which  did  an  interstate  business 
through  its  connection  with  other  lines  leading  out  of  the 
state." 

We  come  now  to  a  series  of  oases  in  which  a  state  tax  on 
^oss  receipts  from  interstate  trade  has  been  held  invalid.  The 
first  is  Fargo  v.  Mich.,  121  U.  S.,  230  (1886).  The  Merchants' 
Despatch  Transportation  Company,  a  New  York  corporation, 
owned  certain  cars  which  it  leased  to  the  railroad  companies 
which  operated  them.  The  state  of  Michigan  assessed  a  tax  on 
the  gross  receii)ts  of  that  company  in  the  state  measured  by  the 
unit  rule  and  based  on  receipts  from  the  transportation  of 
freight  from  points  without  to  points  within  the  state  and  from 
points  within  to  points  without,  but  did  not  tax  the  receipts 
from  business  passing  entirely  through  the  state.  This  case 
was  distinguished  from  the  Railroad  Gross  Receipts  Case  (which 
it  did  not  distinctly  overrule)  on  the  grounds  (1)  that  the  Mer- 
chants' Despatch  was  not  a  Michigan  corporation,  and  (2)  that 
in  the  Pennsylvania  Case  the  money  was  in  \he  treasury  of  the 
company  in  that  state,  while  in  the  Michigan  case  the  money  for 
the  freight  was  probably  never  in  that  state  and  hence  not  prop- 
erty subject  to  taxation. 
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Tn  the  iioxt  term  of  the  eonrt  the  theory  that  grross  receipts 
could  not  1)0  taxed  was  more  fully  developed  in  the  ease  of  the 
Philadelphia  Steauipship  (^o.,  v.  Pennsylvania,  122  IT.  S.  326. 
In  this  case  Pennsylvania  had  attempted  to  impose  a  tax  on 
the  gross  receipts  of  railroads,  canal,  steamboat  and  other  trans- 
portation ccimpanies.  The  steamship  company  in  question  was  a 
Pennsylvania  coiporation  running  betjween  Philadelphia  and 
Savannah -and  from  New  Orleans  to  foreign  ports.  The  court 
held  that  interstate  commerce  carried  on  by  ships  at  sea  is  na- 
tional in  character  and  must  be  covered  by  one  general  rule. 
The  court  said: 

^*If,  then,  the  commerce  canned  on  by  the  plaintiff  in  er- 
ror in  this  case  could  not  be  constitutionally  taxed  by  the 
state,  could  the  fares  and  freights  received  for  transporta- 
tion in  carrying  on  that  commerce  be  constituticmally  taxed? 
Tf  the  state  cannot  tax  the  transportation,  may  it,  neverthe- 
less, tax  the  farc.^  and  freights  received  therefor?  Where 
is  the  difference  ?  Looking;  at  the  substance  of  things,  and 
not  at  mere  forms,  it  is  very  difficult  to  see  any  difference. 
The  one  thing  s(^ems  to  be  tantamount  to  the  other.  It 
would  seem  to  be  rather  metaphysics  than  plain  logic  for 
the  state  officials  to  sny  to  the  company:  'We  will  not  tax 
•  you  for  the  transx)ortation  you  perform,  but  we  will  tax 
you  for  what  you  get  for  performing  it.*  Such  a  position 
can  hardly  be  said  to  be  based  on  a  sound  method  of  reason- 
ing. 

No  doubt  a  ship  owner,  like  any  other  citizen,  may  be  per- 
sonally taxed  for  the  amount  of  his  ])roperty  or  estate, 
without  regard  to  the  source  from  which  it  was  derived, 
whether  from  commerce,  or  banking  or  any  other  employ- 
ment. But  that  is  nn  entirely  different  thing  from  laying 
a  special  tax  upon  his  receipts  in  a  particular  employment. 
If  such  a  tfix  is  laid,  and  the  receipts  taxed  are  those  de- 
riv^Hl  from  ti'ansporting  goods  and  passengers  in  the  way  of 
interstate  or  foreign  commerce,  no  matter  when  the  tax  is 
exacted,  wliether  at  tlie  time  of  realizing  the  receipts,  or  at 
the  end  of  o\?rj  six  months  or  a  year,  it  is  an  exaction  aimed 
at  the  connnerce  itself,  and  is  a  burden  upon  it,  and  seri- 
ously affects  it.  A  review  of  the  question  convinces  us  that 
the  first  ground  on  which  the  decisions  in  State  Tax  on 
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Railway   Gro«8  R-oc»eipts  was  placed  is  not  tenable;  that 
it  is  not  supported  by  anything  decided  in  BrowTi  v.  Mary- 
land; but  on  the  contrary,  that  the  reasoning  in  that  case 
is  decidedly  against  it." 
On  the  basis  of  the.^e  decisions  the  state  courts  quite  gener- 
ally held  that  gross  receipts  of  carriers  in  interstate  eommerce 
could  not  be  taxed. 

But  there  is  another  line  of  decisions  which  seem  to  modify 
the  effect  of  the  line  running  from  Fargo  v.  Michigan  without 
expressly  overruling  tliem.  I'he.se  connect  with  the  cases  sanc- 
tioning the  taxation  of  propeiiy.  But  so  far  as  they  affect  the 
•inestion  of  the  actual  measurement  of  a  state  tax  by  the  gross 
ipceipts,  including  an  pquita})le  portion  of  the  receipts  from  in- 
terstate commerce,  they  are  more  recent  than  the  other  line  and 
have  ended  in  such  emphatic  re-assertion  that  they  seem  abso- 
lutely conclusive. 

In  1881  Maine  inaugurated  a  tax  on  each  railroad  in  the  state 
entitled  *^an  annual  excise  tax,  for  the  privileges  of  exercising 
its  franchise  and  the  franchises  of  its  leased  roads  in  the  state.'* 
This  tax  'Ms  in  the  place  of  all  taxes  upon  such  railroad,  its 
property  and  stock.'*  The  amount  of  this  tax  was  calculated 
on  the  basis  of  the  ayerage  gro^s  receipts  per  mile  of  road.  It 
is  important  to  note  that  the  tax  was  payable  in  April  and  w-as 
computed  on  the  basis  of  gross  receipts  for  the  year  ending  June 
30th  in  the  pre<'eding  year.  The'  following  provisions  covered 
interstate  railroads: 

'*When  a  railroad  lies  i)artly  within  and  partly  without 
the  state  or  is  operated  as  a  part  of  a  line  or  system  ex- 
tending beyond  the  state,  the  tax  shall  be  equal  to  the  same 
proportion  of  the  groj-s  receipts  in  the  state,  as  herein  pro- 
vided, and  its  amount  shall  be  determined  as  follow^s:  the 
gross  transportation  receipts  of  such  railroad,  line  or  sys- 
tem, as  the  case  may  be,  over  its  whole  extent,  within  and 
without  the  state,  shall  be  divided  i)y  the  total  number  of 
miles  operated  to  obtain  the  average  gross  receipts  per  mile, 
and  the  gross  receipts  ill  the  state  shall  be  taken  to  be  the 
average  gross  receipt'-',  per  mile,  multiplied  by  the  number 
of  miles  operated  within  the  state." 
The  Grand  Trunk  Railway,  a  Canadian  corporation,  operated 
a  road  in  Maine,  which  it  leased,  and  became  subject  to  this 
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tax.  The  railroad  opposed  the  tax  on  the  ground  that  the  ease 
of  the  State  Tax  on  Gross  Receipts  had  been  overruled  by  the 
case  of  Fargo  v.  Michigan,  and  this  contention  was  sustained 
by  the  lower  United  States  court.  On  appeal  to  the  supreme 
court  the  decision  of  the  lower  court  was  reversed  and  the  tax 
was  held  to  be  valid.     The  court  said : 

**The  tax,'  for  the  collection  of  which  this  action  is 
brought,  is  an  excise  tax  upon  the  defendant  corporation 
for  the  privilege  of  exercising  its  franchise  within  the  state 
of  Maine.  It  is  so  declared  in  the  statutes  which  impose 
it;  and  that  a  tax  of  this  character  is  within  the  power 
of  the  state  to  levy  there  can  be  no  question.  The  desig- 
nation does  not  always  indicate  merely  an  inland  impcsi- 
tion  or  duty  on  the  consumption  of  commodities,  but  often 
denotes  an  impost  for  a  license  to  pursue  certain  callings 
or  to  deal  in  special  commodities,  or  to  exercise  particular 
franchises.  It  is  used  more  frequently,  in  this  country, 
in  the  latter  sense  than  in  the  other.  The  privilege  of  ex- 
ercising the  franchises  of  a  corporation  within  a  state  is 
generally  of  value,  and  often  of  greaft  value,  and  the  sub- 
ject of  earnest  contention.  It  is  natural,  therefore,  that 
the  corporation  should  be  made  to  bear  some  proportion  of 
the  burdens  of  government.  As  the  granting  of  the  privi- 
lege rests  entirely  in  the  discretion  of  the  state,  whether 
the  corporation  be  of  domestic  or  foreign  origin,  it  may 
be  conferred  upon  such  conditions,  pecuniary  or  other- 
wise, as  the  state  in  its  judgment  may  deem  most  conducive 
to  its  interests  or  policy.  It  may  require  the  payment 
into  its  treasury,  each  year,  of  a  specific  sum,  or  may  ap- 
portion the  amount  exacted  according  to  the  value  of  the 
business  permitted,  as  disclosed  by  its  gains  or  receipts 
of  the  present  or  past  years.  The  character  of  the  tax,  or 
its  validity,  is  not  determined  by  the  mode  adopted  in  fix- 
ing its  amount  for  any  specific  period  or  the  time  of  its 
payment.  The  whole  field  of  inquiry  into  the  extent  of 
revenue  from  sources  at  the  cortimand  of  the  corporation  is 
open  to  consideration  of  the  state  in  determining  what 
may  be  justly  exacted  for  the  privilege.  The  rule  of  ap- 
portioning the  charge  to  the  receipts  of  the  business  w^ould 
seem  to  be  eminently  reasonable,  and  likely  to  produce 


Report  op  Wisconsin  Lfgislative  Committee.        705 

the  most  satisfactory  results,  both  to  the  state  and  the 
corporation  taxed. 

The  court  below  held  that  the  imposition  of  the  taxes 
was  a  regulation  of  commerce,  interstate  and  foreign,  and 
therefore  in  conflict  with  the  exclusive  power  of  congress 
in  that  respect;  and  on  the  ground  aloimitorti^^^dg- 
ment  for  the  defendant.  This  rul|^  ^s  founded  upon 
the  assumption  that  a  reference  by  the  statute  to  the 
transportation  receipts  and  to  a  certain  percentage  of  the 
same  in  determining  the  amount  of  the  excise  tax,  was  in 
effect  the  imposition  of  the  tax  upon  such  receipts,  and 
therefore  an  interference  with  interstate  and  foreign  com- 
merce. But  a  resort  to  those  receipts  was  simply  to  ascer- 
tain the  value  of  the  business  done  by  the  corporation,  and 
thus  obtain  a  guide  to  a  reasonable  conclusion  as  to  the 
amount  of  the  excise  tax  which  should  be  levied ;  and  we 
are  unable  to  perceive  in  that  respect  any  interference 
with  transportation,  domestic  and  foreign,  over  the  road  of 
the  railroad  company,  or  any  regulation  of  commerce  which 
consists  in  such  transportation.  If  the  amount  ascertained 
were  specifically  imposed  as  the  tax,  no  objection  to  its 
vilidity  would  be  pretended.  And  if  the  inquiry  of  the 
state  as  to  the  value  of  the  privilege  were  limited  to  re- 
ceipts of  certain  past  years  instead  of  the  year  in  which 
the  tax  is  collected,  it  is  conceded  that  the  validity  of  the 
tax  would  not  be  affected ;  and  if  not,  we  do  not  see  how 
a  reference  to  the  results  of  any  other  year  would  affect 
its  character.  There  is  no  levy  by  the  statute  on  the  receipts 
themselves,  either  in  form  or  fact ;  they  constitute  as  said 
above,  simply  the  means  of  ascertaining  the  value  of  the 
privilege  conferred. 

The  case  of  Philadelphia  and  Southern  Steamship  Com- 
pany V.  Pennsylvania,  122  U.  S.  326,  in  no  way  conflicts 
Tvith  this  decision.  That  was  the  case  of  a  tax,  in  terms, 
upon  the  gross  receipts  of  a  steamship  company,  incor- 
porated under  the  laws  of  the  state,  derived  from  the  trans- 
portation of  persons  and  property  between  different  states 
and  to  and  from  foreign  countries.  Such  tax  was  held, 
Tvithout  any  dissent,  to  be  a  regulation  of  interstate  and 
foreign  commerce,   and,   therefore,   invalid.    We   do  not 
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question  the  correctness  of  that  decision,  nor  do  the  views 
we  hold  in  this  case  in  any  way  qualify  or  impair  it." 
Maine  v.  Grand  Trunk  Ry.,  142  U.  S.  217,  228  (1891). 

From  the  above  decision  four  justices  dissented,  which  was 
regarded  as  slightly  impairing  its  authority.'  But  in  Erie  R. 
R.  Co.  V.  Pennsylvania,  158  IT.  S.  431,  the  same  principle  was 
reaffirmed.  See  also  Lehigh  Valley  R.  R.  Co.  v.  Penn.,  145 
U.  S.  192  (1891),  and  W.  U.  Tel.  Co.  v.  Taggert,  163  U.  S.  1 
(1895). 

The  most  recent  case  on  the  subject  is  Wis.  &  Mich.  Ry.  Co. 
V.  Powers,  191  U.,S.  379.     The  right  of  the  state  to  levy  a  tax 
on  the  gross  earnings  of  an  interstate  carrier  was  involved  in 
this  case,  together  with  one  other  point  not  connected  with 
our  question. 
On  the  point  in  which  we  are  interested  the  court  said: 
**We  need  say  but  a  w^ord  in  answer  to  the  suggestion 
that  the  tax  is  an  unconstitutional  interference  with  inter- 
state commerce.    In  form  the  tax  is  a  tax  on  *  the  property 
and  biLsiness  of  such  railroad  corporation  operated  within 
the  state,'  computed  upon  certain  percentages  of  gross 
income.     The  prima  facie  measure  of  the  plaintiff's  gross 
income  is  substantially  that  which   was   approached   in 
Maine  v.  Grand  Trunk  Railroad  Co.,  142  U.  S.  217,  228. 
See  also  Western  Union  Telegraph  Co.  v,  Taggert,  103 
U.  S.  1.     Decree  affirmed." 
This  was  a  unanimous   decision,   except  that   Mr.   Justice 
White,  not  having  heard  the  argument,  took  no  part  in  the 
decision.    He  concurred,  however,  in  the  decision  in  Erie  Rail- 
road V.  Pennsylvania,  a  case  involving  the  same  points. 

It  appears,  then,  that  a  state  tax  on  the  property  measured 
in  various  ways  as  indicated  supra,  or  on  the  franchise  meas- 
ured by  the  gross  receipts  is  valid  and  is  not  a  ''regulation  of 
interstate  commerce,"  in  the  sense  in  which  the  right  to  resru- 
late  commerce  is  prohibited  to  the  states  by  the  constitution. 
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VIII. 


POWER  TRANSMISSION  COMPANIES. 

The  property  of  hydraulic  and  power  transmission  companies 
is  generally  taxed,  as  is  the  property  of  individuals,  under  the 
general  property  tax  system.  This  is  the  case  in  New  Hamp- 
shire. L.  1905,  Ch.  42,  sec.  1.  See  supra,  description  of  the 
New  Hampshire  taxing  system.  In  Alabama,  the  plants,  prop- 
erty, and  franchises  necessary  for  the  production,  transforma- 
tion, and  distribution  of  electric  current  of  any  person,  firm 
or  corporation  organized  for  the  developing  of  hydro  electric 
power  for  the  use  of  the  p%ibUc,  are,  in  consideration  of  the 
benefits  to  be  derived  by  the  public,  exempt  from  taxation  of 
all  description,  until  ten  years  after  the  beginning  of  the  con- 
struction of  any  such  plant.  (Does  not  include  land  upon 
which  plants  are  already  erected,  or  plants  already  in  operation. 
These  are  taxed  as  are  individuals.)  Code  sec.  2069,  as  amended 
by  Act  July  27,  1907,  sec.  5  (p.  520). 

The  Wisconsin  Tax  Commission,  in  its  report  for  the  year 
1909,  pp.  97-102,  outlines  the  system  of  taxing  these  companies 
in  Wisconsin,  and  discusses  at  some  length  the  feasibility  of 
(^hanging  the  present  system.  The  outline  and  discussion  covers 
both  river  improvement  and  power  transmission  companies,  and 
reads  as  follows: 


RIVER  IMPROVEMENT  COMPANIES. 

''There  is  a  class  or  group  of  public  service  corpora tinos 
existing  in  the  state  which  seems  to  require  separate  con 
sideration.  The  group  includes  all  that  may  come  under 
the  general  designation  of  river  improvement  companies 
Many  of  them  were  formed  years  ago  to  facilitate  the 
transportation  and  storage  of  logs  and  other  forest  prod- 
ucts on  the  various  streams  of  the  state,  having  authority 
under  general  laws  or  special  acts  to  make  various  improve- 
ments in  streams  for  such  purposes  and  to  charge  and  col- 
lect tolls  for  the  use  of  such  improvements.    Some  of  such 
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companies  are  no  longer  active  in  the  exercise  of  the  func- 
tions mentioned,  and  as  to  most  of  them  their  operations 
and  importance  to  the  public  have  greatly  diminished  and 
will  go  on  diminishing  with  the  continued  depletion  of  the 
forests.  But  where  such  corporations  have  virtually  ceased 
to  exercise  their  original  functions,  the  dams  constructed 
by  them  and  the  rights  to  overflow  lands  by  means  of  such 
dams,  are  for  the  most  part  held  and  maintained  for  water 
power  purposes  when  serviceable  for  such  uses.  In  some 
instances  the  opportunity  to  use  such  dams  by  hydraulic 
power  has  been  utilized  while  the  corporation  owning  the 
same  continued  to  exercise  its  public  service  function  as  a 
river  improvement  company.  Indeed,  there  are  cases  in 
which  the  right  to  construct  and  maintain  a  dam  and  over- 
flow lands  has  been  obtained  ostensibly  for  the  purpose  of 
improving  the  navigability  of  the  stream,  when  in  fact  the 
only  substantial  use  ever  made  has  been  the  utilization  of 
the  water  power  for  private  purposes.  When  the  original 
purpose  for  which  river  improvements  were  authorized  and 
maintained  has  ceased  to  have  substantial  existence,  the 
improvements  and  rights  connected  therewith  are  usually 
still  held,  it  is  believed,  in  the  name  of  the  corporation 
which  used  the  same  in  exercising  its  authority  as  a  public 
service  concern.  Changes  in  ownership  and  control  have 
been  accomplished  often  and  perhaps  generally  by  trans- 
ference of  shares  of  stock  in  the  corporation.  It  is  prob- 
able that  there  has  been  a  change  in  control  in  the  ma- 
jority of  cases  where  the  original  use  was  in  accordance 
with  the  ostensible  public  service  purpose  and  the  later  use 
is  primarily  or  wholly  for  water  power  purposes.  But 
where  there  has  been  a  change  in  the  iise  of  thgse  things 
which  are  susceptible  of  other  uses,  the  new  use  has  not 
always  been  for  private  purposes.  Sometimes  dams  and 
flowage  rights  originally  employed  and  exercised  in  aid  of 
navigation  are  now  utilized  for  power  used  in  operation  of 
an  electric  lighting  plant  or  an  electric  railroad,  or  both, 
or  in  part  for  some  such  public  service  business  and  in  part 
for  some  private  enterprise. 

For  some  years  the  state  has  imposed  an  excise  or  license 
fee  tax  upon  these  river  companies,  the  provisions  thereof 
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being  contaiBed  in  sections  1222h  and  1222i  of  the  stat- 
utes. The  amount  of  revenue  accruing  from  this  source 
for  the  entire  state  is  relatively  unimportant  and  has 
greatly  diminished  in  recent  years,  as  the  following  figures 
will  show: 

Year  ending  September  30,  1899 $1,886 

1900 1,292 

1901 1,578 

Nine  months  ending  June  30,  1902 ...  779 

Year  ending  June  30,  1903 558 

1904 395 

1905 316 

1906 346 

1907 289     - 

1908 252 

But  the  license  tax  mentioned  is  not  in  lieu  of  other 
forms  of  taxation.  The  property  and  franchises  of  such 
corporations  are  taxable  by  local  authorities  under  the  gen- 
eral assessment  laws,  and  the  amount  of  taxes  thereby  im- 
posed may  be  deducted  from  the  amount  of  license  fees 
otherwise  chargeable.  Some  phraseology  in  section  12221 
might  be  taken  as  implying  that  the  local  assessment  may 
be  made  in  disregard  of  the  unit  rule  referred  to,  but  it 
is  not  considered  that  the  courts  would  adopt  such  con- 
struction in  view  of  the  ruling  made  in  respect  to  one  of 
such  companies  in  one  of  the  earlier  cases  in  which  the 
unit  rule  was  declared.* 

It  may  be  doubted  whether  it  is  good  policy  to  continue 
the  taxation  of  this  class  of  i)ublic  service  corporations  by 
the  two  methods  just  mentioned,  in  view  of  the  relatively 
small  amount  of  revenue  produced  by  the  license  fee  tax 
and  its  continued  diminution.  If  the  unit  rule  for  ad 
valorem  assessment  of  the  property  and  franchises  of  these 
corporations  is  to  be  adhered  to,  adequate  provisions  should 
be  made  for  working  details,  and  consideration  should  be 
given  to  the  question  whether  it  is  practicable  for  local 
assessors,  to  make  such  assessment.  The  various  dams  and 
other  structures  and  works,  and  the  real  estate  items  which 


*  Yellow  River  Imp.  Co.  v.  Wood  county,  81  Wis.  554. 
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make  up  the  physical  property  of  such  companies  are  often 
widely  separated  one  from  another  and  frequently  located  in 
assessment  districts  far  apart.t     It  would  be  impracticable 
for  the  assessors  of  the  different  districts  to  get  together,  to 
say  nothing  of  their  diflSculty  in  agreeing  either  upon  the 
valuation  of  the  unit  or  the  basis  for  apportionment  of  rev- 
enues. The  principal  office  of  Such  companies  is  not  usually 
located  in  the  district  in  which  any  considerable  portion  oi 
the  physical  property  is  situated  or  in  which  the  company's 
franchises  are  chiefly  exercised,  except  in  the  case  of  some 
of  the  corporations  operating  a  local  boom  system  for  stor- 
ing and   sorting  logs.     In   advising   a   working  plan  ade- 
quate provisions  must  be  made  for  those  cases  in  which  the 
property  of  such  companies  is  now  to  some  extent  devoted 
to  uses  for  private  purposes. 


POWER  TBANSfflSSION  COMPANIES. 

Similar  in  some  respects  to  some  of  the  public  service  cor- 
porations mentioned  above  are  the  companies  engaged  in  the 
converting  of  water  power  into  electric  energy  and  the 
transmission  thereof  to  points  at  greater  or  less  distance 
for  various  purposes.  Most  of  such  enterprises  are  of  re- 
cent origin,  but  the  number  has  been  increasing  in  recent 
years  and  doubtless  will  continue  to  increase  until  the 
available  unused  water  powers  of  the  state  have  been  util- 
ized. In  respect  to  some  of  them  the  enterprise  repre- 
sents quite  large  investments  of  capital  and  the  power 
plants  and  transmission  lines  are  valuable  and  important 
properties,  demanding,  or  at  least  justifying,  careful  con- 
sideration in  any  scheme  of  property  taxation.  Whether 
the  situation,  character  and  uses  of  such  properties  are 
such  as  to  warrant  or  render  advisable  any  special  method 
for  their  taxation,  is  the  problem  for  consideration. 

There  ai'e  many  purely  private  manufacturing  concerns, 
usually  incorporated,  which  derived  the  power  used   in 


t  a  conspicuous  example  of  wide  spread  activities  and  widely  scat- 
tered physical  properties  Is  afforded  in  the  case  of  the  river  improve- 
ment company  whose  authority  and  jurisdiction  are  in  part  set  forth 
in  chapter  335,  laws  of  1907. 
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their ,  manufacturing  establishments  from  water  power 
plants,  the  hydraulic  power  being  converted  into  electric 
current  and  transmitted  by  wire  to  motors  in  the  fac- 
tory. In  such  cases,  where  the  manufacturing  company 
owns  the  power  and  transmission  plant,  the  conversion  and 
transmission  of  the  power  is  merely  a  feature  of  the  com- 
pany's business,  and  the  power  plant  itself  is  simply  a 
part  of  the  propeirty  employed  in  manufacture.  There 
would  seem  to  be  hardly  more  reason  for  a  special  method 
of  assessing  and  taxing  water  power  plants  thus  used 
than  there  would  be  in  respect  to  the  ordinary  steam  power 
plants  in  mills  and  factories,  unless  the  existence  of  a 
transmission  line,  often  extending  into  more  than  one  dis- 
trict, aflfords  ground  for  distinction. 

But  the  case  is  quite  different  where  the  development 
and  transmission  of  power  and  its  sale  to  consumers  is 
undertaken  as  a  business  by  itself,  or  as  the  chief  business 
of  the  company  engaging  therein.  In  some  of  such  cases 
the  purchasers  of  the  power  are  engaged  in  operating 
lighting  plants  or  other  public  utilities,  and  when  this  is 
the  situation  it  gives  the  power-transmission  company  the 
semblance  at  least  of  a  public  service  concern.  Sometimes 
the  power-transmission  company  is  itself  directly  in  oper- 
ating some  public  utility  requiring  the  use  of  a  portion 
of  its  power,  being  to  that  extent  clearly  a  public  service 
company.  Indeed  it  is  believed  there  may  be  found  al- 
most every  shade  of  difference  in  the  character  of  the 
activities  of  power-transmission  companies,  ranging  from 
the  case  of  those  which  use  the  greater  portion  of  their 
own  power  in  the  direct  operation  of  a  public  utility  or 
some  private  enterprise  conducted  by  the  same  company, 
to  the  case  of  those  who  do  nothing  more  than  to  develop, 
transmit  and  sell  power  for  such  price  as  may  be  obtain, 
able  without  reference  to  the  character  of  the  use  to  which 
it  may  be  devoted.  Like  some  of  the  other  corporations 
mentioned  in  this  chapter,  the  physical  property  and  the 
activities  of  these  transmission  companies  often  extend 
into  several  assessment  districts.  In  some  instances  they 
extend  beyond  the  boTders  of  the  state.  The  power  de- 
veloping plant  is  usually  located  in  a  district  which  may 
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be  anywhere  from  a  few  miles  to  fifty  or  mor^  miles  from 
the  place  or  places  where  the  power  is  delivered  to  con- 
sumers, and  the  connecting  transmission  line  may,  and 
often  does,  extend  across  a  large  number  of  assessment 
districts.  Some  of  these  properties  are  of  great  magni- 
tude, representing  an  investment  of  millions  of  dollars  in 
a  single  plant,  and  most  others  are  of  very  considerable 
importance.  It  seems  wholly  unnecessary  to  attempt  any 
statement  of  the  practical  difficulties  which  confront  local 
assessors  in  undertaking  to  value  the  property  of  these 
transmission  companies,  whether  assessed  under  the  unit 
rule  or  otherwise,  in  view  of  what  has  been  said  on  the 
same  subject  respecting  the  other  corporations  mentioned. 
Enough  has  been  said,  it  is  believed,  to  indicate  the  need 
of  devising  a  more  practical  and  scientific  method  than  now 
afforded  under  the  general  assessment  laws  if  it  can  be 
done  by  acts  not  repugnant  to  constitutional  restrictions. 
The  commission  has  been  unable,  within  the  time  avail- 
able, to  work  out  any  definite  plan  for  better  methods  for 
the  taxation  of  the  properties  mentioned  in  the  foregoing 
discussion.  It  seeks  only  to  present  the  situation  suffi- 
ciently to  indicate  the  importance  of  the  subject  and  the 
need  for  legislation  adequate  to  overcome  the  faults  in 
the  law  now  applicable  thereto.  An  effort,  will  be  made 
during  the  coming  legislative  session  to  devise  and  formu- 
late such  plan  as  will  seem  efficient  to  that  end  upon  fur- 
ther studv  and  investigation.'' 
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EXHIBIT  27. 

STORAGE  RESERVOIRS  AT  THE  HEADWATERS  OP 
THE  WISCONSIN  RIVER  AND  THEIR  RELATION  TO 
STREAM  PLOW. 

By  C.  B.  Stewart,  Consulting  Engineer,  of  Madison,  Wisconsin. 

f 

The  following  paper  is  an  abstract  of  the  results  of  an  in- 
vestigation and  report  on  the  above  subject  to  the  Wisconsin 
State  Board  of  Forestry,  prepared  by  C.  B.  Stewart,  Consult- 
ing Hydraulic  Engineer,  Sladison,  Wisconsin. 

Storage  reservoirs  controlled  by  ike  Wisconsnn  Valley  Improve- 

merit  Co. 

The  headwaters  of  the  Wisconsin  River  are  located  in  the 
northern  part  of  Wisconsin  in  Vilas  and  Oneida  counties  in  nu- 
merous lakes  and  swamps.  Plate  1  shows  these  counties  and  the 
main  lakes  and  their  tributory  drainage  areas  in  which  the  main 
branches  at  the  headwaters  of  the  river  have  their  source. 
About  19  of  these  natural  lakes  ha\dng  a  total  area  of  water  sur- 
face of  about  58  square  miles,  and  a  tributory  drainage  area  of 
about  580  square  miles  as  shown  in  the  table  have  been  made 
into  storage  reservoirs  by  means  of  dams  at  the  outlets  of  the 
lakes  and  are  at  present  used  by  the  Wisconsin  Valley  Improve- 
ment Company  for  storage  of  flood  waters. 

The  operation  of  these  storage  reservoirs  throughout  the  year 
is  about  as  follows:  In  the  spring  of  the  year  as  soon  as  the 
natural  flow  of  the  river  below  the  reser\'oirs  is  sufficient  to 
supply  the  needs  of  the  power  plants  nearest  the  headwaters, 
the  gates  at  the  outlets  of  the  lakes  are  closed  and  water  col- 
lected. When  the  summer  drought  begins  the  gates  are  slightly 
opened  and  the  stored  w^ater  used  to  increase  the  summer  flow  in 
the  river.     During  the  fall  of  the  year  the  natural  flow  of  the 
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river  again  increases  as  a  result  of  the  fall  rains,  the  gates  are 
closed  and  the  reservoirs  partially  refilled.  This  storage  and 
any  remaining  from  the  summer  period  is  gradually  used  dur- 
ing the  late  fall  months  and  winter,  the  longer  period  of  drought, 
wheji,  the  precipitation  is  slight  and  being  stored  in  the  form  of 
snow.  '  •     '\     * 

On  the  shores  of  some  of  the  more  attractive  lakes,  summer 
homes  and  summer  resorts  have  l:een  built  and  in  order  to  ob- 
tain the  use  of  these  lakes  for  storage  purposes  it  has  been  nec- 
essary to  limit  the  range  of  fluctuation  of  these  lakes  in  the  sum- 
mer months.  On  a  few  of  the  lakes  during  the  summer  season 
and  on  all  during  the  winter  season  the  water  is  gradually  low- 
ered and  the  lakes  with  their  outlets  allowed  to  resume  a  condi- 
tion of  nature  as  nearly  as  possil)le,  the  gates  being  left  wide 
open  and  natural  flow  occurring.  The  effect  of  regulation  by 
gates  and  holding  spring  floods  until  a  later  period  of  the  sum- 
mer is  to  shorten  the  summer  period  of  low^  lake  level  and  keep 
higher  at  least  to  some  extent  the  low  water  that  would  occur 
under  conditions  with  a  natural  outlet.  The  question  of  regulat- 
ing and  keeping  up  the  lake  levels  during  the  summer  season  on 
the  lakes  where  the  summer  resorts  interests  were  suffering  has 
been  carefully  investigated  during  the  recent  summer  season  of 
1910.  The  lack  of  rainfall  on  the  upper  "Wisconsin  River  dur- 
ing this  season  has  been  unprecedented  so  far  as  record  shows, 
and  resulted  in  lowering  the  levels  of  the  lakes  considerably  be- 
low^ normal  low  water,  where  they  have  been  allow^ed  to  resume 
a  condition  of  nature  with  gates  wide  open.  This  condition 
would  probably  not  occur  more  often  than  once  in  ten  years, 
but  in  order  to  avoid  such  contingency  in  the  future,  new  low 
water  limits  in  certain  cases  have  practically  been  agreed  on. 
These  low  water  limits  are  at  least  as  high  as  normal  low  water 
level.  It  was  found  jvnj-sible  in  these  cases  to  raise  the  hie:h 
water  limits  slightly  so  that  the  allowable  range  of  fluctuation 
of  lake  level  remained  the  same.  In  other  cases  the  thorough- 
fares between  the  lakes  were  the  cause  of  complaints  and  har- 
mony has  been  brought  about  by  a  combination  of  raising  the 
low  water  limits  slightly  and  an  agreement  for  the  dreddu!: 
of  the  thoroughfares,  the  cost  of  dredging  to  be  divided 
equally  between  the  interested  parties,  the  Wisconsin  Valley 
Improvement  Company  and  the  summer  resort  interests.    Iq 


Report  op  Wisconsin  Lfgislative  Committee. 


715 


this  matter  it  should  in  justice  be  stated  that  the  results  ot 
investigation  have  shown  that  the  Wisconsin  Valley  Improve- 
ment Company  have  been  acting  in  good  faith,  have  in  all 
cases  investigated,  lived  strictly  within  their  legal  rights  and 
have  shown  willingness  to  co-operate  equally  with  the  Summer 
resort  interests  in  the  matter  of  expense  incident  to  main 
taining  suitable  boating  conditions  on  these  lakes  and  thorough- 
fares. 

Table  1,  following,  is  an  approximate  estimate  of  the  amount  of 
money  invested  on  the  various  lakes  under  control  by  the  Wiscon- 
sin Valley  Improvement  Company  for  private  homes,  and  Sum- 
iner  resorts,  also  the  number  of  guests  that  can  be  accommodated 
and  number  of  gasoline  launches. 

TABLE  1. 


Name   ot  Lake. 


VIeux  des  Sert 

Twin    

Long  on   Deerskin.. 

Ijong  on  Eagle 

Minocqua     

Sngar  Camp 

Big  St.  Germain.... 
Little   St.    Germain. 

Buckatahpon 

Squlrrell    

K.  Pelican  

S.  Pelican  


No.  of 
private 
homes. 


3 
2 


40 
40 


1 

2 

36 


No.  re- 
sorts and 
elubs. 


2 

2 

2 

7 

8 

1 

3 

3 

1 

1 

1 
o 


Guests 
accommo- 
dated in 

resorts 
and  elubs. 


No.  gaso- 
line 
launches. 


40 

130 

00 

125 

270 

15 

85 

90 

15 

35 

45 

110 


2 

18 

80 

150 


2 

1 
30 


Invest- 
ment in 
buildings. 


Totals 


136 


93 


960 


280 


fTi.oco 

18.500 

16,000 

42,000 

125,000 

2.500 

14.000 

6,000 

2.000 

9.000 

14.000 

36,000 

$195,000 


The  total  number  of  private  homes,  clubs  and  resorts  is  seen 
to  be  about  160,  and  the  number  of  guests  which  can  be  accom- 
modated about  1000  and  the. money  invested  in  building  about 
$300,000.     In  July,   1910,  the  resorts  were  about  one-fourth 
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filled,  the  reason  of  the  ahseuie  of  guests  in  most  cases  was 
considered  to  he  due  to  s:eaie  from*  fire,  though  in  a  few  cases 
low  water  conditions  were  claimed  to  be  the  cause. 

While  there  is  an  apparent  conflict  between  the  summer  re- 
sort interests  and  the  water  power  interests  in  that  the  former 
desires  the  minimum  fluctuation  during  the  summer  season, 
while  the  latter  desires  the  maximum,  yet  by  limiting  the  low 
water  levels  and  the  dredging  of  thoroughfares  as  proposed, 
conditions  quite  favorable  to  the  summer  resort  interests  will 
be  secured. 

When  more  storage  becomes  available  from  additional  reser- 
voirs it  will  be  possible  to  hold  up  the  summer  level  on  the 
more  important  lakes  until  the  latter  part  of  the  summer  sea- 
son thus  accommodating  the  summer  resort  interests  without 
material  decrease  in  benefit  to  the  water  power  interests. 
Relation  of  storage  reservoirs  to  stream  flow. 

In  order  to  intelligently  study  the  question  of  benefits  re- 
sulting from  increased  uniformity  of  stream  flow  and  of  rea- 
sonably high  and  low  water  limits  for  the  various  lakes  it  has 
become  necessary  to  investigate  the  subject  of  stream  flow 
of  the  Wisconsin  River  in  considerable  detail.  Referring 
to  the  river  as  a  whole  it  would  be  well  to  state  that  the  total 
fall  developed  and  utilized  by  water  ppwer  plants  at  the  present 
time  amounts  to  about  295  feet,  ^hile  a  future  development 
of  about  an  equal  amount  can  he  counted  on  with  reasonable 
certainty.  It  should  he  the  policy  of  the  state  to  encourage  to 
the  fullest  extent  possible  both  the  summer  resort  interest  and 
that  of  the  water  powers -along  the  river.  Each  storage  reser- 
voir should  if  possible  have  sufficient  capacity  or  allowable 
range  of  fluctuation  of  water  levels  to  hold  the  flood  waters  of 
the  spring  months  in  an  average  year.  Actual  observed  data 
of  these  fluctuations  have  been  observed  during  the  past  three 
years  and  furnish  a  good  guide  for  dry  years.  For  average  and 
wet  years  the  data  are  yet  incomj)lete.  For  these  years  exist- 
ing high  water  marks  have  been  used  as  indicating  the  desirable 
high  water  limits. 

Referring  to  the  watershed  of  the  upper  Wisconsin  river,  the 
soil  of  Vilas  and  Oneida  county  consists  of  glacial  drift  of 
porus  sandy  material,  varying  f^om  pure  sand  in  some  plavt^s 
to  sand  mixed  with  a  slight  amount    of  clay    in    others.    The 
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land  is  more  or  less  rolling  but  the  slopes  are  gradual  with 
the  variations  in  elevation  not  exceeding  about  one  hundred 
feet.  Excepting  about  three  or  four  per  cent  of  the  land  which 
has  been  cleared  the  land  consists  almost  entirely  of  cut  over 
land  with  second  growth  of  timber,  about  one-half  of  the  land 
having  been  burned  over  in  the  last  two  or  three  years.  The 
character  of  the  topography  and  soil  together  with  any  lack  of 
iioticable  erosion  indicates  that  surface  flow  from  rains  will 
not  occur  except  during  periods  of  the  early  spring  when  the 
ground  is  frozen.  Fortunately  the  distribution  of  rainfall 
throughout  the  year  is  such  that  the  heavy  rains  occur  during 
the  summer  and  fall  months  so  that  the  injurious  results  of 
suriaee  flow  are  greatly  reduced.  The  following  table  shows 
the  average  monthly  precipitation  in  inches  on  the  Wisconsin 
Watershed  above  Merrill   for  14  years  1896—1909. 

January 0.89 

February , 1.00 

March •  • 1.82 

April   ...2.15 

May .3.25 

June 3.95 

July '6M 

August 3.42 

September 4.20 

October    2.94 

November   1.89 

December    1.01 

Total 30.43 

Plate  II  shows  the  result  of  the  investigation  for  determining 
the  yield  of  the  watershed  of  the  upper  Wisconsin  Eiver.  The 
'urves,  numbered  2,  3  and  4  are  direct  results  from  gage  readings 
of  the  river  at  Ilat  Rapids  and  Merrill,  while  curves  numbered 
1.  T),  6,  and  7  are  deducted  from  curve  number  2  by  allowing  for 
the  rainfall  and  evaporation  on  the  lake  surface. 

f*urve  No.  1  shows  that  for  the  4  dry  years  the  average  annual 
runoff  for  all  land  surface  was  about  15  inches  on  the  watershsed. 
<'nrve  No.  4  at  Hat  Rapids  with  a  drainage  area  having  about 
10  per  cent  water  surface  the  average  annual  run  off  decreased 
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to  about  121,^  inches.  For  a  drainage  area  having  about  50  per 
cent  water  surface  the  average  annual  run  off  would  be  about 
41/^  inches.  The  effect  on  stream  flow  of  a  large  percentage  of 
water  surface  at  the  headwaters  is  seen  to  be  very  marked. 

On  the  580  square  miles  of  drainage  area  under  control  by  the 
reservoirs  of  the  "Wisconsin  Valley  Improvement  Company  there 
are  about  84  spuare  miles  of  water  surface,  thus  making  about 
14  per  cent  water  surface  on  the  drainage  area.     Curve  No.  5 
has  been  drawn  to  represent  the  average  condition  of  these  lakes 
under  control.     The  upper  line  represents  the  regulated  discharge 
from  the  reservoirs,  represented  in  cubic  feet  per   second   per 
square  mile.     The  total  storage  on  these  lakes  is  about  5  billion 
cubic  feet  giving  an  average  fluctuation  of  level  of  about  3  feet. 
Were  these  lakes  in  a  condition  of  nature  without  dams  at  their 
outlets  there  would  be  a  natui-al  fluctuation  of  lake  level  re- 
sulting from  natural  storage.   The  amount  of  this  natural  fluctu- 
ation of   lake  level  cannot  be  known  as  it  would  depend  on  local 
conditions.    Experience  from  similarily  located  lakeB  would  in- 
dicate that  if  in  a  condition  of  nature  there  would  be  a  fluctuation 
of  about  114  feet   or  about  %  that  obtained  by  regulation.   This 
would  give  a  storage  capacity  of  about  2^  billion  cubic  feet  in 
excess  of  natural  storage  and  from  which  actual  benefit  would 
be  obtained.     In     the  diagram,  curve  No.  5,  the  medial  line 
represents  the  aproximate  discharge  that  would  have  occurred 
were  the  lakes  in  a  condition  of  nature.    The  increase  in  stream 
flow  in  cubic  feet  per  second  per  square  mile  can  be  taken  from 
the  diagram  for  the  summer  and  wiater  seasons.    Table  2  shows 

I 

the  benefits  obtained  since  the  summer  season  1908. 
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The  increase  in  water  horse  power  and  cost  per  water  horse 
power  for  the  time  of  service  is  also  shown.  The  column  '* Total 
Cost''  of  service  is  made  up  of  cost  of  maintenance  and  6  per 
cent  interest  on  the  capital  invested  as  shown  by  reports  of  the 
Secretary  of  Wisconsin  Valley  Improvement  Company. 

Plates  III,  IV  and  V  are  hyhrographs  of  the  River  and  show 
graphically  the  effect  of  increase  of  stream  flow  during  the  sum- 
mer and  winter  se.i.s(  ns.  The  percentage  of  the  increase  in  flow 
to  the  average  monthly  flow  at  any  time  for  the  three  places, 
Hfit  Rapids,  ^lerril]  and  Necedah  are  readily  taken  from  the  dia- 
grams. Experience  during  the  past  year  in  Wisconsin  has  shown 
the  great  importance  of  increasing  the  Storage  Reservior  sys- 
tem. The  results  of  the  investigation  of  the  yield  of  the  water- 
shed of  the  upper  Wisconsin  River,  Plate  II  shows  that  for  dry 
years  the  maximum  flow^  at  any  point  cannot  exceed  a  rate  of 
flow  determined  from  the  average  annual  run  off  of  about  12 
inches. 

Plate  VI  shows  the  run  off  of  the  Wisconsin  River  and  rela- 
tion of  stream  flow  to  storage  capacity  for  12  inch  regulation. 

The  actual  economical  limits  of  storage  capacity  can  only  be 
determined  after  topographical  data  are  available.  The  stream 
flow  limits  however,  are  an  important  element  in  the  solution  of 
the  problem.  The  benefit  that  would  result  from  Reservoir  con- 
struction on  a  basis  of  12  inch  regulation  the  limits  for  dry  years 
would  be  approximately  as  given  in  Table  3. 
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The  rate  of  five  dollars  per  water  horse  power  for  from  5  to  8 
months'  service  per  year  has  been  assumed  as  a  probable  mini- 
mum rate  for  the  sale  of  storage  power  and  must  be  taken  as 
subject  to  change  should  further  investigation  show  that  a  ^^^^ 
higher  rafe'M'ould  be  necessary  to  yield  a  reasonable  return  on 
the  investment.  - 

It  is  very  important  that  the  state  should  gain  information  at 
an  early  date  in  regard  to  the  storage  problem  on  all  the  main 
rivers  of  the  state.    All  natural  basins  at  the  headwaters  of  the 
rivers  and  main  branches  should  be  carefully  investigated  and  \ 
if  found  more  suitable  for  storage  purposes  and  benefit  to  the   ._ 
river  as  a  whole  than  for  local  power  development,  the  site  should  * 
be  reserved  and  developed   accordingly.  ' 

The  U.  S.  Government  engineers  in  their  preliminary  surveys 
of  the  Wisconsin  and  Chippewa  River  in  1882  found  large  stor^    , 
age  possibilities  but  conditions  of  development  along  the  shores  of    I 
these  lakes  and  rivers  since  then  have  probably  progressed  to  such    ; 
a  point  that  it  will  be  impossible  to.  obtain  one  half  of  what 
may  then  have  been  feasible. 
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^'EXHIBIT  28." 

THE  INTIMATE  RELATION  OF  FOREST  COVER  TO 

STREAM  FLOW. 

By  E.  M.  Griffith,  State  Forester. 

1910. 

One  of  the  most  valuable  of  Wisconsin 's  resources  is  her  water 
powers.  As  the  state  has  no  deposits  of  coal,  the  great  source 
of  energy  for  manufacturers,  for  transportation,  for  light  and 
heat  is  in  the  many  water  powers  that  are  well  distributed  over 
the  state.  It  is  of  the  greatest  importance  to  the  industrial  in- 
terests of  Wisconsin  that  these  water  powers  be  developed  and 
utilized  to  their  highest  capacity  and  protected  by  the  coun- 
stniction  of  reserviors  and  the  maintainance  of  a  forest  cover 
on  all  watersheds. 

A  uniform  stream  flow  is  of  the  utmost  importance  to  the 
proper  utilization  of  water  powers,  as  the  usefulness  of  a  power 
must  be  measured  largely  by  its  head  at  low  water  flow. 

It  has  been  a  common  experience  in  Wisconsin  for  many 
years  past,  following  upon  the  large  lumbering  operations  in  the 
state,  that  the  thaws  of  spring  have  brought  on  more  or  less 
heavy  floods  and  an  enormous  volume  of  water  has  been  dis- 
chai^ed  through  our  steam  channels  within  a  comparatively 
short  period  of  time  and  beside  the  inordinate  waste  of  power 
and  loss  of  water,  a  great  deal  of  damage  was  done  by  erosion 
of  the  banks.  By  summer  the  same  streams  are  reduced  to  a 
mere  trickle  and  even  our  largest  rivers  but  thinly  cover  their 
erosion-widened  channels,  while  great  clogging  shoals  of  sand 
appear  above  the  surface  of  the  water.  The  great  problem  is  to 
save  the  damaging  flood  waters  of  spring  to  supplement  the 
summer  flow. 

A  great  deal  can  be  accomplished  by  the  operation  of  artificial 
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reservoirs  but  the  maintainance  of  a  forest  cover  upon  the  upper 
watersheds  is  necessary,  even  with  artificial  reservoirs;  and  with 
an  adequate  area  under  forest  cover,  artificial  reservoirs  might 
be  dispensed  with. 

Many  people  do  not  understand  just  how  forests  aflEect  the 
regimen  of  streams.  A  comparison  of  conditions  in  the  forest 
and 'in  the  open  will  make  this  clearer.  In  the  spring  the  snow 
in  the  open  is  melted  rapidly  by  the  sun  and  wasted  rapidly 
by  the  winds,  although  much  of  the  moisture  is  dissipated  by 
evaporation  and  the  water  is  formed  very  rapidly  by  the  melt- 
ing snow  and  flows  ofi:  all  slopes  without  hindrance  because 
the  frozen  ground  has  a  hard  impermeable  surface.  Even  in 
summer  there  may  be  similar  conditions  in  the  open.  The  rain 
will  flow  quickly  over  the  sunbalted  ground,  rushing  into  what- 
ever natural  channels  are  available,  not  finding  permeable  sok. 

In  the  forest  on  the  contrary,  and  especially  in  the  pine  for- 
est, the  snow  is  sheltered  from  the  sun's  rays  and  protected 
from  the  sw^eep  of  drying  winds.     It  melts  very  slowly  and 
gradually.  .  In  the  cedar  swamps  the  Indians  find  snow  or  ice 
for  their  sick  far  into  the  summer  season.  The  water  formed  by 
the  melting  snow  does  not  flow  off  over  tlie  surface.  It  is  held  by 
the  thick  layer  of  leaves  and  twigs  that  formic  the  forest  floor  and 
sinks  gradually  into  the  soil  underneath  which  is  not  only  very 
permeable   but  contains  an   intricate   network   of   rootlets  and 
roots  along  which  the  water  finds  its  way  downward  deep  into 
the  earth,  whence  it  reappears  long  afterward  through  under- 
ground streams  and  springs,  forming  the  small  streams  that 
feed  our  rivers.   The  summer  rains  also  reach  the  forest  soil 
gradually  through  the  dense    mid-season    foliage,    which   drips 
water  for  hours  after  a  rain,  and  are  received  into  the  soil, 
whi<*h  yields  them  up  gradually  to  the  stream  channels,  as  they 
are  needed.     In  the  open,  the  rains  flow  off  rapidly  over  the 
ground  surface  and  hard  rains  on  bare  ground  beat  the  soil  and 
wa*sh  it  away,  forming  little  gullies  and  then  larger  ones,  and 
clogging  the  stream  channels  with  detritus.     The  difference  in 
the  same  soil  in  the  open  and  under  forest  cover  can  be  seen 
])y  examining  an  unsheltered  road  through  a  forest  and  the  soil 
on  either  side.     After  a  rain  the  road  will  be  muddy  but  no 
matter  how  saturated   the  forest  soil,   it  will  be  porous  and 
grainy  and  one  can  walk  over  it    without    getting    his    shoes 
muddy. 
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Wisconsin  has  no  mountains  and  therefore  has  no  need  to 
guard  against  sudden  mountain  torrents,  with  the  accompany- 
ing loss  of  surface  soil  and  the  ])iirying  of  fertile  valleys  under 
sand  and  gravel;  hut  the  configuration  of  the  state  is  suf- 
ficiently varied  to  conduce  to  the  production  of  floods  and  very 
serious  ones,  and  the  creation  of  innumerable  reservoirs  alone 
could  •  never  prevent  certain  serious  evils.  Much  water  might  be 
stored  and  saved,  but  reservoirs  could  never  prevent  the  sul- 
den  melting  of  snow  on  frozen  ground,  nor  the  washing  away 
of  soil  and  the  clogging  of  both  stream  channels  and  reservoirs 
with  sand  and  detritus. 

The  water  that  issues  from  forested  watersheds  and  that  flows 
in  forest  streams,  is  remarkably  clear.  The  forest  soil  is  not 
only  porous  but  it  is  bound  together  by  the  root  of  trees  and 
undergrowth  and  the  water  filters  through  it  instead  of  beating 
upon  it  and  carrying  portions  of  it  away.  Of  course  the  erosive 
power  of  water  charged  with  sand  and  gravel,  is  very  much 
greater  than  that  of  clear  water.  The  Mississippi  river  is  a 
tragic  example  of  the  evils  of  deforestation,  and  the  United 
States  government  has  recognized  the  source  of  the  evil  in 
granting  the  forestry  departments  of  both  Minnesota  and  Wis- 
consin a  tract  of  20,000  acres,  so  as  to  bring  the  upper  head- 
waters of  the  river  under  forest  cover.  Xo  amount  of  dredging 
will  make  a  permanent  deep  water  channel.  The  planting  of 
trees  has  held  the  banks  intact  on  limited  areas,  but  wnth  the 
varying  flow,  sands  are  continually  shifting,  channels  widening, 
and  the  level  of  the  stream-bed  rising,  while  tons  of  soil  are 
continually  carried  out  through  the  mouth  of  the  river. 

Our  water  power  resources  are  not  only  incalculably  benefited 
by  a  uniform  stream  flow,  })ut  they  become  of  little  value  with 
a  widely  fluctuating  flow  and  all  its  accompanying  evils,  and 
although  the  operation  of  reservoirs  will  mitigate  the  evils,  it 
will  not  cure  them.  The  almost  immediate  and  always  disastrous 
effect  upon  stream  flow  when  forests  upon  the  headwaters  of 
rivers  are  destroyed,  has  long  been  recognized  in  all  parts  of  the 
world  where  forestry  is  practiced,  but  as  this  beneficial  effect 
of  the  forest  has  been  denied  by  certain  interests  in  AVisconsin, 
the  following  authorities  are  quoted  and  a  few  examples  of  the 
many  which  might  be  given. 

The  theory  of  the  relation  of  forest  cover  to  stream  flow 
and  soil  stabilitv  is  as  follows: 
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Gifford  Piiichot  says:  *'Both  wide  experience  and  scientific 
investigation  have  shown  that  there  are  two  functions  exercised 
by  the  forest  in  relation  to  stream  flow. 

1.  Its  tendency  to  reduce  the  difference  between  high  and 
low  water,  an  influence  which  is  of  the  utmost  importance  in 
the  distribution  of  flood  crests,  and  in  maintaining  a  steady  flow 
of  water  during  the  different  seasons  of  the  year  and  during 
cycles  of  dry  and  wet  years. 

2.  Its  value  as  a  surface  protection  against  soil  erosion,  thus 
reducing  the  solid  burden  of  storm  waters,  and  decreasing  the 
deposits  of  sand  and  silt,  which  are  the  causes  of  shallow  and 
changing  channels. 

These  two  functions  follow  from  the  very  nature  of  the  for- 
est as  a  soil  cover.  The  roots  of  trees  penetrate  through  the 
soil  to  the  underlying  rock,  where  they  fix  themselves  in  the 
crevices,  and  in  this  way  Bold  in  place  the  loose  soil  and  pre- 
vent slipping  and  washing.  The  crowns  of  the  trees  break  the 
force  of  the  rain  and  also  protect  the  soil  from  being  carried 
away  to  the  lower  valleys  during  heavy  storms.  The  leaves 
and  the  branches  allow  the  rain  to  reach  the  ground  but  grad- 
ually; after  a  rain,  water  continues  to  drip  from  the  crown 
for  several  hours,  and  the  soil  is  thus  enabled  to  absorb  the 
greater  part  of  it.  Screened  from  the  rays  of  the  sun  and 
covered  with  a  surface  milch  of  fallen  leaves  and  humus,  the 
soil  remains  loose  and  granular  in  structure  and  is  therefore 
capable  of  imbibing  and  retaining  water  with  spongelike  ca- 
pacity. It  is  strewn  with  fallen  leaves,  branches  and  tnmks, 
and  traversed  by  a  network  of  dead  and  live  roots  which  im- 
pede the  superficial  run  off  of  water  after  heavy  storms.  This 
retardation  of  the  superficial  run-off  allows  more  of  it  to  sink 
into  the  ground  through  the  many  channels  left  in  the  soil  by 
decayed  roots.  Surface  run-off  of  rain  water  is  wasteful  and 
destructive,  and  unless  artificially  controlled  serves  as  a  rule 
no  useful  purpose  and  may  inflict  great  loss.  Sub-surfaee 
drainage  makes  the  best  use  of  the  total  precipitation  that 
reaches  the  ground.  It  serves  both  for  the  sustenance  of  plant 
life  and  for  the  flow  of  streams.  Accordingly  the  agency  of 
the  forest  cover  in  increasing  the  seepage  run -off  at  the  expense 
of  the  surface  run-off  is  the  most  important  function  which  the 
forest  performs  in  relation  to  the  water  supply. 
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A  common  conception  of  the  effect  of  forest  destruction  upon 
climate  is  that  it  reduces  the  amount  of  rainfall.  Because 
springs  become  dry  and  streams  shrink  in  a  deforested  region, 
it  is  assumed  that  less  rain  must  fall.  Whether  or  not  there 
be  any  truth  in  this  assumption  (I  believe  there  is),  it  is  cer- 
tian  that  the  main  cause  of  the  observed  facts  is  the  profound 
effect  which  forest  destruction  has  upon  the  course  which  the 
water  takes  after  it  reaches  the  ground.  The  greatest  influence 
of  the  forest  is  not  upon  the  amount  of  rain  that  falls,  but 
on  what  becomes  of  the  rain  after  it  falls.  The  water  that 
sinks  into  the  ground  passes  for  greatly  varying  distances 
beneath  the  surface  before  reappearing,  and  is  thus  drawn  off 
gradually  from  the  forested  watershed  and  supplies  the  brooks 
with  pure  water  relatively  free  from  detritus." 
B.  E.  Pernow  in  *' Economics  of  Forestry''  says: 
**The  philosophy  of  the  influence  on  waterflow  rests  mainly 
upon  the  recognition  that  the  rain  and  snow  waters  penetrate 
more  reaily  a  forest-covered  soil  than  one  that  is  bared  of  this 
protective  cover.  The  action  here  is  of  a  threefold  nature; 
first,  the  mechanical  obstruction  which  the  foliage  offers  re- 
duces the  amount  of  the  water  which  reaches  the  soil  and 
lengthens  the  time  during  which  it  can  do  so ;  the  foliage,  to- 
gether with  the  loose  litter  of  the  forest  floor,  also  reduces  the 
compacting  effect  of  the  raindrops  and  the  drying  effect  of  sun 
and  wind,  and  keeps  the  soil  granular,  so  that  the  water  can 
easily  percolate;  then  the  mechanical  obstruction  which  the  lit- 
ter, underbrush,  and  trunks,  and  possibly  here  and  there  moss, 
offer  to  the  rapid  surface  drainage  of  waters,  lengthens  the 
time  during  w^hich  this  percolation  may  take  place ;  and  thirdly, 
the  network  of  deeply  penetrating  roots,  live  and  decayed,  offers 
additional  channels  for  a  change  of  surface  drainage  into  sub- 
drainage.  •*  *  *  Particular  interest  in  this  connection 
attaches  to  the  influence  of  forest  cover  on  the  melting  of  snow 
masses,  which  gives  rise  to  spring  floods.  In  the  dense  forest, 
the  snow  in  usually  less  deep,  a  part  being  intercepted  by  the 
crowns  of  trees  and  evaporated,  and  lies  more  uniformly,  owing 
to  the  absence  of  -drifting  winds.  It  is  a  well-not^d  experience 
that  it  will  lie  in  the  shade  of  the  woods  from  one  to  two  weeks 
longer,  i.  e.  melt  so  much  more  slowly.  These  elements  of  dis- 
tribution in  space  and  time  must  have  an  influence  upon  the 
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rapidity  of  surface  flow,  and  it  the  soil  is  not  frozen,  time  is 
given  for  preeolation  and  gradual  removal.  ♦  •  •  This 
forest  effect  on  the  run-off  of  terrestrial  waters  is  naturally 
greatest  and  most  important  in  mountainous  regions,  where  the 
water  has  the  tendency  to  collect  quickly,  and  to  be  carried  off 
rapidly,  but  it  also  exists  in  the  level  plain,  where  it  has  the 
tendency  to  elevate  the  general  ground-water  level  and  thereby'- 
make  a  reserve  available  during  times  of  drouth." 

The  few  following  examples  are  given  as  showing  the  effect 
of  forest  cover  on  stream  flow: 

*  *  Mr.  AV.  B.  Greeley  of  the  U.  S.  Forest  Service  made  a  care- 
ful investigation  of  two  streams  in  the  Catskills.  One,  Esopus 
Creek,  was  well  timbered,  having  not  more  than  15  per  cent 
of  cleared  land  upon  its  basin.  The  Walkill  has  85  per  cent, 
of  cleared  land  and  the  remaining  forest  cover  was  confined 
to  small  scattered  wood  lots,  but  its  topography  was  such 
that  there  could  be  water  storage  by  natural  reservoirs.  The 
difference  in  the  two  streams  were  as  follows: 

1.  The  slope  of  the  Esopus  basins  are  twice  as  steep  as  those 
of  the  Walkill. 

2.  The  fall  of  the  Esopus  is  six  times  as  rapid  as  that  of  the 
Walkill. 

3.  The  topography  of  the  Esopus  basin  is  much  more  simple 
and  direct  than  that  of  the  Walkill. 

4.  The  Esopus  has  no  natural  reservoirs,  whereas  a  relatively 
large  percentnge  of  the  Walkill  basin  consists  of  swamps  and 
ponds. 

The  question  was  whether  forest  cover  on  the  one  hand  or 
moderate  topography,  extensive  natural  reservoirs,  and  favor- 
able geological  conditions  on  the  other  exert  the  greatest  rela- 
tive influence  in  storing  precipation  and  equalizing  stream 
discharge. 

It  was  fould  that  the  combined  influence  of  the  moderate 
topography,  natural  reserv^oirs,  and  favorable  geological  con- 
ditions of  the  Walkill  is  somewhat  stronger  in  promoting  even- 
ness of  stream  flow  than  the  compact  forest  cover  of  the  Esopus 
basin. 

-  At  the  same  time  the  margin  of  difference  between  the  regu- 
larity of  the  two  streams  is  so  small  as  to  establish  beyond 
doubt  that  the  forest  cover  of  the  Esopus  does  exert  a  strong 
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cOQserviBg  and  regulating  influence  upon  the  flow  of  that 
stream.  This  is  especially  true  when  we  recall  how  unfavorable 
the  other  factors  of  topography  and  geology  upon  that  catch- 
ment area  are  to  equable  stream  flow.  The  forest  cover  of  the 
Esopus  thus  appears  to  overcome  to  a  large  degree  the  un- 
favorable eflPects  of  steep  topography,  hard  and  dense  surface 
rocks,  and  marked  deficiency  in  natural  storage  facilities.  It 
reduces  the  flow  of  that  mountain  stream  to  a  regularity  almost 
equal  to  that  of  a  lowland  type  of  stream  where  exactly  op- 
posite topography  conditions  prevail." 

Mr.  C.  C.  Vermeule  in  the  report  of  the  State  Geologist  for 
New  Jersey  for  1895  says: 

**lt  is  a  matter  of  common  observation  that  at  such  times 
rivers  continue  to  flow  when  rainfall  is  very  much  less  than  the 
evaporation,  and  indeed,  for  long  periods  when  there  is  no  rain- 
fall at  all.  Anything  which  tends  to  increase  this  amount 
of  water  held  in  the  ground,  and  to  regulate  its  discharge 
into  the  streams,  tends  to  give  a  larger  flow,  and  to  shorten 
the  periods  of  very  low  water  in  the  streams  during  droughts, 
and  with  this  increased  capacity  of  the  ground  to  absorb 
rain  comes  also  Idfes  frequent  floods.  The  more  water  that 
is  drained  out  from  the  soil  the  more  can  be  absorbed  when 
the  heavy  rains  come  at  the  end  of  the  droughts.  Humus 
in  the  forest  forms  a  great  sponge,  and  of  itself  holds  a 
large  amount  of  water,  while  it  and  the  inequalities  caused 
by  tree  roots,  etc.,  tend  to  prevent  the  water  flowing  over  the 
surface  and  the  roots  of  the  trees  provide  channels  by  which 
the  water  percolates  into  the  sub-soil  readily.  In  this  way  the 
forest  will  easily  absorb  a  larger  amount  of  water  than  open 
lands.  A  high  state  of  cultivation  also  has  a  tendency  to  in- 
crease the  capacity  of  the  ground  to  absorb  water  because  of 
constant  loosening  of  the  surface  and  the  facilities  provided 
for  ready  drainage.  In  this  way  cultivation,  like  forests,  tends 
to  render  floods  less  freciuent,  but  the  effect  of  the  drainage  of 
the  soil  is  that  the  ground  water  absorbed  is  fed  out  more 
rapidly  to  the  streams  during  the  early  months  of  a  dry  period 
than  is  the  case  in  forests;  consequently,  the  ground  water  is 
sooner  exhausted,  and  the  duration  of  the  low  stages  of  the 
rivers  during  protracted  droughts  is  thereby  lengthened.  Barren 
watersheds  offer  much  less  capacity  for  absorption  of  rainfall. 
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There  is  no  humxis  or  other  matter  on  the  surface  to  retain 
the  rain,  and  the  ground  becomes  hard  and  resists  free  per- 
colation. The  difference  between  forested  and  deforested  water- 
sheds is  very  well  illustrated  by  the  Passaic  and  the  Raritan 
respectively,  while  some  of  our  small  red  sandstone  watersheds 
are  good  types  of  barren  country. 

We  have,  in  the  following  table,  contrasted  these  types,  the 
data  being  obtained  from  the  Report  on  Water  Supply.  This 
table  shows  in  inches  of  rainfall  the  amount  of  water  which 
would  flow  off  to  the  several  streams  from  their  watersheds  for 
each  month,  during  a  drought  of  such  a  character  that  all  con- 
ditions from  rainfall,  or  depletions  from  evaporation,  to  the 
ground  water  are  suspended,  the  water  here  shown  being  en- 
tirely water  of  drainage. 


YIELD  or   Hl»R[X(i.S    ox    VARfOUS    TYPE"?    OF    WATER    SHEI).-^    DURlNiJ 

DROl  (iHT,  FN  INCHES  OF  RAINFALL. 


Month 

Passaic  type 
of  forest 
watershed 

1.16 
.54 
.40 
.33 
.32 
.31 
.30 
,29 
.28 

Raritan    type 

of  highly 

cultivated 

watershed 

Type  of 

barn^n 

waterslied 

First 

«1.43 
.64 
.45 
.35 
.30 
.27 
.25 
,23 
.22 

.94 

Second 

.3^ 

Third 

.26 

Fourth - 

.20 

Fifth 

.14 

Sixth 

.12 

Seventh 

.10 

Eighth . . . .' 

Ninth 

.07 

Total 

3.93 

4.14 

2.29 

Tt  will  be  observed  that  while  the  Raritan  and  the  Passaic 
show  nearly  the  same  total  amount  of  drainage,  the  Raritan 
gives  up  this  water  faster  in  the  earl}''  months,  and  therefore 
its  springs  become  sooner  exhausted  and  it  runs  lower  toward 
the  last  of  the  drought.  The  barren  ground,  having  absorbed 
much  less  water,  has  less  flow  from  springs  throughout.  How 
important  this  is  upon  the  dry  season  flow  of  these  streams  be- 
comes apparent  from  the  following  table:  • 
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FLOW  IN  GALLONS  DAILY  PER  SQUARE  MILE  DUKINCi  THE  LAST    EIGHT 

MONTHS  OF  THE  DRIEST  YEAR. 


April. 


May. 
June. 
Joly. 


August 

Septerabor. 

October 

November. 


Month 


Passaic 
1  crested 

TRarltan 
cultivated 

754,000 

Barren 
watershed 

597,000 

tSl.OOO 

297.000 

325,000 

145,000 

272,000 

272,000 

139.000 

207,000 

134.000 

22,000 

140.000 

S9.000 

22,000 

139.000 

87,000 

23,000 

129,000        i 

84.000 

22,000 

127,000 

93.000 

23.000 

The  conditions  here  shown  are  believed  to  be  illustrative  of  the 
effect  of  forests  upon  stream  flow,  and  the  comparative  effects 
of  cultivation  and  barrenness.  We  have  found  it  a  rule  that 
the  heavier  forested  catchments  furnish  a  steadier  flow,  bette. 
sustained  during  dry  periods,  and  that  while  they  are  subject 
once  in  a  great  w^hile  to  severe  floods,  nevertheless  floods  not 
quite  so  severe  are  less  frequent  than  upon  deforested  catch- 
ments not  highly  cultivated.  Flood-flow,  it  must  be  remem- 
bered, however,  is  largely  a  matter  of  topography,  and  while 
floods  are  heavy  and  frequent  upon  the  deforested  Baritan  ana 
Neshminy,  the  same  is  true  of  the  well-forested  Ramapo  and 
Pequannock,  while  they  are  extremely  light  upon  the  lightly- 
wooded  Pequest.  The  economic  importance  of  the  effect  we 
have  noted  lies  in  the  greater  value  of  forested  streams  for 
water  power,  and  the  smaller  storage  reservoirs  needed  thereon 
to  furnish  a  given  daily  supply  of  water  to  cities.  Illustrative 
of  this,  the  Passaic  will  furnish  for  9  months  of  the  year  from 
100  square  miles  of  watershed,  45  horsepower  on  10  feet  fall, 
whereas  the  Raritan  will  furnish  but  41  and  the  barren  water- 
shed 28  horsepower.  During  the  other  3  months  the  Passaic  will 
furnish  an  average  of  36,  the  Raritan  32  and  the  barren  w^ater- 
shed  20  horsepower.  To  collect  570,000  gallons  per  square 
mile  of  watershed,  we  shall  need  storage  reservoirs  of  the  fol- 
lowing capacity:  Passaic  84,000,000,  Raritan  110,000,000,  and 
the  barren  watersheds  126,000,000  gallons.  The  difference  in 
cost  of  collecting  a  supply  at  the  above  rate  per  square  mile. 
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therefore,  upon  the  type  of  streams  selected  to  represent  the 
forested  and  those  representing  the  barren  conditions,  would  be 
about  $8,400  per  square  mile.  Both  the  Passaic  and  Baritan 
exceed  800  square  miles  in  catchment.  For  this  area  the  saving 
would  be  $6,720,000. 

Taking  the  same  area,  we  find  the  excess  of  water  power  of 
the  forested  stream  would  be  for  100  feet  fall,  1,860  horsepower, 
the  value  of  which,  at  a  rental  of  $35  per  horsepower  per 
annum,  would  be  $47,600  or  the  interest  at  5  per  cent,  on 
$952,000. 

We  do  not  advance  these  figures  as  exact  measures  of  the 
value  of  forests,  but  thev  may  be  taken  as  indicative  of  the 
possible  financial  loss  which  might  result  in  stream  flow  alone 
from  deforesting  such  of  our  watt^r  sheds  as  are  not  adapted  for 
cultivation. 

It  wdll  also  be  seen  how  amply  this  effect  of  forests  in  in- 
creasing the  stream-flow  for  5  or  6  months  during  the  latter 
part  of  a  dry  period  justifies  popular  opinion  as  to  a  falling 
off  of  streams  when  the  forests  arc  cut  off.  Such  effect  is  very 
much  more  likely  to  impress  itself  upon  the  popular  mind  than 
increase  of  evaporation,  for  this  would  tend  to  decrease  the 
total  run-off  for  the  year  without  being  very'  apparent  to  or- 
dinary observation.  Being  a  nuich  more  enduring  effect,  it  wouki 
also  be  more  noticeable  than  any  change  in  the  very  greatest 
or  least  rate  of  discharge. 

Most  of  the  portion  of  the  state  now  in  forest  is  not  adapted 
to  cultivation.  It  should  remain  in  forest,  because  it  will  in 
no  other  way  yield  revenue;  because  it  is  needed  to  maintain 
the  ecjuable  flow  of  our  streams,  and  because  it  renders  beauti- 
ful what  would  otherwise  be  an  unsightly  waste.  Unless  the 
state  is  prepared  to  assume  the  ownership  of  forest  lands,  the 
continued  good  condition  of  the  forests  can  only  be  secured  by 
instructing  the  owners  how  they  can  improve  this  condition,  and, 
at  the  same  time,  increase  their  revenues.  It  is  especially  im- 
portant that  our  highlands  forests,  for  the  future  gathering 
grounds  of  our  city  water  supply,  shall  continue  to  be  pre- 
served and  improved,  as  they  undobtedly  have  improved  during 
the  last  quarter  century." 

Says  !Mr.  Charles  A.  Stone,  of  the  firm  of  Stone  &  Webster, 
Electrical  Engineers,  Boston,  Jlass. : 
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*'One  of  the  most  important  features  in  the  commercial  de- 
velopment of  a  water i)ower  enterprise  is  the  uniformity  or  flow 
of  the  stream  on  which  the  development  is  undertaken.  Where 
streams  are  subject  to  severe  drought  or  great  floods,  commercial 
development  is  practically  impossible.  Nature  has  provided  for 
the  uniformity  of  flow  by  covering  the  watersheds  at  the  head- 
waters of  these  streams  with  forests.  *  *  .  *  When  these 
forests  are  cut  off.  conditions  are  entirley  changed,  and  great 
freshets  result." 

Mr.  Theophilus  Parsons,  a  representative  of  the  manufac- 
turing interests  of  New  England,  says: 

''New  England  is  largely  dependent  upon  her  factories  run 
by  water  power.  The  flow  of  the  rivers  furnishing  this  power 
is  growing  yearly  more  uncertain.  Both  floods  and  droughts 
are  more  frequent.  It  is  plenty  or  famine.  This  situation  is 
due  to  the  pernicious  cutting  of  woods  along  the  headwaters 
of  the  New  England  rivers. 

I  have  known  the  Connecticut  for  over  thirty-six  years.  It 
drains  an  area  of  four  thousand  square  miles.  Until  recently 
the  wooded  hills  kept. the  flow  of  the  river  even.  Now,  in  the 
spring,  we  have  floods,  while  in  the  summer  the  water  sometimes 
will  not  run  our  mills. 

This  is  a  question  in  which  every  manufacturer  on  the  east- 
ern coast  of  the  United  States  is  interested.". 

''Snow  will  lie  in  the  forest  more  evenly  and  continuously 
than  on  the  open,  wind-swept  areas.  Thereby  not  only  the 
amount  finally  remaining  for  drainage  is  increased,  but  the  soil 
is  presented  from  freezing,  and  is  kept  open  for  percolation  when 
the  snow  melts.  The  retardation  of  the  melting  has  been  deter- 
mined by  Buhler  in  Switzerland  to  be  from  eight  to  fourteen 
days." 

Honorable  Robert  ^l.  La  Follette  said  in  his  message  as  Gov- 
ernor of  Wisconsin  in  1905: 

"Probably  not  more  than  half  a  dozen  states  in  the  Union, 
are  so  abundantly  supplied  wtih  natural  water  power  as  Wis- 
consin, and  no  state  in  the  middle  west  is  comparable  to  it  in 
this  respect.  ]More  than  one  thousand  lakes,  widely  distributed 
within  its  borders,  form  natural  reservoirs,  furnishing  sourcea 
of  supply  to  the  streams  which  flow  through  ovevy  section  of 
the  state. 
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We  have  recently  undertaken,  at  considerable  expense,  the 
establishment  of  a  forestry  commission  with  a  view  of  preserA'- 
ing  whatever  remains  of  the  forests  upon  state  lands  not  suited 
to  agriculture,  and  the  reforesting  of  these,  and  such  other 
lands  as  can  most  profitably  be  used  for  that  purpose.  The 
state  forestry  legislation,  adopted  two  years  ago,  very  defective 
in  many  respects,  will,  it  is  hoped  ])e  so  amended  as  to  establish 
this  important  work  upon  a  permanent  and  efficient  basis.  It 
is  referred  to  in  this  connection  because  the  preservation  of  our 
forests  and  the  reforesting  of  lands  about  the  sources  and 
along  the  headwaters  of  our  principal  streams,  are  absolutely 
essential  to  the  preservation  of  Wisconsin's  splendid  water- 
powers.  The  restoration  of  our  forests,  and  the  preservation  ol 
our  water  powers  go  hand  in  hand." 

Governor  James  O.  Davidson  in  his  message  in  1909,  said: 

**Our  forest  reserve  now  comprises  300,000  acres  of  land, 
situated  in  seventeen  counties  of  the  state.  During  the  past 
two  years  the  state  has  purchased,  through  the  department, 
about  34,000  acres  of  cut-over  lands,  an  addition  to  the  re- 
serves in  Iron,  Vilas  and  Onedia  counties,  and  has  entered  into 
a  contract  to  purchase  1,400  more  acres  in  Vilas  county.  These 
lands,  will,  in  time,  be  of  great  value  to  the  state  in  timber  pro- 
duce, but  their  greatest  value  is  in  protecting  the  water  powers 
thereon.  The  lands  preserved  by  the  state  are  not  of  value  for 
agricultural  purposes  and  have  been  purchased  at  a  small  out- 
lay. The  acquiring  of  other  lands  for  forestry  purposes,  es- 
pecially on  or  near  the  head  waters  of  our  streams,  should  be 
encouraged." 

The  governors  of  all  the  states  at  the  White  House  Conference 
in  May,  1908,  adopted  the  following  declaration  of  principles : 

''We  urge  the  continuation  and  extension  of  forest  policies 
adapted  to  secure  the  husbanding  and  renewal  of  our  diminish- 
ing timber  supply,  the  prevention  of  soil  erosion,  the  protec- 
tion of  headwaters,  and  the  maintenance  of  the  purity  and 
navigability  of  our  streams.  We  recognize  that  the  private 
ownership  of  forest  lands  entails  responsibilities  in  the  inter- 
ests of  the  people  and  we  favor  the  enactment  of  laws  look- 
ing to  the  protection  and  replacement  of  privately  owned  for- 
ests. 

We  recognize  in  our  waters  a  most  valuable  asset  of  the  people 
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of  the  United  States,  and  we  recommend  the  enactment  of  laws 
looking  to  the  conservation  or  water  resources  for  irrigation, 
water  supply,  power  and  navigation,  to  the  end  that  navigable 
and  source  streams  may  be  brought  under  complete  control  and 
fully  utilized  for  every  purpose.  We  especially  urge  on  the 
Federal  Congress  the  immediate  adoption  of  a  wise,  active,  and 
through  waterway  policy,  providing  for  the  prompt  improve- 
ment of  our  streams  and  the  conservation  of  their  watersheds 
required  for  the  uses  of  commerce  and  the  protection  of  the 
interests  of  our  people." 

The  letter  of  President  Roosevelt  transmitting  to  Congress  the 
report  of  the  National  Conservation  Commission  contained  the 
following  passage :  *  *  I  especially  commend  to  the  Congress  the 
facts  presented  by  the  Commission  as  to  the  relation  between 
forests  and  stream  flow  in  its  bearing  upon  the  importance  of 
the  forest  lands  in  national  ovMiership.  Without  an  under- 
standing of  this  intimate  relation  the  conservation  of  both  these 
natural  resources  must  largely  fail.*' 

The  North  American  Conservation  Conference  representing 
Canada,  Mexico  and  the  United  States  made  a  declaration  of 
principles  which  contained  the  following : 

**We  recognize  the  forests  as  indispensable  to  civilization  and 
public  welfare.  They  furnish  material  for  construction  and 
manufacture,  and  promote  the  habitability  of  the  earth.  We  re- 
gard the  wise  use,  effective  protection,  especially  from  fire,  and 
prompt  renewal  of  the  forests  on  land  best  adapted  to  such 
use,  as  a  public  necessity  and  hence  a  public  duty  devolving 
upon  all  forest  owners  alike,  whether  public,  corporate  or  in- 
dividual. 

Forests  are  necessary  to  protect  the  sources  of  streams, 
moderate  floods  and  equalize  the  flow  of  waters,  temper  the 
aliment  and  protect  the  soil ;  and  we  agree  that  all  forests 
necessary  for  these  purposes  should  be  amply  safeguarded.  We 
affirm  the  absolute  need  of  holding  for  forests,  or  reforesting, 
all  lands  supplying  the  headwaters  of  streams,  and'  we  there- 
fore favor  the  control  or  acquisition  of  such  lands  for  the 
public. ' ' 

It  is  estimated  that  Wisconsin  is  blessed  with  approximately 
1,000,000  horsepower  in  hundreds  of  water  powers  widely  dis- 
tributed over  the  state.    Such  a  wealth  of  water  powers  which 
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in  a  feAv  years  will  all  be  harnessed  and  made  to  convey  energy 
to  nearly  every  city  and  town,  weans  everything  to  the  future 
of  the  state,  providedthat  reasonable,  commonsense  methods 
of  stream  conservation,  which  have  been  tried  and  long  since 
proven  in  old  countries,  are  adopted.  The  value  of  our  streams 
for  water  power  development  will  rest  almost  entirely  upon  the 
eveness  and  uniformity  of  their  flow\  Wisconsin  is  remarkably 
fortunate  in  having  such  a  network  of  lakes  and  swamps  at  the 
head-waters  of  her  important  rivers,  as  these  catch  and  hold  the 
spring  freshets  and  their  capacity  can  be  greatly  enlarged  by 
building  dams.  The  lands  draining  into  these  lakes  at  the  heaa- 
waters  of  the  rivers  should  be  included  within  the  forest  reserves 
and  the  forest  growth  protected. 

Fortunately  most  of  these  lands  are  not  as  valuable  for  agr!- 
cultural  crops  as  for  timber,  and  therefore  it  will  not  be  neeea- 
HSLry  to  keep  forests  on  lands  which  should  be  made  into  farms. 
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EXHIBIT  29" 


STATEMENT  OF 
PROFESSOR  D.  W.  MEAD,  OF  MADISON,  WISCONSIN, 

to 

COMMITTEE  ON  WATER  POWERS,  FORESTRY  AND 

DRAINAGE, 

'  OF  THE  WISCONSIN  LEGISLATURE. 

.    (Rcvis€d-1910) 

Subjects : 

Value  of  Water  Powers. 

Forests  and  Stream  Flow. 

Water  Power  Trust. 

The  Legal  Phase. 

State  Regulation  and  Control. 

Stream  Flow  Measurements. 


]\Ir.    Chairman  and  Gentlemen:     I  wish  to  offer  a  word  oi' 

personal  explanation.     I  come  here  at  your  request,  to  assist 

you   in  any  way  that  I  can,  and  give  to  you  such  benefit  as  I 

may    o^  some  25   years  of  experience  in   the  development  ot 

water   re&ources  in  many  of  the  United  States  in  the  lin«^3  of 

water  supply,  water  power,  drainage,  and  irrigation.     In  my 

practice,  which  has  been  principally  that  of  a  civil  engineer, 

jxiy    connection  with  the  University  having  only  extended  for 

some  five  years  and  my  professional  practice  still  continuing,  I 
.   47 
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have  studied  these  questions  very  largely  in  their  practical 
bearing ;  but  I  have  endeavored  to  give  them  a  broad  considera- 
tion and  investigation.  I  do  not  appear  before  you  as  the  repre- 
sentative of  any  special  interests,  and  I  would  not  consciousdy 
offer  any  suggestion  here  that  is  illogical  or  in  any  way  in- 
equitable. I  am  here  to  give  you  what  information  I  can,  let 
its  effect  be  what  it  may  on  the  questions  at  issue. 

Vahie  of  Water  Powers. 

In  the  consideration  of  any  question,  it  is  important  that  all 
fundamental  facts  be  correctly  understood,  for  deductions  based 
on  misinformation  or  false  promises  will  necessarily  be  in  error. 

I  think,  therefore,  in  the  consideration  of  the  questions  be- 
fore you  it  is  important  that  the  erroneous  impressions  which 
have  been  widely  circiilated  in  regard  to  the  great  value  of  un- 
developed w^ater  power  should  be  corrected.  In  the  public 
prints  statements  are  frequently  made  that  the  imdeveloped 
water  power  of  this  country  has  a  value  from  $20' to  $25  per 
horse  power  per  annum.  This  idea  of  value  is  based  upon  the 
general  proposition  that  water  running  down  a  stream  is  energy 
going  to  waste,  and  the  idea  is  prevalent  that  he  who  saves 
this  waste  must  necessarily  realize  richly  therefrom. 

A  rich  return  would  be  certain  if  this  energy  could  be  util- 
ized without  expense,  or  if  the  cost  of  development  were  small. 
If  we  could  save  the  vast  amount  of  energy  that  is  going  to 
wa&te  in  the  rivers  of  AVisconsin  and  apply  it  to  useful  pur- 
poses without  expense  of  development,  a  vast  economy  could 
be  effected  and  a  rich  return  would  result. 

Electrical  energy  generated  from  water  power  is  sold  in  this 
country  at  prices  per  horse  power  ranging  from  $15  at  and 
near  Niagara  Falls,  New  York,  to  $40  or  more  in  the  South  and 
West,  depending  on  the  various  conditions  under  which  it  is 
sold.  Whatever  its  price,  that  price  must  represent  not  only 
the  earnin^rs  of  the  water  power  itself  but  of  the  invested  capi- 
tal necessary  for  its  development,  and  the  expense  incurred  in 
its  generation. 

For  developed  water  power  to  be  profitable,  the  income   de- 
rived from  it  must  be  sufficient  to  meet  all  of  the  folIoMrin 
items  of  expense: 

1.  Interest  on  value  of  real  estate. 
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2.  Interest  on  cost  of  plant. 

3.  Operating  expense  of  plant. 

4.  Expenses  of  management,  clerical  work,  sales  and  col- 
lections. 

5.  Depreciation,  repairs,  and  maintenance. 

6.  Taxes  and  insurance. 

7.  Interest  on  value  or  cost  of  water  power  rights. 

8.  A  profit  commensurate  with  the  risk  involved  and  also 
commensurate  with  the  returns  from  other  possible  invest- 
ments. 

These  items,  with  the  exception  of  the  7th,  must  he  met  in 
every  water  power  installation  to  make  it  commercially  suc- 
cessful, and  the  income  must  he  in  excess  of  the  sum  of  all  the 
other  items  before  any  value  whatever  can  be  attributed  to 
item  7 — the  water  power  itself. 

It  is  exceedingly  diflScult  to  reach  even  a  general  conclusion 
as  to  the  value  of  water  power,  but  there  are  a  few  data 
which  may  afford  some  indications.  Before  the  installation  of 
the  hydro-electric  plant  of  the  Chicago  Sanitary  District,  bids 
were  asked  for  the  leasing  of  the  undevelopfed  power  from  the 
drainage  canal,  and  I  understand  that  the  maximum  rental  of- 
fered was  $5  per  horse  power  per  annum. .  This  power  it  should 
be  remembered  is  located  within  forty  miles  of  the  City  of  Chi- 
cago. Power  partially  developed  (dams  constructed,  but  no 
plant)  in  the  state  of  Wisconsin  has  been  leased  for  $5  per 
horse  power  per  annum  in  the  manufacturing  territory  along 
the  Fox  River.  Such  a  value  is  above  what  may  be  considered 
a  fair*  value  of  the  average  undeveloped  water  power  of  either 
the  State  or  of  the  United  States,  although  under  specially 
favorable  conditions,  where  fuel  is  high  and  power  expensive, 
the  actual  value  of  water  power  may  occasionally  be  greater. 

The  question  '*What  is  the  value  of  water  power?"  cannot 
be  answered  categorically.  It  is  as  indefinite  as  the  similar 
question  of  ''What  is  the  value  of  a  house?"  The  answer  to 
the  question  depends  entirely  upon  the  circumstances  surround- 
ing the  power  in  question,  the  nature  of  the  market,  the  ex- 
pense in  volved  in  construction,  in  operation,  in  maintainance, 
and  all  the  fixed  and  operating  charges  as  outlined  above. 
These  matters  must  all  be  determined  before  an  intelligent 
answer  to  the  question  is  possible. 
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The  cost  of  developing  water  powers  vary  exceedingly.  The 
contingencies  and  conditions  in  one  place  are  frequently  much 
more  severe  than  in  others.  In  some  places  the  bedrock  comes 
to  the  surface  and  a  good  foundation  is  readily  obtained  and 
the  cost  of  construction  is  moderate.  In  other  places  the 
foundation  may  be  deep  below  the  water  or  insecure  and  unsafe 
without  any  precautions,  and  there  may  be  great  extra  ex- 
pense entailed  thereby  in  the  cost  of  foundations.  It  may  be 
in  one  place  that  the  banks  of  the  stream  are  comparatively 
close  together,  and  the  length  of  the  dam  is  consequently  short 
and  the  structure  comparatively  inexpensive.  In  another  place 
a  very  long  dam  must  be  '.-onstructed  with  consotnunt  :  ,. 
expense. 

The  head  available  is  also  an  important  matter.  If  a  dam 
can  be  constructed  under  favorable  circumstances  at  the  top 
of  a  natural  fall,  a  dam  of  small  height  may  develop  a  high 
head.  Such  a  dam  may  perhaps  develop  several  times  the  power 
that  might  be  developed  with  a  similay  dam  if  the  natural  fall 
were  not  ^here — and  the  cost  of  development  will  be  corres- 
pondingly low.  The  cost  per  horse  power  of  any  development 
will  depend  in  the  first  place  upon  the  first  cost  of  the  plant, 
and  in  the  second  place  upon  the  amount  of  power  that  can  be 
developed  and  sold.  As  these  points  are  taken  into  considera- 
tion, it  is  evident  that  there  will  be  a  wide  divergence  in  the 
cost  of  water  powers  and  no  general  estimate  of  cost  can  be 
safely  made. 

It  may  be  said  in  a  general  way  that  there  are  few  places  in 
Wisconsin  where  hydro-elctric  plants  can  be  developed  belo^ 
the  cost  of  $]  00  per  horse  power.  I  would  not  say  there  are 
not  places  where  the  cost  would  not  be  below  that  amount; 
but  I  will  make  the  general  statement  that  the  cost  will  usually 
be  from  $100  to  $200  per  horse  power  developed. 

The  expense  of  water  power  development  may  vary  all  the 
way  from  perhaps  as  low  as  .^*40  per  horse  power,  with  the  high 
heads  available  on  some  of  our  "Wstern  streams  and  power,  de- 
livered at  the  wheels  shaft,  to  as  high,  uerhaps,  as  $350  per 
hoi*se  power  with  low  heads  and  under  favorable  conditions 
with  power  delivered  at  the  switchboard  of  the  consumer  at  the 
end  of  a  long  transmission  line. 

Depreciation  is  not  a  large  item  in  the  annual  cost  of  water 
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power  plants.  In  the  best  modern  plants,  one  to  two  per  cenfc 
on  the  total  plant  cost  will  xisnally  cover  the  charge,  but  oc- 
cosionally  the  contingencies  of  operation  in  some  unfavorable 
locality  will  increase  the  estimate  somewhat.  Bepairs  and  main- 
tenance vary  so  much  with  the  design  and  conditions  surround- 
ing a  plant  that  the  variation  may  be  considerable,  but  it 
ought  not  to  exceed  the  amount  allowed  for  depreciation. 

The  cost  of  the  operation  of  a  water  power  plant  also  varies 
2i'<'.i1ly  with  the  capacity  of  the  plant  and  the  conditi^n-s  under 
wiiit.'h  H  must  be  operated.  The  smaller  plants  are  much  more 
evpensive  per  horse  power  to  operate  at  attendance  is  neces- 
sary no  matter  how  small  the  plant,  and  the  expense  of  labor 
per  horse  power  in  the  smaller  plants  is  frequently  double  what 
is  in  the  larger  plants.  The  same  remarks  will  also  apply  to 
the  general  expenses  of  management,  etc. 

w 

Tlio  cost  of  power  depends  on  a  good  many  technical  «^or- 
h'idei'alirns  v/hich  I  dp  not  know  whether  T  can  explain  as  fully 
aird  as  clearly  as  desirable.  One  of  the  important  considerations 
is  the  manner  in  which  the  power  is  used.  If  the  plant  is  to 
furnish  a  certain  quantity  of  power,  the  time  and  manner  in 
which  it  is  to  furnish  it  become  important  and  an  element  in 
the  cost. 

Power  will  cost  less  provided  it  is  delivered  uniformly  and 
continuously,  and  will  cost  more  if  furnished  irregularly  with 
great  difference  between  the  maximum  and  minimum  demand. 
There  are  practically  no  power  customers  that  are  using  power 
all  of  the  time  and  to  the  maximum  capacity. 

While  the  term  ^^one  thousand  horse  power''  may  scan  defin- 
ite, it  has  a  varied  significance.  It  may  mean  that  this  is  the 
maximum  limit  or  peak  of  the  load,  or  it  may  mean  that  the 
customer  is  carrying  a  fairly  uniform  load  of  that  amount.  In 
either  case  the  term  gives  no  indication  of  the  time  the  load 
is  carried  which  may  be  ten,  twelve  or  possibly  twenty-four 
hours.  The  technical  measure  of  the  manner  of  using  power  is 
the  **load  factor*'  w^hich  expresses  the  relation  or  ratio  be- 
tween the  highest  powder  that  is  needed  and  the  average  load 
for  not  only  one  day,  but  for  the  w^^ek,  the  month,  and  the  year 
— constituting  what  we  call  the  daily,  weekly,  monthly  or  annual 
load  factor.  It  is  evident  that  the  plant  must  be  built  to  furnish 
the  maximum  power  ever  required  while  it  may  be  actually  de- 
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livering — most  o£  the  time — very  much. less  than  such  maxi- 
mum power.  Take,  for  example,  any  of  the  electric  powei. 
plants  built  to  supply  general  service  in  the  cities  of  the  state. 
It  would  he  perhaps  a  fair  statement  to  say  that  they  have  an 
average  load  factor  of  about  33  per  cent.  This  statement  means 
that  if  the  peak  load  of  such  a  plant  is  3,000  horse  power  that 
while  it  must  have  installation  that  is  able  to  carry  3,000  horse 
power,  yet  the  actual  average  power  that  it  really  carries  is 
only  1,000  horse  power.  So  this  plant  must  pay  interest,  de- 
preciation, and  other  fixed  charges  on  a  capacity  that  is  three 
times  the  average  capacity  of  its  output.  This  condition  must 
enter  very  largely  into  the  consideration  of  the  cost  of  water 
power.  The  water  power  plant  must  practically  be  able  to  carry 
the  maximum  load  that  is  sold  unless  arrangements  are  made  for 
the  use  of  auxiliary  power  (usually  steam)  for  peak  loads  and 
low  water  conditions.  x 

On  account  of  this  variable  use  of  power  the  information  is 
still  quite  indefinite  if  we  are  told  that  the  power  actually  costs 
— say  $25  per  annum  per  horse  power,  and  it  becomes  necessary 
to  have  much  more  information  ))efore  such  cost  can  be  com- 
pared with  a  difTerent  cost  under  a  different  load  factor,  and 
before  one  would  actually  understand  the  real  cost  of  the 
energy  that  is  being  developed. 

For  example,  I  know  of  one  case  where  a  price  was  offered  of 
$25  per  horse  power  per  annum  for  power  to  be  furnished  to 
a  municipality,  a  price  which  seemed  much  low'er  than  the 
actual  cost  at  which  power  was  being  developed.  '  On  inquiry, 
the  engineer  found  the  price  named  was.  based  on  the  peaK 
load.  This  city  plant  operated  on  about  a  ^^hii  per  cent  load 
factor,  and  the  price  named  actually  meant  that  they  would 
have  to  pay  about  $75  per  horse  power  per  annum  for  the  aver- 
age horse  i)ower  actually  used. 

The  whole  question  of  cost  and  price  of  powder  is  exceedingly 
complicated,  and  it  is  impossible  to  make  any  estimates  that  will 
not  be  modified  by  the  particular  conditions  under  which  the 
powder  is  to  be  used.  All  conditions  of  operation  enter  into  these 
questions  and  frequently  become  exceedingly  important  and 
modify,  cost  and  prices  proportionately. 

The  extent  to  which  a  power  should  be  developed  depends 
on  how  that  power  is  to  be  used.    If  power  is  to  be  used  twenty- 
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four  hours  a  day,  only  sufiBcient  turhines  are  needed  to  utilize 
the  continuous  flow  of  the  stream.  If,  however,  a  pondage  or 
re&ervoir  capacity  is  available  that  will  hold  back  the  flow 
during  the  night  when  the  power  is  used  only  in  a  small  way, 
and  makes  it  possible  to  use  the  power  at  a  greater  rate  dur- 
ing the  day,  tiie  capacity  of  the  turbines  can  often  be  doubled 
to  advantage,  and,  in  many  cases  where  a  night  load  is  to  'oe 
<*arried  only  for  a  few  hours  and  a  short  and  high  peak  load 
must  be  carried,  the  turbine  capacity  can  be  made  three  or  four 
times  the  actual  continuous  horse  power  of  the  stream. 

There  are  a  great  many  places  where  water  powers  nave  no 
storage  capacity  and  where  the  water  runs  away  to  waste  when 
not  used.  If  there  is  no  storage,  you  cannot  save  this  water. 
You  use  it  as  you  can  and  the  rest  escapes.  There  are  other 
places  where  there  is  considerable  pondage  and  where  if  you  do 
not  UEe  it  at  night  and  the  pond  is  large  enough,  the  water  will 
simply  be  conserved  in  the  pond,  wholly  or  partially,  and  can 
te  Ufced  during  the  day  time.  Such  lines  of  development  can 
be  carried  on  to  the  extent  of  large  reservoir  systems  which  can 
catch  and  hold  the  flood  waters  and  largely  equalize  the  entire 
flow  of  the  stream. 

Then  again  the  question  of  development,  so  far  as  capacity 
is  coAcerned,  depends  on  the  value  of  the  power.  In  the  East 
at  the  present  is  a  stream  will  develoi)  a  certain  power  for  six 
or  eight  months  in  the  year,  or  sometimes  even  for  four  months, 
the  power  may  occasionally  be  of  sufficient  value  to  warrant 
such  expense  of  development  and  to  warrant  the  installation 
of  auxiliary  power  to  help  the  plant  over  the  low  \vater  of  the 
balance  of  the  year. 

A  waterpower  in  itself  is  not  necessarily  a  mine  of  wealth, 
tlie  popular  writer  to  the  contrary  not  withstanding.  It  must 
at  the  present  time  be  well  located,  not  too  far  from  centers  of 
industry  wheie  the  cost  of  i)ower  is  fairly  high  it  must  be 
capable  of  development  at  reasonable  eos:t ;  it  must  be  able  to 
sell  powder  at  fair  prices  and  under  reasonable  re^^rulations ;  and 
many  other  conditions  must  be  favorable. 

It  will  readily  be  seen  that  as  a  result  of  the  above  conditiors 
there  arc  many  water  powers  in  the  State  of  AVisconsiu,  and  • 
many  water  powers  in  the     United  States  that,  so  far  as  the 
present  is  concerned,  aTe  not  worth  a  dollar.     They  would  not 
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pay  to  develop  under  present  conditions.  There  is  no  market 
available  that  would  warrant  the  great  expense  of  their  de- 
velopment. . 

It  has  been  assumed  by  popular  writers  that  energy  gener- 
ated from  water  power  can  be  furnished  in  competition  against 
any  other  source  of  power  and  undersell  it.  Such  a  state- 
ment is  untrue — it  is  purely  fiction.  If  today  the  Falls  of 
Niagara  existed  just  outside  the  city  of  Gary,  Indiana,  the 
Steel  Company  could  not  afford  to  develop  them  for  their  own 
use  because  the  waste  gases  from  the  furnaces  of  the  Company 
afford  a  source  of  energy  so  cheap  that  the  utilization  of  water 
power  would  be  impracticable.  There  could  be  no  competition 
between  the  two.  Take,  for  ej^mple,  within  the  state  of  Wis- 
consin, the  saw-mills  and  the  wood-working  establishments.  They 
produce  a  by-product  of  slabs  and  of  saM'dust  that  enable  them 
to  operate  by  steam  power  at  a  cost  so  low  that  water  power, 
as  a  rule,  cannot  compete.  They  also,  for  example,  many  manu- 
facturing industries  of  the  state  in  which  steam  is  used  for 
perhaps  six  or  seven  months  of  the  year  for  heating  purposes, 
or  where  a  steam  is  used  in  the  process  of  manufacture.  As 
a  general  proposition  at  the  present  day,  energy  from  water 
power  cannot  be  economically  furnished  to  such  institutions  at 
a  cost  as  low  as  they  can  produce  it  from  feul.  Steam  in  such 
plants  is  a  by-product  that  reduces  the  cost  of  the  energy 
which  they  are  generating,  and  in  many  cases  it  is  generated  so 
cheaply  that  it  is  hopeless  to  attempt  to  undersell  it  with  water 
power.  It  is  certainly  impossible  where  power  is  generated 
from  an  expensive  plant  and  transmitted  for  long  distances. 

While  the  cost  of  water  power  plants  varies  so. widely  from 
place  to  place,  and  the  cost  of  the  power  they  develop  is  also 
so  variable  that  no  general  estimate  can  be  of  much  value,  yet 
some  idea  of  the  trend  of  conditions  can  perhaps  be  gathered 
from  a  few  comparative  estimates.  I  have  therefore  prepared 
Table  I,  which  shows  some  comparative  figures  made  by  the 
Ontario  Hydro- Electric  Power  Commission,  showing  their  es- 
timate of  the  cost  of  various  proposed  hydro-electric  plants — 
their  head,  capacity,  and  cost  per  horse  power,  also  the  cost 
per  horse  power  per  annum  at  the  plant  and  delivered  at  the 
sub-station  some  distance  away.  It  should  be  noted  that  these 
cost  figures  are   based   on   an   interest  charge  of  4  per   cent, 
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which  is  iinich  less  Ihan  the  rate  at  which  any  private  water 
power  company  can  secure  funds.  I  have  also  taken  from  the 
same  source  Table  II,  which  gives  the  estimate  of  the  Com- 
mission on  the  cost  of  steam  power,  generated  in  units  of  differ. 
ent  sizes  and  of  different  degrees  of  efficiency. 
The  tables  are  as  follows: 
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TABLE  2. 


ESTIMATED   OOST    OF    STEAM   POWER. 


Class. 

Powe.-. 

Per  10  hour 

H.  P. 
Per  annum. 

Per  24  hour 

H.  P. 
Per  annum. 

Investment 

per 
horse  power. 

SiniDlc  slide  valve 

10 

50 

50 

ICO 

100 

I.OOO 

1 

$91.16 
53.95 
50.70 
40.55 
33.18 
23.25 

$1S0.76 
106.46 
97.73 
79.19 
60.05 
43.71 

$:o».oo 

SiniDle  slido  valve 

74.00 

Simple  Corliss 

90.00 

SimDle  Corliss  

09.60 

Compound  Corliss   

Compound  Corliss   

91.40 
51.00 

NOTE.— In  thl5  table  coal  is  estimated  at  $4.00  per  ton  so  that  the  estimated  cost 
is  Boraewhat  hlsrher  then  the  actual  cost  would  be  in  most  Wisconsin  cities. 


It  is  hardly  possible  to  arrive  at  any  general  expression  for 
the  relative  value  of  steam  and  water  power  because,  as  before 
stated,  there  are  many  water  powers  at  the  present  time  in 
Wisconsin  that  could  not  possibly  be  developed  and  the  power 
be  sold  at  a  profit.  This  is  true  under  conditions  very  many  of 
which  are  adverse  so  far  as  steam  power  is  concerned,  w^here 
coal  is  high  and  steam  power  is  expensive,  and  yet  where  the 
water  power — which  is  freely  going  to  waste — cannot  at  the 
present  time  and  under  the  present  conditions  be  turned  into 
power,  transmitted,  and  economically  used.  There  are  places 
where  water  power  is  very  much  more  expensive  than  steam 
power,  and  in  other  places  water  power  may  be  much  less  ex- 
pensive: so  that  the  relation  varies  from  point  to  point  and  no 
generalization  of  the  relation  is  possible. 

If  we  select  a  particular  locality  and  either  design  a  water 
power  plant  at  that  place,  or  consider  a  plant  already  designed, 
investigate  the  fixed  charges,  cost  of  maintenance,  cost  of  pro- 
duction, and  cost  of  transmission,  and  then  compare  it  with  a 
steam  plant  of  a  certain  type  designed  to  furnish  power  for  the 
same  general  purpose,  a  comparison  could  be  drawn,  and  such 
comparison  is  drawn  every  time  an  intelligent  installation  of  a 
water  power  project  is  attempted.  The  field  must  be  examined 
in  detail,  the  possibilities  of  the  power  market  must  be  gone  into 
very  carefully,  and  it  is  only  after  it  is  foupd  ip  the  bpst  jVL^g- 


748  Water  Powers,  Forestry,  and  Draixage. 

iiieut  of  those  invostigating  tlic  matter  that  it  will  pay  to  con- 
struct a  water  ])ower  plant  that  such  water  power  plant  should 
be  constructed. 

With  the  many  steam  and  water  power  plants  now  in  opera- 
tion throughout  the  state,  it  would  seem  that  comparative  data 
under  various  conditions  might  be  readily  obtained.  The  cost 
of  water  power  and  of  steam  power  can  be  determined — at  least 
approximately — in  all  localities,  so  that  a  local  comparison 
would  be  possible  if  time  and  energ\'  can  be  spared  for  sucli  an 
investigation.  As  a  matter  of  fact,  however,  there  are  com- 
paratively few  companies  developing  and  using  power  today  that 
know  the  amount  of  power  they  are  actually  developing,  or  thf 
actual  cost  of  the  same.  As  a  general  thing  their  information 
is  inexact  and  in  error.  Frequently  in  estimating  the  cost  they 
do  not  consider  interest  on  the  investment,  depreciation,  etc., 
but  only  operating  expenses,  taxes,  and  money  actually  ex- 
pended annually  in  operation  and  maintenance.  They  forget 
that  machinery  is  wearing  out  and  will  have  to  be  replaced. 

The  fictitious  values  that  have  been  placed  by  popular  winters 
upon  potential  or  undeveloped  water  powers  have  given  a  false 
idea  to  the  public,  and  the  assumption  tliat  the  water  power 
owners  are  necessarily  making  large  and  unreasonable  profits 
on  account  of  their  ability  to  undersell  at  other  sources  of 
power,  is  a  fiction,  or  very  largely  so. 

In  some  favorable  locations  in  the  Western  States  where 
fuel  is  expensive,  where  water  power  can  be  cheaply  developed, 
where  the  cost  of  maintenance  is  low,  and. where  an  active  de- 
mand for  power  exists,  large  profits  are  possible.  There  are 
undoubtedly  places  where  the  returns  from  investments  in 
water  power  have  been  large.  1  know  of  no  such  plants  in  the 
state  of  Wisconsin.  As  a  general  proposition  T  do  not  believe 
that  investments  in  the  development  of  water  powers  today — as 
a  general  rule — except  under  the  most  favorable  conditions, 
compare  favorably  with  opportunities  for  investment  that  are 
offered  in  many  other  lines.  I  believe  moreover  that  any  serious 
restrictions  upon  the  development  of  water  powers,  or  any  un- 
favorable legislation  will  so  discourage  investors  that  it  will 
make  the  development  of  these  resources  practically  impossible. 

It  will,  I  think,  be  admitted  without  argument,  that  the  in- 
come from  a  water  power  investment  should  be  equal  to  the 
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sum  of  the  first  six  items  mentioned  on  page  2,  and  if  the 
seventh  item  represents  an  actual  cost  or  rental  value,  such 
value  must  be  recognized  in  the  income  as  well.  The  eighth 
item  may  be  questioned  but  it  must  be  met,  or  at  least  the  in- 
vestor must  believe  that  it  can  be  met  or  no  investment  will  be  ^ 
made.  And  the  anticipation  of  meeting  every  one  of  the  items 
of  expense  listed  above  is  essential  and  absolutely  necessary  if 
further  water  power  development  is  to  take  place  in  this  state. 
No  legislature,  no  rate  commission,  can  control  this  law  of  de- 
velopment. 

The  legislature  can  by  unjust  laws  inflict  hardships  on  the 
existing  plants  when  serving  the  public  which  may  not  be 
sufficiently  unjust  to  be  called  by  the  courts  confiscatory  but 
whch  may  reduce  incomes  to  little  more  than  current  interest 
on  the  investment.  The  legislature  may  even  be  able  to  inflict 
an  unjret  tax  on  private  powers.  The  right  to  tax  has  been 
called  the  right  to  destroy,  but  when  such  unjust  taxes  are  once 
levied  and  sustained  by  the  courts,  no  legislature  can  compel  un- 
profitable investment,  and  the  development  of  industries  so 
handicapped,  will  cease. 

Whether  or  not  a  water  power  will  be  profitable  is  purely  a 
local  question  in  each  particular  case.    I  could  name  you  somt. 
waters  powers  installed  in  this  country  that  have  never  paid.    I 
could  name  you  one  of  the  most  important  water  powers  in  thib 
country  that  has  been  built  and  operated  20  years  and  has  never 
paid  a  dividend  on  its  stock  as  yet.     I  could  name  you  two 
large  water  power  plants  of  recent    construction    which  were 
financial  failures.    One,  at  Messina,  New  York,  was  purchased, 
and  is  now  being  rebuilt  for  the  use  of  the  Pittsburg  Reduction- 
Company.     Other  plants  of  that  same  general  character  have 
not  paid  and  have  been  a  great  loss  to  the  people  who  have  put 
their  money  into  them.    The  history  of  w^ater  power  in  the  New 
England  States  is  largely  an  unfortunate  one.     You  can  find 
records  of  bankruptcy  in  the  water  power  interests,  and  very 
few  of  them  have  over  made  a  dollar. 

The  probability  sooms  to  be  that  in  the  future  water  powers 
may  1>ecome  more  valuable.  However,  that  will  depend  on 
conditions  of  which  we  know  verj^  little.  In  the  early  develop- 
ment of  water  power  in  this  country  water  powers  w^ere  ex- 
ceedingly important.    Cities   w^ere  located  where  water  powers 
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could  be  developed.  Communities  grew  up  along  little  streams 
where  a  small  power  could  be  constructed  and  the  mills  served, 
and  our  early  saw-mill  interests  were  centered  around  streams 
where  power  could  be  obtained.  Later  on,  as  steam  machinery 
began  to  be  perfected,  it  was  found  that  the  centers  of  transpor- 
tation were  attracting  manufacturing  interests,  that  it  paid 
better  to  buy  fuel  and  to  develop  power  locally  than  to  utilize 
the  water  power;  and  there  are  hundreds  of  abandoned  water 
power  sites  throughout  New  England  and  along  the  Atlantic 
coast  whose  values  have  passed,  and  there  is  a  strong  possi- 
bility that  many  of  them  will  never  be  developed  again. 

When  electrical  transformation  and  transmission  of  energy 
became  possible,  it  gave  an  additional  value  not  to  small  powers, 
but  to  the  large  powers.  The  necessary  investment  in  a  trans- 
mission line  is  too  large  to  run  a  great  distance  for  a  small 
power.  It  costs  almost  as  much  to  run  a  transmission  line  100 
miles  whether  1,000,  5,000  or  10,000  horsepower  be  transmitted 
over  the  line,  for  the  right-of-way  and  cost  of  poles,  insula- 
tion, etc.,  are  practically  the  same  regardless  of  the  power 
transmitted,  the  cost  of  the  transmission  ware  only  varying  w-ith 
the  amount  of  power.  The  consequence  is  that  the  small  powers 
cannot  be  developed  and  transmitted  to  any  great  advantage. 
As  a  general  proposition  today  I  think  that  commercially  a 
power  of  less  than  1,000  horsepower  is  not  worth  developing 
except  under  most  favorable  conditions  where  it  can  be  used 
locally,  or  with  very  short  transmission  lines.  If  a  power  is  to 
be  developed  and  transmitted  it  must  be  of  sufficient  size  to 
afford  a  return  on  not  only  the  cost  of  its  development  and  the 
cost  of  its  operation,  but  a  return  on  the  cost  of  its  transmission 
as  well. 

It  is  true  that  within  recent  years  there  has  been  a  renewed 
activity  in  the  development  of  larger  powers,  but  we  do  not 
know  what  is  coming  in  the  future.  It  is  true  our  coal  is  being 
used  up;  it  is  tnie  that  many  of  our  resources  are  being  ex- 
hausted at  a  greater  or  less  rate;  and  it  is  true  that  the  time 
may  come  when  many  of  these  resources  that  we  are  now  using 
cannot  bo  used  in  the  way  that  they  are  now  being  used.  "We 
do  not  know  what  else  may  take  tlieir  place.  We  do  not  know 
what  other  sources  of  energy  may'  be  developed.  We  do 
know,  for  example,  at  the  present  day  that  there  are  some  solar 
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engines  which  are  now  largely  in  an  experimental  stage..  We 
do  know  that  there  are  hunderds  of  thousands  of  horsepower  in 
the  solar  rays  coming  to  this  earth  every  day,  and  we  do  not 
know-how  soon  the  time  may  come  when  that  source  of  energy 
may  be  made  available  for  the  use  of  mankind.  There  is  also 
the  question  of  the  wave  motor  that  at  the  present  day  is  im- 
practicable. How  long  it  will  remain  so  no  one  can  say.  We 
cannot  look  into  the  future  even  for  100  years  hence  and  say 
what  may  be  possible  then. 

Water  powers  are  a  valuable  aseet,  but  their  value  lies  in 
their  use,  and  it  is  important  to  utilize  this  valuable  source  oi 
energy.  Ccal  is  mined  and  burned  and  it  is  gone  forever.  Wood 
burned  for  power  purposes  can  be  but  slowly  reproduced.  Water 
power  is  practically  everlasting.  As  long  as  the  hills  stand  and 
the  rains  descend,  so  long  wiU  our  water  power  exist. 

Is  it  not  therefore  the  part  of  intelligence  to  conserve  those 
resources  that  can  be  exhausted  and  either  cannot  be  reproduced 
or  can  be  reproduced  only  after  long  lapses  of  time,  and  to  en- 
courage the  substitution  of  those  resources  that  are  self- 
replenishing  and  hence  everlasting?  True  conservation  would 
encourage  water  power  development,  not  hamper  it,  for  such 
development  would  effect  a  saving  in  coal  and  utilize  where 
possible  the  energy  that  is  now  going  to  waste. 

Legislation  should  encourage  such  developments — ^not  dis- 
courage them.  It  is  more  important  that  the  state  water  resources 
be  developed  and  utilized,  that  they  may  be  made  available  as 
rapidly  as  possible,  than  that  the  state  receive  an  extra  taA 
from  such  properties  and  delay  their  development.  The  de- 
velopment of  these  properties  will  result  in  a  large  increase  in 
the  assessed  valuation  on  both  from  the  developments  them- 
selves, and  the  manufacturing  investments,  and  the  growth  in 
population  and  property  interests  which  they  will  entail.  In 
such  developments  the  public  is  more  interested  than  in  state 
ownership  or  extra  taxes.  Rates  which  will  adjust  themselves 
for  water  power  must  compete  with  other  sources  of  powor,  and 
the  public  interest  is  now  under  the  control  of  the  Rate  Com- 
mission. If  the  public  needs  require  public  ownership  cf  water 
powers  in  fifty  or  a  hundred  years,  they  can  better  be  acquired 
by  condemnation  by  a  country  which  has  been  developed  through 
their  agency  than  to  be  held  available  for  such  problematic 
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possibilities  by  a  **dog  in  the  manger"  policy  of  restriction, 
stagnation,  and  inaction. 

It  would  seem  to  me  therefore  that  the  development  of  theses 
water  powers  should  be  put  upon  a  just  and  generous*  basis, 
a  basis  that  in  some  measure  is  commensurate  with  the  en- 
couragements that  surround  our  manufacturing  establishments 
with  just  laws.  Just, laws  are  passed  to  encourage  mining;  why- 
should  not  the  w^ater  powers  be  placed  on  the  same  general 
basis?    I  believe  that  they  should. 

Foi'est  and  Stream  Flow. 

The  relations  of  forests  to  stream  flow  is  an  important  sub- 
ject for  your  consideration  on  account  of  the  bill  offered  at 
the  last  meeting  of  the  legislature  and  which  I  presume  is 
under  consideration  by  this  Committee — ^namely,  the  bill  to 
tax  the  water  powers  of  the  state  for  the  purposes  of  reforest- 
ing certain  State  lands.  This  bill  is  advocated  on  the  theory 
that  the  development  of  forests  on  the  head  waters  of  the 
streams  will  so  conberve  tfie  snows  of  winter  and  the  rain,<i  of 
spring  as  to  reduce  floods  and  materially  increase  the  low  sum- 
mer flow  of  the  streams,  w^hich  usuallj'  occurs  in  July,  August, 
and   September. 

It  needs  no  argument  to  prove  that  rainfall  is  the  primary 
source  of  all  stream  flow;  that  other  things  being  equal,  the 
stream  flow  will  increase  as  the  rainfall  increases  and  will  di- 
minish as  the  rainfall  diminishes;  that  without  rainfall  there 
can  be  no  stream  flow.  While  rainfall  is  recognized  as  the  most 
important  factor  in  influencing  the  flow  of  streams,  it  is  readily 
seen  that  it  is  not  the  only  factor  which  affects  stream  flow. 
A  careful  consideration  of  the  subject  mil  show  that  there  are 
a  great  many  physical  conditions  on  the  drainage  area,  besides 
total  quantity  of  rainfall,  that  are  very  important  in  their  in- 
fluence on  the  flow  of  streams. 

Now,  it  is  claimed  by  foresters  aiid  others  that  the  influenct 
of  forests  is  most  important  in  modifying  stream  flow,  conserv- 
ing and  delivering  the  waters  more  slowly  and  regularly  than 
would  oth(»rwise  occur;  that  the  bod  of  forest  humus  retains 
larp:e  quantities  of  the  rainfall  and  melting  pnow,  thus  pre- 
vcntng   floods   and    delivering   the    water   slowly   back    to    the 
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stream  when  most  needed*  tlius  preventing  droughts,  that  in 
this  way  very  hi^ii  water  is  reduced  and  low  water  increased 
and  water  powers  greatly  benefitted 

The  benefit  which  the  bill  seems  to  indicate  may  be  considered 
as  follows.  I  believe  that  the  State  Railway  Commission  .has  in 
some  cases  valued  the  water  power  itself,  as  a  part  of  a  going 
concern  and  aside  from  the  other  property  and  the  cost  ot 
development,  at  $35  per  horse  power.  On  this  valuation  and 
on  a  5  per  cent  basi^,-  water  power  would  be  worth  $1.75  per 
horse  power  per  year.  In  many  ca.ses  in  localities  where  water 
power  is  favorably  situated,  with  manufa(!turing  and  markets 
developed,  and  is  in  a(!tual  and  profitable  use,  I  believe  the 
power  itself — apart  from  the  development — can  be  fairly  valued 
at  $100  per  horse  power  (as  an  investment),  or  considered  as 
worth  $5  per  horse  power  per  annum. 

This  bill  provides  that  a  tax  of  twenty-five  cents  per  annum 
shall  be  levied  on  each  horsepower' in  use  where  the  headwaters  of 
the  stream  are  reforested.  Hence  it  is  seen  that  the  reforesting 
of  the  upper  drainage  area  must  add  14.2  per  cent  in  the  first 
case  to  5  per  cent  in  the  second  case  to  tlie  power  developed,  in 
order  that  an  actual  return  will  be  realized  from  the  invest- 
ment; and  such  a  return  is  certainly  the  only  possible  excuse 
for  such  a  tax  levy.  Even  if  we  accept  the  theory  of  the 
material'  effect  of  forests  on  stream  flow,  the  absurdity  of  such 
a  special  tax  on  water  powers  for  reforesting  purposes  is  quite 
apparent  on  careful  consideration.  The  areas  of  the  State 
which  can  be  sj^ared  from  agriculture  and  grazing  and  re- 
forested are  believed  to  be  much  less  than  5  per  cent  and  cer- 
tainly in  no  case  14  per  cent  of  the  drainage  area  of'  any  con- 
siderable ?;tieam.  If  we  admit  that  the  reforesting  of  a  certain 
percentage  of  the  area  will  increase  to  an  equivalent  percent- 
age, the  value  of  a  stream  for  water  power  purposes — that  it 
is  the  regularity  and  quantity  of  the  low  water  flow — we  must 
then  admit  that  the  reforesting  of  the  entire  drainage  area 
would  result  in  jierfeet  regulati(>n  or  in  a  degree  of  regularity 
that  no  stream  from  a  forested  area  has  ever  possessed. 

A  careful  consideration,  however,  will  show  that  the  only 
possible  erpializing  influence  of  forests  on  stream  flows  occurs  at 
such  a  time  as  to  I'ender  it  valueless  to  the  water  powder  interests, 
tliat  the  forests  exert  no  influence  during  the  low  water  seasons 

4S 


754  Water  Powers,  Forestry,  and  Drainage. 

of  winter,  and  the  inflilence  of  the  forests  during  the  low  water 
season  of  Jiummor  is  wholly  determiual.  This  will  be  seen  by  a 
careful  study  of  the  rainfall  and  factors  that  modify  its  dis- 
posal, and  hence  control  the  stream  flow. 

The  principal  conditions  that  modify  and  control  the  flows 
of  streams  may  l)e  l>riefly  summarized  as  follows: 

1.  Precipitation. — Amomit  and  character  of  occurrence. 

(a)  Whether  occurring  as  rain  or  snow. 

(b)  Amount  of  each  and  total  precipitation. 

(c)  Distribution  and  manner  of  occurrence. 

(d)  Character  of  storms,  including  their  direction  velocity, 
extent,  intensity,  and  duration. 

2.  Topography  of  the  Drainage  Aiea. 

(a)  As  to  character  of  gradient,  whether  fairly  level  or 
highly  inclined. 

(b)  As  to  character,  whether  smooth  or  rugged. 

3.  Geology  of  Drainage  Area. 

(A)  Whether  pcivious  or  imi)civious.- 

(B)  If  pervious,  whether  such  pervious  deposits  are  (a) 
shallow  or  deep;  (b)  inclined  or  flat;  whether  the  outcrop  or 
discharge  of  the  pervious  deposits  are  (c)  in  the  lower  valley 
of  the  same  river,  or  (d)  in  valleys  of  adjoining  rivers  or  in 
the  sea. 

(C)  As  to  tl.e  condition  (^f  the  channel  of  the  stream,  whe- 
ther (a),  ])crvious  or  impervious,  (b),  whether  or  not  the  bed 
contains  moie  or  loss  extensive  deposits  of  sand  and  gravel,  per- 
mitting the  development  of  a  more  or  less  extensive  under- 
flow. 

4.  The  Condition  cf  the  Surface. 

(a)  Whether  bare  or  covered  with  vegetation. 

(b)  WHiether  in  natural  condition  or  cultivated. 

(c)  Nature  of  vctrctatidn,  wlu'thcr  grassland,  cultivated  crop?^' 
or  forests. 

r».  The  Nature  of  Natural  Stornizc  on  the  Drainage  Area. 

ill)  Niitm-c  Jiiid  ('Xt<4it  (»r  surFace  storage,  consisting  of  lakes, 
ponds,  marshes,  and  swainps. 

(b)  Nature  and  extent  of  ground  storage,  consisting  of 
gn\V(;l,  sand,  and  other  similar  [uu'vious  deposits. 


Report  of  Wisconsin  Lfgisi^-ative  Committee.        755 

6.  The  Nat\ire  of  Drainage  Area  Considered. 
(a)  As  to  size,  whether  large  or  small. 

(b  As  to  shape,  whether  long  and  narrow,  or  short  and 
broad. 

(c)  The  location  of  the  area  relative  to  prevailing  winds. 

(d)  The  direction  relative  to  the  path  of  storms. 

7.  Character  of  the  Stream. 

(a)  As  to  slope  of  gradient,  whether  flat  or  inclined. 

(b)  As  to  falls  and  rapids  on  the  stream. 

(c)  As  to  the  arrangements  of  tributaries,  whether  joining 
the  main  stream  at  various  points  along  its  course,  or  concen- 
trated  in  fan-like  arrangement  at  a  more  or  less  common  point 
of  discharge. 

8.  The  Artificial  Control  of  the  Stream. 

(a)  As  to  dams  and  storage  reservoirs  on  the  drainage 
area. 

(b)  As  to  the'  restrictions  of  the  stream's  sections  by  dikes 
and  levees. 

(c)  As  to  obstruction  of  the  stream  by  piers,  abutments,  and 
other  encroachments  in  or  adjacent  to  the  waterway. 

9.  The  Artificial  Use  of  the  Stream. 

(a)  For  irrigation. 

(b)  For  water  supply. 

(c)  For  the  supply  of  navigation  canals. 

10.  As  to  temperature. 

(a)  The  average*  and  extreme  temperatures  on  the  area. 

(b)  The  relation  of  extreme  temperatures  to  the  occurrence 
of  precipitation. 

(e)  The  accumluation  of  snow  and  ice,  caused  by  low  tem- 
peratures. 

(d)  The  occurrence  of  low  temperatures  causing  the  freez- 
ing of  the  ground  surface  at  times  of  heavy  spring  rains,  caus- 
ing excessive  runoff. 

11.  As  to  the  (niaracter  and  Extent  of  the  Winds  on  tlie 
Drainage  Area. 

(a)  As  to  the  intensity  and  direction. 

(b)  As  to  the  modification  of  the  same  by  mountains  and  for- 
csts. 
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12.  As  to  the  lee  Formation. 

(a)  As  modifying  the  winter  flows  of  the  stream. 

(b)  As  to  the  formation  of  ice  gorges,  and  their  accompanying 
floods. 

I  vshall  not  attempt  to  discuss  in  detail  the  list  of  conditions 
named  above  as  influencing  the  flow  of  streams;  but  an  examina- 
tion of  the  list  will,  I  believe,  satisfy  you  that  each  of  the  fac- 
tors named  may  be  of  considerable  importance  under  some  par- 
ticular circumstance. 

I  do  wish,  however,  to  call  your  attention  to  certain  facts  in 
connection  with  this  matter  in  which  your  personal  observation 
and  experience  will  bear  out  my  statements.  It  will  be  admitted 
by  all  that  the  primary  source  of  stream  flow  is  the  rainfall  on 
the  drainage  area.  "We  know  that  in  regions  where  there  is 
no  rain  there  is  practically  no  water  running  in  the  streams, 
so  that  primarily  the  rainfall  is  the  source  of  the  flow  of  the 
stream.  There  can  be  no  doubt  but  that  temperature  (as  effect- 
ing freezing  and  evaporation),  vegetation  (.as  either  a  con- 
sumer or  conserver  of  wate;'),  and  the  surface  conditions  (as 
promoting  seepage  or  favoring  surface  flow)  may  have  con- 
siderable effect  on  the  amount  of  water  reaching  the  streams 
at  various  times  and  seasons.  It  is  within  the  experience  uf 
all  that  light  rainfalls,  and,  under  favorable  conditions,  rain- 
falls of  considerable  magnitude  are  largely  or  entirely  taken  up 
by  vegetation  and  evaporation  and  largely  or  entirely  lost 
to  the  streams.  If,  on  the  other  hand,  the  rainfall  is  heavy 
during  a  storm,  there  is  not  the  opportunity  for  evaporation 
or  for  vegetation  to  take  up  the  w-ater,  and  it  wall  flow  into 
the  stream  or  seep  into  the  ground  more  readily,  depending  on 
the  conditions. 

One  of  the  most  important  factors  is  the  geological  condi- 
tion,— that  is,  the  nature  and  condition  of  the  soil  and  rocks 
on  which  the  rain  falls.  Sandy  surfaces  take  in  the  rain 
rapidly  as  it  falls,  prevent  evaporation,  and  assure  the  de- 
livery of  a  largo  portion  of  the  rain  to  the  stream  through  the 
underflow  of  the  ground  w^ater.  The  rainfall  runs  rapidly 
from  mountains  and  slowiy  from  the  plains.  It  is  held  back  hy 
rough  surfaces  and  its  flow-  is  hastened  by  smooth  sur|ac(^s. 
So  we  find  that  conditions  on  the  drainage  area  do  modify  and 
affect  the  disposal  of  the  rain  and  the  consequent  stream  flow. 
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In  Wisconsin,  the  tmdorlyiug  rocks  are  larjifcly  covered  with 
drifts.  Sometimes  under  this  drift,  and  sometimes  exposed 
at  the  surface  are  some  14,000  square  miles  of  Potsdam  sand- 
stone and  about  2,000  sq.  inches  of  St.  Peters  sandstone.  Over 
a  considerable  portion  of  the  state  therefore,  are  these  very 
pervious  sand  rock  that  readily  take  up,  transmit  or  give  out 
water — as  the  physical  conditions  demand.  In  the  drift  over- 
lying  these  and  other  classes  of  rocks  there  are  a  great  many 
deposits  of  sand,  gravel,  and  other  more  or  less  pervious  de- 
posits ;  and  in  other  geoglogical  deposits  of  the  state  are  strata 
that  freely  take  up  and  transmit  water. 

In  addition  to  the  geological  conditions  which  refer  more 
particularly  to  the  pervious  or  mpervious  condition  of  the 
surface  on  which  the  rain  falls,  is  the  topographic  condition. 
It  makes  a  great  deal  of  difference  in  the  character  of  the 
runoff  whether  the  slope  of  the  country  is  very  abrupt  or  quite 
level.  In  the  mountains  of  the  West  the  slopes  are  very  abrupt, 
the  mountains  are  rugged,  and  rain  waters  flow  away  quickly 
down  the  mountain  sides,  and  the  streams  resulting  are  tor- 
rential in  character.  In  many  places  the  streams  from  this 
cause  have  high  floods  at  certain  seasons  of  the  year,  while  at 
other  seasons  of  the  year  the  streams  are  dried  up  and  the 
waters  disappear  entirely  because  there  is  little  storage  on  the 
drainage  area.  Such  conditions  not  only  have  the  decided 
effect  on  the  stream  flow  I  have  mentioned,  but  they  also  have 
a  bearing  on  the  relative  effect  of  other  factors  in  modifying 
flow. 

There  is  no  question  but  that  forests  do  influence  the  dis- 
posal of  the  rainfall, — and  hence  the  flow  of  streams — in  some 
places  and  under  some  conditions.  They  always  have  an  in- 
fluence, sometimes  adverse,  sometimes  favorable  to  stream  flow. 
Some  of  the  effects  are  readily  recognized.  A  light  rain  fall- 
ing on  a  forest  will  not  reach  the  ground ;  it  is  simply  evap- 
orated from  the  leaves.  Aj^  a  general  proposition,  the  water 
used  by  vegetable  life  is  taken  up  by  the  roots  and  circulates 
through  the  vegetable  tissues,  nourishes  the  trees,  and  passes 
off  in  the  outbreathing  of  the  trees  through  the  leaves.  There- 
fore forests  and  other  vegetation  draw  on  the  reservoirs  of  the 
soil  and  help  deplete  this  source  from  which  the  flow  of  streams 
is  replenished. 


758  Water  Powers,  Forestry,  and  Draixage. 

It  is  claimed  that  the  soil  in  the  woods  or  forests  is  inoro 
moist  than  the  soil  of  the  field  and  that  this  is  caused  by  the 
protection  of  the  forest.  As  a  general  proposition  I  do  not  be- 
lieve that  this  is  true,  although  there  are  occasions  when  it  is 
so.  Evaporation  in  the  forests  is  less  than  in  the  open.  The 
growth  of  roots  in  a  soil  prevents  the  free  entrance  of  the 
water  to  a  very  pervious  soil,  while  possibly  in  an  impervious 
soil  the  reverse  may  be  true.  Under  such  conditions  the  water 
may  be  held  above  the  surface  and  will  not  enter  the  soil  as 
quickly  as  if  no  vegetation  were  there.  The  roots  and  humus 
also  delay  the  flow  of  the  waters  over  the  surface  and  may 
then  distribute  surface  runoff  to  a  limited  extent.  These  I  be- 
lieve to  be  the  conditions  under  which  water  is  sometimes 
found  in  the  forests  after  the  water  of  the  field  has  seeped 
into  the  ground  or  flowed  away  on  the  surface.  These  are  con- 
ditions which  all  have  observed  and  are,  I  believe,  the  condi- 
tions w^hich  give  rise  to  the  claim  that  the  forest  acts  as  a  reser- 
voir for  rain  water. 

There  are  places  in  which  I  believe  even  this  limited  action 
may  be  of  value.  There  can  be  no  question  but  that  on  the 
rugged  hills  of  Arizona  or  of  Utah,  where  the  rocks  are  un- 
covered and  where  practically  no  soil  exists,  if  forests  are 
planted  or  vegetation  can  be  grown  which  will  interrupt  the 
rapid  runoff  of  rain  water,  the  condition  of  stream  flow  will 
be  improved  for  forests  and  vegetation  would  then  constitute 
a  limited  form  of  storage  which  might  then  be  of  comparatively 
high  value. 

It  must  be  admitted  that  forests  retard  the  flow  in  the 
springtime  by  retarding  the  melting  of  snow  and  ice,  and 
to  this  extent  may  influence  uniformity,  although  it  is  an  open 
question  whether  the  delay  in  the  gradual  melting  of  the  snows 
may  not  result  in  even  greater  flood  wherever  the  rapid  ad- 
vent of  warm  weather  affects  the  snows  which  have  been  shel- 
tered from  the  gradual  effects  of  the  warmth  of  approaching 
spring. 

The  periods  of  lowest  water  in  Wisconsin  rivers  are  usually 
in  January  or  February  when  the  reservoir  of  the  forest  humus 
(if  we  admit  that  the  forest  bed  ever  has  any  particular  value 
as  a  reservoir  in  Wisconsin)  must  of  necessity  be  frozen  when 
the  spring  and  higher  ground  waters  are  also  frozen  up,  and 
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when  the  precipitation  is  being  impounded  and  held  as  ice 
and  snow.  There  is  another  low  water  period  along  in  August 
or  September  when  the  forests  and  other  vegetation  have  al- 
ready exhausted  the  immediate  ground  waters  and  the  rains 
that  have  fallen  during  the  summer  months.  The  action  of 
the  forest  in  retarding  the  melting  of  the  snow  or  ice  may  some- 
times result  in  retarding  part  of  the  flow  (that  would  other- 
wise occur  in  March  or  April)  and  delivering  it  in  May  or 
June.  The  only  effect  that  would  result  is  that  the  high  water 
conditions  would  be  carried  to  a  little  later  period  in  the 
season,  but  the  runoff  conditions  in  August  and  September 
would  not  be  increased  thereby.  Usually  by  April  or  the  first 
part  of  May,  the  snow  even  in  the  dense  woods  is  very  largely 
gone,  at  least  in  the  major  portion  of  the  state. 

In  the  western  states  with  streams  fed  from  the  snows  of 
the  high  mountains,  the  conditions  are  very  different  from 
the  above,  for  there  the  altitude  of  the  snows  make  them  avail- 
al)le  throughout  the  summer.  But  it  is  to  be  remembered 
that  there  the  snows  are  almost  entirely  above  the  timber  line. 

It  should  be  noted  that  the  flows  which  affect  and  control 
water  power  developments  are  the  low  water  flows  of  July, 
August,  and  September;  also  the  low  flows  of  January  and 
February.  On  these  flows  the  forests  can  have  no  beneficial 
effect. 

I  think  I  can  better  illustrate  the  idea  I  wish  to  convey 
and  give  you  a  true  conception  of  the  principles  which  I  be- 
lieve underlie  this  whole  matter,  if  you  will  consider  in  the 
first  place  a  steep  mountain  slope  surrounding  a  valley  where 
the  rocks  are  impervious  and  very  abrupt,  such  as  we  have 
in  many  of  the  western  states.  A  hard  rainfall,  upon  these 
steep  mountains,  passes  quickly  into  the  valley  and  servQS  to 
form  a  torrential  stream  which  passes  quickly  away.  There 
is,  under  such  conditions,  a  large  percentage  of  runoff.  Evap- 
oration takes  place  to  a  limited  extent  only  but  the  rain 
waters  do  not  tarry  on  the  surface  a  sufficient  length  of  time 
for  evaporation  to  have  a  great  effect.  More  or  less  of  the 
water  may  be  absorbed  by  pervious  rocks,  but  the  rapid  rush 
of  water  over  the  rocks  does  not  favor  absorption.  Some 
water  may  reach  cavities  or  fissures  and  appear  at  some  point 
(Jown  tjie  slope  as  springs.     Such  a  stream  is  torrential  in 
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character  for  thoro  is  pnietically  no  storajj^o  on  its  ilrainasJtc* 
area. 

Now,  consider  this  same  valley  filled  up  50  or  100  feet  with 
clays,  sands  and  gravel,  consider  a  stream  meandering  down 
through  the  center,  sometimes  perhaps  flowing  over  a  rock 
bottom  and  sometimes  flowing  over  sand  and  clay,  and  we  will 
see  that  very  different  conditions  have  arisen  and  that  the 
relation  of  the  rainfall  to  the  runoff  will  be  greatly  changed. 

In  this  case,  what  will  occur?  When  the  rain  falls  on  this 
sand  bed,  it  sinks  rapidly  into  the  soil  and  forms  ground  water. 
The  flow  of  water  through  the  sand  and  gravel  is  usually  quite 
slow,  depending  on  the  fineness  of  the  grains  of  sand.  It  is 
sometimes  in  very  fine  soil  as  slow  as  10  or  12  feet  per  year.  In 
other  cases  where  the  gravel  is  coarse,  the  flow  is  quite  rapid. 
The  water  that  falls  on  this  sand  bed  passes  downward  and 
flows  slowly  towards  the  stream.  The  sand,  gravel,  and  per- 
vious material  form  a  reservoir  which  checks  the  flow  of  water 
and  delivers  it  more  continuously  and  more  uniformly  to  the 
stream,  and  the  stream  is  no  longer  torrential  in  character- 
It  flows  as  much  water  as  before,  but  the  water  that  falls  is 
held  back  by  this  reservoir,  and  instead  of  a  torrential  stream 
we  have  a  perennial  stream,  due  solely  to  the  geological  char- 
acter of  the  drainage  area. 

Now,  if  we  plant  vegetation  on  that  soil,  what  results  will 
obtain?  Plant  a  forest  on  that  drainage  area  and  what  con- 
ditions will  result — will  the  stream  flow  be  conserved  and  in- 
creased? There  is  no  question  under  such  conditions  but  that 
a  forest  on  such  a  drainage  area  woulcj  be  wholly  detrimental 
to  the  flow  of  the  stream.  There  will  be  less  water.  Vegeta- 
tion requires  from  10  to  20  inches  of  water  per  vear.  That 
supply  must  come  from  some  source,  and  as  the  rainfall  is 
the  onlv  source  available,  it  must  come  from  the  rainfall,  and 
rain  cannot  run  into  the  streams  if  the  vegetation  takes  it  up. 

Now,  let  us  consider  the  conditions  in  Wisconsin.  We  have 
no  rugged  mountain  slopes,  few  steep  declivities;  the  land  is 
fairly  level  and  regular.  It  is  a  rolling  land  that  is  geologieally 
new.  There  are  but  few  of  our  streams  that  have  reached  a 
base  level ;  if  they  had,  we  would  have  no  swamps  and  no  lakes, 
because  they  would  have  ])een  naturally  drained  out.  We  have 
no   rugged   valleys,   but  we   have   deep  pervious   deposits   of 
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glacial  material  and  sandstone.  We  have  the  sand  and  gravel 
of  the  glacial  epoch,  and  M'e  have  land  comparatively  level. 
Water  in  no  place  passes  off  with  the  rush  that  it  does  on  our 
western  slopes,  or  even  on  the  slopes  of  the  hills  and  mountains 
of  Pennsylvania  and  therefore  our  conditions  are  quite  the  re- 
verse from  those  in  the  arid  West  or  in  the  mountains  of  the 
East. 

Your  attention  is  called  to  certain  diagrams  which  accom- 
pany this  discussion  and  which  show  the  relative  amount  of 
stream  flow  to  the  amount  of  the  rainfall  upon  various 
drainage  areas  of  iseonsin  rivers.  Please  not  that  in  these 
diagrams  on  the  horizontal  lines  is  a  scale  of  r,aiufall, 
and  on  the  vertical  lines  is  a  scale  of  stream  flow,  so 
that  the  location  of  any  point  on  the  diagram  shows  by 
reference  to  these  scales  the  rainfall  for  a  particular  year 
(or  for  the  month,  as  the  case  may  be)  on  a  given  drainage 
area,  and  the  relative  runoft'  of  the  particular  stream  draining 
that  area  for  the  same  year  or  month.  Each  of  the  symbols — 
the  meaning  of  which  is  given  in  the  legend — indicates  a  cer- 
tain definite  river  of  Wisconsin ;  and  in  some  cases  the  records 
for  a  number  of  years  are  shown,  so  that  the  variations  from 
year  to  year  as  well  as  from  month  to  month  may  be  seen. 

Diagram  No.  1  shows  the  yearly  relation  of  the  rainfall,  as 
indicated  by  this  horizontal  sacle,  to  the  runoff  or  stream  flow 
as  shown  by  the  vertical  scale.  Both  rainfall  and  stream  flow 
are  expressed  in  inches — that  is,  in  inches  in  depth — over  the 
entire  drainage  area  alcove  the  point  where  the  stream  meas- 
urements were  made. 

The  symbol  0  indicates  the  Wisconsin  river.  The  location 
of  each  symbol  of  this  kind  on  the  diagram  indicates  that  in 
a  certain  year  the  rainfall  on  the  watershed  equaled  the  cor- 
responding amount  indicated  on  the  horizontal  soale  at  the 
bottom  of  the  diagram,  and  the  runoff  or  stream  flow  was  as 
indicated  on  the  left  hand  vertical  scale.  The  other  diagrams 
indicate  the  same  conditions  for  each  particular  month.  The 
diagonal  lines  show  the  percentage  relations  of  runoff  to  rain- 
fall. These  data  are  from  the  records  of  runoff  as  measured 
by  the  United  States  Geological  Survey  on  various  rivers  and 
by  the  Army  Engineer  on  the  Fox  river,  together  with  simi- 
lar information  from  other  sources  compared  with  the  rain- 
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fall  records  as  determined  by  the  United  States  Weather  Bu- 
reau. 

jNow,  if  we  consider  the  actual  conditions  as  found  in  Wis- 
consin rivers,  we  find  that  the  annual  flow  of  these  streams 
varies  from  as  low  as  16  per  cent  to  as  high  as  70  per  cent  of 
the  rainfall,  and  that  the  average  flow  will  be  about  33  per 
bent  of  the  rainfall.  The  Menominee,  the  Chippewa,  the  Wis- 
consin, and  the  Peshtigo  rivers  are  rivers  of  high  flow,  aver- 
aging about  55  per  cent  of  the  rainfall.  These  rivers  all  rise 
in  the  high  Archeaji  region  of  the  state  where  many  lakes  and 
swamp  areas  and  extensive  glacial  deposits  tend  to  conserve 
and  regulate  the  streams,  where  no  deep  pregl^eial  valleys 
are  believed  to  exist,  and  where — in  consequence — no  extensive 
underflow  is  possible  and  the  measured  flow  of  the  streams  is 
high.  The  Fox,  the  Hock,  and  the  St.  Croix  rivers  rise  and 
flow  over  the  later  and  softer  geological  deposits  which  are 
often  deeply  cut  by  valleys  formed  in  pre-glacial  times  and 
whihc  have  since  been  flUed  by  pervious  deposits  of  sands  and 
gravels.  These  conditions  probably  give  rise  to  large  overflow, 
and  these  rivei^s — in  consequence — are  rivers  of  low  flow, 
averaging  only  about  25  per  cent  of  the  rainfall. 

Comparing  the  Rock  and  the  Wisconsin  rivers  it  will  be 
noted  that  the  flow  of  the  Kock  is  only  about  one-half  of  the 
flow-^  of  the  Wisconsin,  while  the  rainfalls  on  their  two  drainage 
areas  are  not  greatly  dift'erent.  What  is  the  reason  of  the 
difference  in  flow?  One  reason  is  that  the  Rick  river  is  flow- 
ing down  through  Wisconsin  and  Illinois  as  far  as  Rockford 
over  its  old  pre-glacial  valley.  I  do  nat  know  how  many  thou- 
sand years  ago — some  geoolgisls  say  30,000  years  and  some 
say  100,000  years — this  country  was  entirely  different,  and 
the  old  Rock  river  flowed  at  an  elevation  300  feet  or  more 
lower  than  it  does  now  in  an  old  valley  that  was  flUed  up  dur- 
ing the  glacial  epoch.  In  1897  I  dug  down  100  feet  into  this 
valley  at  Rockford  and  found  great  deposits  of  water  beariu^j: 
sand  and  gravel  and  old  cedar  logs  that  had  been  there  at 
least  30,000  years.  The  volumes  of  water  was  so  great  that 
pumping  was  impossible  and  we  were  obliged  to  hold  back 
the  waters  by  pnucmatic  pressure  in  order  to  do  our  work. 
Through  this  sand  and  gravel  deposit,  which  largely  fills  tlie 
old  valley,  a  great  amount  of  water  is  flowing  away,  and  tluit 
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is,  I  believe,  one  of  the  reasons  why  the  Rock  river  flows  so 
much  less  in  proportion  than  the  Wisconsin  river  which  in 
most  eases  flows  in  a  modern  bed  with  no  chance  for  a  great 
underflow. 

The  various  other  diagrams  show  the  conditions  of  rainfall 
and  stream  flow  for  individual  months.  You  will  note  by 
reference  to  the  diagrams  for  January  that  in  this  month  the 
percentage  of  runoff  is  high  but  the  actual  rainfall  is  low, 
not  averaging  more  than  an  inch  and  a  half  for  the  monLh; 
and  the  runoff  as  a  rule  is  equal  to  or  greater  than  the  rainfall 
oeing  often  over  100  per  cent.  Such  a  condition  simply  means 
that  the  stored  ground  water  has  helped  the  flow,  or  perhaps 
thai  the  snow  from  the  previous  month  has  melted  and  rii.i 
off,  so  that  the  monthly  runoff  was  greater  than  the  monthly 
rainfall  and  consequently  the  rainfall  for  the  month  is 
here  not  the  principal  factor  of  flow.  The  same  condi- 
tion is  shown  in  the  diagram  for  February,  March  and 
April.  As  we  examine  the  latter  months  we  note  the 
rainfall  and  runoff  have  increased  somewhat.  The  April 
runoff  is  often  much  greater  than  the  rainfall  because  dur- 
ing March  and  April  the  snows  which  fell  through  the  winter 
months  are  melted  and  run  away,  and  the  actual  runoff  of 
the  stream  may  be  much  above  the  rainfall,  especially  where 
the  rainfall  for  the  month  is  low,  and  in  some  cases  the  actual 
runoff  is  three  times  the  rainfall  for  particular  years  and 
particular  drainage  areas. 

On  account  of  the  temperature  conditions  in  January  and 
February,  due  to  the  freezing  up  of  the  springs  and  the  shallow 
ground  waters,  we  very  frequently  get  the  lowest  stream  flow 
of  the  year.  In  March  and  April,  and  sometimes  in  May,  we 
tret  very  high  stream  flows  because  of  the  stored  waters  in  the 
form  of  ice  and  snow  of  the  preceding  winter. 

As  we  examine  the  diagrams  of  the  later  months  we  see  that 
the  runoff  begins  to  grOAv  less.  In  the  June  diagram  you  will 
note  a  decided  reduction.  The  flow  would  perhap.s  average 
over  50  per  cent  in  May;  it  is  less  than  50  per  cent,  probably 
not  more  than  40  per  cent  in  June ;  and  in  July  the  percentage 
of  flow  is  still  less.  You  w^ill  note  that  many  of  the  observa- 
tions fall  below  the  25  per  cent  line  in  July;  in  August  the 
percentage  of  flow  drops  still  further,  and  in  some  eases,  the 
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runoll:  is  not  more  than  5  per  cent  of  the  rainfall.    In  Septem- 
ber it  is  still  low  but  is  beginning  to  raise  again. 

Now,  why  does  this  percentage  fall  otf  during  May,  Juue,  July, 
and  Augast,  and  sometimes  in  September?  The  reason  is  not 
very  far  to  seek.  The  rainfall  is  very  much  heavier  in  tlu'so 
months  than  it  is  earlier  in  the  season,  yet  the  stream  How  is 
much  less  than  earlier  in  the  season.  Why  is  thisf  It  is  so  iiiobt 
largely  because  the  vegetation  on  the  drainage  area  is  absorbing 
the  rainfall  for  its  growth  and  development,  an(J  because  evapora- 
tion is  also  greatly  increased.  Evaporation  takes  up  a  consider- 
able share,  but  the  loss  of  evaporation  does  not  approach  the 
amount  that  is  used  by  plant  life.  Plant  life  frequently  con- 
sumes during  the  summer  moutlis  practically  all  the  water  that 
falls,  and  the  flow  of  the  stream  is  kept  up  simply  from  the  wa- 
ters that  are  stored  in  the  lakes  and  ground,  which  waters 
gradually  How  out  and  make  a  perennial  stream  possible.  Very 
Ijca^y  rainfall  may  occur  and  sometimes  does  occur  during  tlie 
summer  months.  A  rainfall  of  six  or  seven  inches  during  the 
month  of  March,  or  earlier  in  the  season  would  cau^e  a  great 
flood;  but  in  the  later  sununcr  time,  witli  vegetation  at  its  best, 
such  a  rainfall  will  often  caiLsc  no  rise  whatever.  It  is  all  taken 
up  by  vegetation,  or  evaporated  and  is  lost — so  far  as  stream 
flow  is  concerned.  Where  such  previous  strata  or  extensive  un- 
derground storage  exist  en  a  waterliead,  vegetation  of  any  kind 
is  an  absolute  detriment  to  stream  flow : 

On  the  Western  mountains  I  do  not  question  the  value  of  for- 
ests a«  a  betterment  to  stream  How  conditions.  There  is  no  doiiht 
but  that  in  France  the  4^teep  slopes  weie  saved  from  denui^la- 
tiou  by  the  plantiniij  of  forests  on  the  hills  iuid  mountiuns  of  tii'- 
Pyrenees  and  the  Alps,  and  that  extensive  improvement  re- 
sulted; but  we  have  no  Pyrenees  or  Alps  in  Wisconsin,  and  con- 
ditionSare  entirely  different. 

So  we  can  trace  the  stream  How  by  those  diagrams  through  Uu* 
later  sciison  and  s(»c  that  the*  Ihnv  begins  to  increase  as  vegetation 
decreases.  In  November  the  flow  is  increased  materially,  and  in 
December  it  is  still  hiji^her — although  in  these  months  other  condi- 
tions besides  the  deai'th  cf  vi^^etation  may  control.  There  is  n" 
question  as  to  the  clenr  meaning  indicated  by  these  diagram'^  or 
as  to  the  reason  for  the  results  shown  by  them. 

I  believe  that  forests  have  an  influence  on  the  flow  of  streams 
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and  that  in  ^Viseonsin  tliat  infliionce  is  usually  detnmental.     I 
do  not  believe  however,  that  we  can  ever  re-forest  this  State  to 
an  extent  that  will  have  any  serious  effect  on  stream  flow  one 
wav  or  the  other.    The  amount  of  land  that  can  be  devoted  to 
re-forestation  is  so  small  as  to  be  insignificant,  and  other  forms 
of  vegetation  will  in  any  event  demand  their  tribute  from  the 
water  supply.     I  know  from  a  personal     examination  on  some 
streams  that  the  re-foresting  (f  the  stream  would  be  an  abso- 
lute detriment.    I  am  satisfied  that  is  true  of  the  Peshtigo  river. 
On  the  Peshtigo  drainage  area,  on  the  White  river  in  Michigan, 
and  on  many  other  rivers  through  the  drift  covered  region,  the 
soil  is  sandy  and  the  water  which  falls  on  it  sinks  immediately 
into  the  sandy  soil.    In  many  places  you  can  go  out  within  fifteen 
minutes  after  a  heavy  rainfall  and  not  wet  your  feet  because  the 
water  has  gone  down  into  this  great  sandy  reservoir  from  which 
the  stream  is  fed.     The  country  on  the  Peshtigo  drainage  area 
has  very  little  vegetation,  and  is  not  well  suited  for  farming, 
^luch  of  it  is  the  kind  of  count n'  that  should  be  re- forested  and 
you  will  please  understand  that  I  am  not  arguing  against  forests 
but  stating  what  I  believe  to  be  a  fact — that  the  planting  of 
forests  in  the  northern  part  of  Wisconsin  and  in  northern  Michi- 
i?an  would  not  decrease  the  flood  height  one  inch,  or  increase  the 
rivers  of  Wisconsin  in  their  low  stages  an  additional  horse  power- 
I  believe  the  effect  would  be  practically  nothing  so  far  as  that  is 
concerned,  for  I  would  practically  place  forests  and  vegetation 
in  the  same  class  as  to  the  consumption  of  water. 

Considering  for  a  moment  the  question  of  storage.  If  you  go 
into  the  country  along  the  streams  in  Wisconsin  and  dig  down 
into  the  sands  and  gravels,  you  will  be  convinced  that  there  is  no 
(juestion  about  the  storage  of  water  in  these  deposits.  The  sand 
and  gi'avel  furnish  immense  quantities  r,f  water  that  we  use  for 
extensive  public  and  private  water  supplies.  It  is  readily  found 
moving  slowly  through  these  deposits  towards  the  respective 
streams  on  the  drainage  areas  of  which  the  sand  and  gravel  exist. 
If  you  gato  the  lakes  and  swamps,  you  find  the  water  is  there  — 
not  in  theoirv'-  but  in  fact.  But  if  you  go  into  the  forests  to  find 
this  mythical  storage  which  is  heralded  as  of  such  gre^t  value 
to  water  power,  your  disappointment  is  quite  complete.  In  a  dry 
season  the  swamp  is  low,  but  water  is  still  in  ev:dence.  while  in 
the  forest  is  quite  dry  underneath  the  soil.    The  soil  has  been 
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drained  to  the  depth  of  the  taproot  to  supply  the  plant  with  the 
water  needed  to  maintain  its  life. 

Lakes  and  ground  waters  are  well  known  sources  from  which 
water  supplies  are  secured  for  many  purposes,  but  the  history 
of  engineering  enterprises  fails  to  show  one  instance  where  a 
water  supply  for  any  purpose  was  secured  from  a  forest  as  a 
source. 

We  cannot  conserve  the  water  of  our  streams  by  planting 
forests.  Now,  what  we  can  and  should  have  in  this  state  and 
other  states  is  the  building  of  reservoir  systems  that  will  un- 
questionably store  water  and  permit  it  to  be  delivered  as  needed 
for  water  powers,  navigation,  or  other  uses.  Even  this  method 
is  expensive,  and  unless  conditions  are  favorable,  the  large  ex- 
pense involved  may  not  be  warranted  by  the  benefits  resulting 
under  present  conditions. 

I  do  not  wish  to  give  the  impression  that  there  are  not  many 
places  where  foresting  certain  areas  may  not  add  materially  to 
the  regularity  of  streams;  but  I  do  not  believe  that  the  condi- 
tions in  Wisconsin  are  conditions  where  such  results  can  possibly 
obtain.  I  do  not  believe  the  reforesting  of  any  lands  that  the 
state  can  re-forest,  will  add  or  detract  particularly  from  the 
stream  flow.  We  cannot  re-forest  our  farms.  We  must  drain 
the  swamps.  We  cannot  leave  the  state  in  a  state  of  nature : 
and  even  if  we  could  there  were  floods  in  this  country  before 
Columbus  eame  to  America,  and  the  records  along  the  Jlississippi 
and  the  Ohio  rivers  show  that  the  floods  are  no  higher  and  the 
low  water  is  no  lower  than  they  were  60  or  80  years  ago.  And 
T  believe  the  same  thing  is  true  of  the  conditions  in  Wisconsin. 

I  am  ready  to  admit  that  there  are  places  where  it  is  quite 
possible  that  local  springs  have  dried  up,  due  to  conditions  pe- 
culiar to  that  locality.  If  there  is  a  spring  Jbhat  occurs  sur- 
rounded by  trees,  perhaps,  and  the  trees  are  cut  away,  and  the 
light  and  air  get  access  to  the  spring,  it  is  quite  possible  that 
the  amount  of  water  there  may  be  reduced.  We  are  taught  in 
our  elementary  course  that  the  spring  is  the  source  of  the  creek 
and  of  the  river — ^but  that  is  not  so.  The  stream  is  fed  by  the 
ground  water,  and  if  we  dig  along  a  stream  and  trace  the  ground 
water  course  through  any  pervious  strata  along  the  stream's 
side  we  will  find  the  ground  water  plain,  which  begins  at  the 
levd  water  and  may  be  of  the  depth  the  soil  reaches  below  the 
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bed  of  the  stream,  will  gradually  rise  back  from  the  stream  in 
the  country  from  which  it  is  bringing  down  the  rain  waters 
through  their  underground  channel  in  which  they  are  free  from 
evaporation  effects. 

These  conditions  all  have  far  greater  influence  than  the  forests 
can  possibly  have.  In  some  cases  the  influence  of  the  fo^-ests  may 
be  large  ,but  certainly  not  in  Wisconsin. 

Before  closing  in  regard  to  this  matter,  I  wao 
do  not  wish  vou  to  conclude  from  what  I  have  said  that  I  am 
an  opponent  to  re-foresting.  I  believe  it  is  the  duty  of  the  legisla- 
ture to  provide  means  for  the  re-foresting  of  the  waste  lands  of 
the  northern  part  of  the  state.  I  believe  that  it  is  a  duty  that 
this  state  owes  to  posterity,  and  I  believe  that  the  importance 
of  reforesting  is  sufficient  in  itself  without  dragging  into  con- 
sideration a  theoretical  influence  and  mythical  benefit  that  I 
do  not  believe  have  any  existence  in  fact. 

The  Water  Power  Tncst. 

In  the  discussion  of  the  control  of  water  powers,  certain  popu- 
lar writers  have  raised  a  warning  cry  against  a  so-called  w^ter 
power  trust  which  they  seem  to  think  is  to  be  the  controlling 
factor  in  the  future  in  almost  all  affairs,  state  and  national,  if 
not  held  in  check.  I  believe  that  the  term  ''water  power  trust'' 
is  an  exceedingly  misleading  one,  and  I  believe  that  in  some  cases 
popular  writers  have  used  it  with  an  intent  to  mislead.  Popular 
attention,  mth  the  multitude  of  interests  which  occupy  it,  is 
attracted  only  by  something  startling,  and  the  pictures  painted 
of  this  mythical  trust  are  sufficiently  startling  to  attract  at  least 
pai^sing  attention  from  all  readers. 

My  practice  as  an  engineer  has  led  me  pretty  well  over  the 
United  States,  and  I  have  a  considerable  knowledge  of  water 
powers  outside  of  the  state  of  Wisconsin,  and  I  do  not  believe 
that  it  is  possible  to  create  a  ''water  power  trust" — ^using  the 
ordinary  significance  of  the  word  "trust."  There  can  be  no 
possible  competition  between  a  water  power  plant  in  Washing- 
ton, and  a  water  power  plant  in  Wisconsin ;  and  so  far  as  the 
people  of  Wisconsin  or  the  people  of  Washington  are  concerned, 
it  makes  n  difference  whether  a  single  company  owns  one  plant 
or  both  plants,  provided,  of  course,  the  individual  may  not  be 
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interested  in  investnient  in  water  power  securities  or  water 
power  installations. 

It  is  undoubtedly  true  that  those  w^ho  are  interested  in  water 
powers  are  the  people  who  are  earr\iu^  out  water  power  de- 
velopments. 

In  regard  to  the  so-called  monopoly  that  is  said  to  exist  in  the 
state  of  J.Iiehifyan,  I  think  reference  is  intended  to  what  is,  I 
believe,  ealled  the  Commonwelth  Company  of  Michigan.  This 
company  has  developed  a  numlier  of  small  water  powers  on  va- 
rious rivers  in  Southern  ]\richigan,  and  its  works  have  been,  1 
think,  the  outgrowth  from  a  single  development.  That  company 
has,  I  believe,  been  the  result  of  gradual  development  in  the 
power  business.  AVhen  this  company  has  reached  the  capacity 
of  the  power  it  already  owned,  it  added  additional  powers.  I 
know  of  no  objectionable  results  of  the  increase  in  capacity 
or  capital  of  this  company;  and  the  organization  of  large  com- 
panies for  business  purposes  and  the  combination  of  small  com- 
panifts  in  larger  single  companies  for  econoitiical  reasons  is  both 
authcjrized  by  law  and  seems  to  be  economic  necessity  for  modem 
business  success.  T  believe  that  the  General  Electric  Company 
is  interested  in  water  power  in  the  same>  way — ^not  as  a  company* 
but  through  other  companies  associated  with  it,  principally,  T 
believe,  through  the  Electric  Bond  and  Share  Company  of  New 
York.  I  think  this  company  found  it  sometimes  necessary,  in 
order  to  sell  their  goods,  to  take  in  some  measure  an  interest 
in  certain  water  power  projects.  This  may  have  been  particular- 
ly true  in  some  of  our  AYestern  projects,  and  they  have  possibly 
had  to  take  some  of  these  powers  in  self -protection.  In  other 
cases  those  who  have  owned  powers,  or  had  certain  rights,  and 
desired  to  develop  water  powers,  naturally  looked  for  capital  to 
assist  them  and  would  go  prehaps.  to  this  subsidiary  company 
whose  business  it  was  to  invest  in  lines  that  were  associated  with 

m  

the  business  of  the  General  Electric.  So  the  General  Electric,  T 
presume,  has.  indirectly,  a  considerable  investment  in  water 
powers,  scattered  over  considerable  territory,  largely  in  the 
western  and  southern  part  of  the  country.  Are  such  invest- 
ments a  menace  or  a  benefit  to  the  country?  Are  such  invest- 
ments to  be  encouraged  or  discouraged? 

This  scfrrogation  of  wat^^r  power  interests  in  a  few  companies  is 
not  in  the  nature*  of  a  trust.     This  matter  should  be  discussed  and 
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considered  in  its  true  light.  The  organization  of  large  companies 
and  the  uniting  of  many  small  concerns  into  a  single  large  one 
may  be  objectionable.  If  so,  our  corporation  laws  should  be 
changed.  But  let  us  face  the  question  as  it  is — honestly  and 
fairly,  and  not  with  any  misconception  of  the  facts. 

If  a  company  has  certain  water  power  rights  that  it  thinks 
can  be  developed  to  financial  advantage,  it  is  quite  apparent  and 
quite  natural  that  it  should  seek  the  people  who  know  something 
about  water  powers  for  assistance  in  financing  the  same.  If  such 
a  project  is  taken  to  those  who  are  interested  in  other  lines — say 
timber  lauds — the  project  would  get  no  attention.  Such  investors 
would  say :  **  We  know  nothing  about  wat«r  powers.  If  you  have 
a  timber  proposition  to  present  to  us,  we  shall  be  glad  to  con- 
sider it."  But  the  men  who  have  already  investigated  and  in- 
vested profitably  in  water  powers  are  the  men  who  will  invest 
ill  new  water  powers,  and  the  result  is  to  be  anticipated  that 
there  will  be  to  a  considerable  extent  a  development  of  water 
by  the  present  water  power  interests,  both  in  Wisconsin  and 
elsewhere.  Other  investors  will  not  go  into  such  projects.  You 
might  bring  into  Milwaukee  any  water  power  project  in  Wis- 
consin and  offer  stock  or  bonds  on  the  market,  and  I  will  venture 
to  say  you  Avill  not  get  a  purchaser,  because  they  know — or  think 
they  know — that  there  is  a  great  opportunity  for  them  to  lose 
by  such  investment.  They  have  no  means  of  or  experience  in 
judging  the  safety  of  the  project,  and  they  prefer  eo  invest  only 
in  those  projects  in  which  they  have  successfully  invested  be- 
fore. The  consequence  is  that  such  investments  naturally  go  to 
the  people  who  know  something  of  the  subject  and  who  are  in- 
terested in  such  investments  and  hence  they  are  naturally  car- 
ried to  the  bond  houses  who  have  investigated  and  successfully 
financed  water  powers — and  there  is  a  general  tendency,  in  con- 
sequence, for  a  company  that  has  successfully  developed  one 
project  to  develop  still  other  projects  of  the  same  character. 

I  believe  that  this  is  the  extent  of  the  water  power  trust.  I 
do  not  believe  there  is  any  tendency  to  combine  these  plants  ex- 
cept in  a  legitimate  business  way.  There  is  a  tendency  toward 
combinations  in  a  great  many  projects  of  all  kinds,  in  ordeh  to 
reduce  the  operating  and  general  expenses,  and  this  tendency  may 
have  and  probably  will  have  more  or  less  of  a  bearing  on  water 
power  developments;  but  that  there  ever  can  be  a  water  power 
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trust  that  will  seriously  affect  the  cost  of  delivered  power  is 
exceedingly  doubtful.  Any  company  that  0¥ms  a  water  power  is 
to  an  extent  a  trust  in  itself  ,  but  a  trust  that  will  and  can  be 
regulated  in  its  public  dealings  by  the  state.  The  great  grasp- 
ing water  power  trust  that  we  read  of  in  the  popular  prints  is, 
I  think,  entirely  fallacious — ^I  think  it  is  a  phantom. 

The  Legal  Phase. 

It  has  been  called  to  your  attention  that  in  certain  Western 
States  certain  constitutional  provisions  have  been  adopted  pro- 
viding for  the  state  ownership  of  waters,  with  the  inference  at 
least  that  Wisconsin  should  follow  so  admirable  an  example.  I 
think  it  is  desirable  to  call  your  attention  in  a  very*  general  way, 
to  the  general  lines  of  development  of  the  legal  aspect  of  waters 
in  the  United  States. 

West  of  the  line  of  the  Missouri  river  the  conditions  of  de- 
velopment have  been  considerably  different  from  those  in  the 
eastern  part  of  the  country.  In  the  East  there  is  ample  rain- 
fall for  agriculture.  In  the  West,  the  states  are  arid  or  semi- 
arid  in  character,  and  in  some  states  even  dry  farming  is  impos- 
sible. The  rainfall  is  sometimes  only  two  or  three  inches  per 
year,  and  in  some  cases  for  a  whole  year  no  rain  will  fall  at  all ; 
and  yet  it  is  found  that  when  many  of  these  lands  are  irrigated, 
they  are  among  the  most  productive  lands  in  the  United  States. 

Now,  in  the  development  of  mining  in  California  the  miners 
who  went  there,  not  for  agriculture  but  for  gold,  took  the  water 
from  the  streams  and  used  it  for  panning  the  gravel  for  which 
water  was  a  necessitv.  The  waters  of  the  streams  were  often  di- 
verted  and  carried  into  other  valleys  and  were  often  not  re- 
turned to  the  streams,  and  in  that  way  a  great  many  appropria- 
tions of  water  were  made  in  a  way  not  permissible  under  the  com- 
mon law.  Such  uses  of  water  were  permitted  by  the  United 
States  Government,  the  owner  of  both  the  land  and  the  water 
rights.  ]Mining  was  an  important  industry  in  California,  and 
from  California  as  a  center  there  evolved  what  is  termed  the 
California  system  of  land  tenures.  If  I  may  read  a  statement 
contained  in  Mill's  Irrigation  Manual,  the  situation  will  be  ex- 
plained more  briefly  and  more  correctly  than  if  I  try  to  discuss 
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it  myself.    This  statement  is  based  on  a  California  decision  and 
is  as  follows : 

**In  the  states  adopting  the  California  system  the  courts 
have  taken  the  position  that  as  the  common  law  has  been 
adopted  by  legislative  enactment  as  the  rule  of  decision,  ex- 
cept where  changed  by  statutes,  the  rights  of  a  riparian 
owner  (in  the  waters)  when  they  have  onCe  been  attained 
cannot  be  diverted  except  by  grant  or  condemnation  for 
public  use;  the  United  States  being  the  owner  of  the  fee 
of  ajl  public  lands  is  also  the  riparian  proprietor!  and  so 
long  as  the  government  is  the  sole  riparian  proprietor  it  can 
grant  the  right  to  appropriate  and  divert  the  waters  of  the 
streams  and  apply  then  to  beneficial  u&es;  but  the  moment 
•    its  title  to  the  land  passes  to  an  individual  the  riparian 
rights  of  the  individual  immediatelyvest,  and  no  subsequent 
appropriations  or  diversions  can  be  made  unless  by  grant 
or  condemnation.    In  these  states  the  courts  have  sustained 
the  statutes  relating  to  the  appropriation  and  diversion  of 
water  for  use  upon  non-riparian  lands  and  have  protected 
all  appropriations  made  prior  to  the  vesting  of  riparian 
rights  in  any  individual,  also  those  appropriations  made 
thereafter  where  the  right  to  divert  the  waters  had  been 
acquired  by  adverse  use,  condemnation  or  grant."    . 
A  number  of  states  have  adopted  this  California  system — I 
think  some  8  or.  10 — and  carry  both  the  idea  of  the  prior  ap- 
propriation of  waters  from  streams  bordering  on  lands  the  own- 
ership of  which  has  not  yet  passed  from  the  United  States,  to- 
gether with  the  common  law  doctrine  or  riparian  ownership  in 
the  waters  when  the  lands  have  so  passed. 

In  regard  to  what  is  termed  the  Colorado  system,  which  has 
been  adopted  by  the  states  of  Colorado,  Wyoming,  and  a  num- 
ber of  others,  a  different  dotcrine  has  been  held.  Extracts  from 
various  decisions  of  United  States  courts  are  found  on  page 
41  of  the  same  manual,  and  I  quote  the  following: 

**It  would  reascnably  appear,  not  speaking  now  with  ref- 
erence  to  interstate  waters,  that  the  conflict  between  the 
doctrine  of  appropriation  and  riparian  rights  would  in  ev- 
evry  case  be  decided  according  to  the  rules,  customs,  laws 
and  decisions  of  the  state  Or  territory  where  the  contro- 
versy arises.  In  a  ease  that  arose  in  the  Dakotas,  the  United 
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States  court  expressly  said:    'The  local  custom  is  set  fortii 
in  the  findings  to  have  consisted  in  the  recognition  and  ac- 
knowledgement of  the  rights  to  local  water  rights  and  to 
divert,  appropriate  and  use  the   waters  of  the  flowing 
streams  for  purposes  of  irrigation  where  such  location,  di- 
version and  use.  do  not  conflict  with  rights  vested  and  ac- 
quired prior  thereto. '    Thus  under  the  laws  of  congress  in 
the  territories  and  imder  the  applicable  custom,  priority  of 
use  gives  priority  of  rights." 
Now,  in  a  number  of  western  states  that  have  been  more  re- 
cently organized,  and  where  the  appropriation  of  waters  has 
been  made  necessary  by  the  arid  conditions,  it  has  been  held  that 
the  law  of  riparian  ownership — ^the  common  law — ^was  inap- 
plicable, and  it  has  been  discarded  entirely,  based  on  the  grounds 
of  the  necessity  of  those  particular  states,  and  in  some  of  those 
states  there  have  been  constitutional  declarations  that,  on  ac- 
count of  the  conditions  that  there  obtain,  the  ownership  of  the 
waters  shall  be  vested  in  the  state,  and  that  the  waters  can  be 
appropriated  only  under  legislative  regulation,  which  always 
entails  priority  of  appropriation  and  continuous  use. 

In  the  states  east  of  the  Missouri  other  conditions  have  ob- 
tained, and  the  common  law  has  been  adopted  with  minor 
changes. 

I  do  not  desire  to  discuss  these  legal  questions  only  to  this 
extent — ^to  show  that  in  these  western  states  where  a  different 
constitutional  law  is  in  force  and  where  different  customs  obtain 
at  the  present  time,  that  these  customs  and  laws  have  grown 
out  of  the  necessary  conditions  that  have  arisen  there,  as  de- 
veloped before  the  land  passed  from  the  government  to  the 
present  owners.  Such  laws  cannot  apply  or  be  applied  to  Wis- 
consin conditions  where  the  common  law  has  been  adopted  and . 
in  force  for  many  years. 

State  Regviation  and  Control, 

I  understand  that  one  of  the  questions  you  have  under  con- 
sideration is  the  question  of  state  regulation  and  control  of 
water  powers. 

It  has  been  suggested  that  dams  have  not  always  been  located 
in  such  places  that  the  river,  when  fully  developed,  will  generate 
the  maximum  possible  amount  of  power.  It  has  been  suggested 
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that  the  state  through  some  board  or  official  might  be  able  to 
decide  tjiese  matters  more  intelligently  than  they  can  be  or  are 
decided  by  the  private  interests  involved. 

If  the  state,  or  if  a  private  corporation  owned  a  particular 
river  system  and  had  immediate  or  early  use  for  all  of  the  power- 
the  first  thing  that  would  be  desirable  would  be  a  survey  similar 
to  those  that  Professor  Smith  has  carried  out  on  a  num))er  of 
the  rivers  of  Wisconsin.  Such  a  survey  would  give  in  general 
a  knowledge  as  to  what  developments  were  possible  and  would 
necessarily  be  followed  by  an  approximate  location  of  different 
installations  along  the  course  of  the  stream  and  a  detailed  survey 
of  the  various  sites  at  which  power  plants  might  be  constructed. 
If  there  was  an  immediate  or  early  demand  or  market  for  all  of 
the  power  of  such  streams  at  a  profitable  price,  it  would  under 
such  circumstances  be  possible  to  develop  these  powers  fully 
or  with  due  reference  to  one  another,  and  perhaps  to  get  the 
maximum  possible  development  from  t*fe  stream.  Such  condi- 
tions are  only  ideal  and  not  practical.  The  conditions  that  ac- 
tually obtain  in  the  state  on  any  stream  are  quite  different  from 
these. 

The  question  of  the  development  of  a  power  is  purely  a  com- 
mercial one  at  the  present  time.  Will  it  pay  to  develop  a  power, 
and  to  what  extent  will  it  pay  to  develop?  The  restriction  of 
the  height  of  the  dam,  whether  to  make  it  a  maximum  or  mini- 
mum height,  must  be  largely  a  commercial  one.  It  may  be 
limited,  possibly,  by  state  authority,  so  that  the  dam  cannot 
be  built  above  a  certain  height ;  but  there  is  a  limit  to  the  maxi- 
mum height  of  that  dam  that  the  legislature  cannot  govern,  and 
that  is  the  commercial  limit  as  to  how  far  it  will  pay  to  raise 
the  dam.  No  water  power  company  can  afford  to  submerge  an 
exceedingly  large  amount  of  valuable  land,  or  to  lay  themselves 
open  to  claims  for  extensive  damages  from  back  water,  and  if 
required  by  the  legislature  to  do  so,  the  plant  could  not  be 
financed  and  built.  The  extent  of  development  must  be  de- 
termined from  both  the  physical  and  the  commercial  conditions 
that  surround  the  plant,  and  it  will  frequently  be  found  that 
such  commercial  conditions  will  necessitate  a  development  that 
is  less  extensive  and  less  expensive  than  might  be  possible  if  the 
maximum  development  only  was  considered.  It  is  therefore  im- 
possible to  separate,  even  partially,  the  question  of  location  from 
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the  practical  design  and  the  commercial  relation  of  the  develop- 
ment of  a  water  power. 

The  limitations  or  restrictions  that  have  been  placed  by  the 
state  in  the  past  on  these  water  powers  have  sometimes  been  un- 
fortunate. One  limitation  is  usually  made»  that  the  dam  shall 
not  exceed  a  certain  height.  If  the  state  desires  to  develop  its  hy- 
draulic resources  to  the  greatest  practical  extent,  it  is  apparent 
that  the  requirements  should  be  that  the  dam  should  not  be  less 
than  a  certain  height,  and  that  the  commercial  requirements  must 
then  settle  the  ultimate  height  to  which  such  a  dam  can  be  con- 
structed. Some  of  the  legislative  limitations  that  have  been 
placed  on  the  height  of  dams  are  indefinite  and  meaningless. 
Take,  for  example,  the  limiting  height  of  the  Kilboum  dam.  The 
state  permit  provided  that  a  dam  might  be  constructed  17  feet 
in  height.  No  explanation  of  this  limitation  was  made.  The  wa- 
ter at  the  site  of  the  dam  was  at  one  point  30  feet  deep.  Now, 
the  limit  fixed  could  not  mean  that  the  dam  was  to  have  a  height 
only  17  feet  above  the  bed  of  the  river,  because  if  so  constructed 
it  would  have  been  13  feet  below  the  surface  of  the  water.  The 
limit  could  not  mean  that  it  should  be  17  above  the  extreme  low 
water,  for  no  one  oculd  settle  just  where  extreme  low  water  was  ; 
and  if  it  was  built  only  to  that  height  it  would  mean  that  for 
the  major  portion  of  the  time  the  water  power  company  would 
not  secure  the  head  to  which  it  seemed  plainly  entitled  by  the 
act.  It  could  not  mean  17  feet  above  high  water,  because  hi^h 
water  rose  18  feet,  and  that  would  have  required  a  dam  35  feet 
above  mean  low  water  and  would  have  flooded  much  valuable 
property.  The  conclusion  was  finally  reached  that  17  feet  above 
the  ordinary  low  water  would  be  a  fair  and  equitable  interpreta- 
tion of  the  permit,  and  the  dam  was  built  on  that  basis,  17  feet 
being,  you  understand,  the  height  of  the  top  of  the  fiash-boards. 
The  act  also  specified  that  adjustable  fiash-boards  two  feet  in 
height  should  be  constructed  on  the  dam.  It  was  found  that  on 
account  of  occasional  high  floods  such  flash-boards  were  not  a 
proper  protection,  and  the  flash  boards  (the  adjustable  portions 
of  the  dam)  were  made  6  feet  in  height;  so  that  instead  of  having 
a  dam  15  feet  above  ordinary  w^ater,  as  the  water  company  is 
apparently  entitled  to  by  the  permit,  it  has  a  dam  that  in  12 
feet  above  ordinary  water — a  precaution  that  as  engineer  of  the 
company  I  felt  was  necessary  for  both  the  interests  of  the  com- 
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pany  and  the  interests  of  the  riparian  owners  along  the  stream. 
These  matters  were  very  carefully  considered  in  the  design  of 
the  Kilboum  plant,  and  there  were  many  facts  determined  and 
considered  in  the  design  that  could  not  have  been  taken  up  in 
the  cursory  way  that  these  things  must  be  taken  up  and  de- 
termined by  state  authority. 

It  has  been  assumed  that  dams  will  not  wash  out,  that 
construction  will  not  be  imperiled,  and  that  lives  and  property 
will  be  safe  if  the  state  had  the  supervision  of  the  design  and 
construction  of  dams.  Such  conclusions  are  not  warranted  or 
borne  out  by  experience.  One  serious  feature  in  regard  to 
state  control  of  water  power  matters  is  the  political  influence 
that  is  very  apt  to  creep  into  state  oflSces.  As  a  general  prop- 
osition, in  such  professional  lines  as  offer  fair  returns  to  pro- 
fessional men,  it  is  frequently  difficult,  if  not  impossible,  to 
secure  the  best  and  most  experienced  services  in  state  offices 
having  ^uch  w^ork  in  charge.  By  this  I  do  not  mean  that  the 
state  does  not,  in  many  cases,  secure  good  expert  advice,  and 
that  the  state  is  not  able  to  secure  in  many  technical  places  as 
good  men  as  there  are  in  those  particular  lines ;  but  when  poli- 
tics and  salary  are  both  considered,  it  is  exceedingly  difficult 
to  get  high  technical  skill  and  broad  experience  into  the  service 
of  the  state  when  general  practice  offers  a  broader  and  more 
remunerative  field.  The  result  is  that  men  of  average  ability 
are  often  secured  for  such  offices  and  the  result  of  their  work 
is  anything  but  that  which  safety  and  efficiency  require.  For 
example,  I  had  occasion  recently  to  examine  an  irrigation  pro- 
ject in  one  of  our  arid  states.  In  that  state  the  welfare  of  the 
farmer  and  of  the  investor  were  safeguarded  and  protected  by 
state  supervision.  It  was  the  duty  of  the  official  in  charge  to 
look  over  the  question  of  water  supply  and  approve  or  condemn 
it  in  order  to  prevent  the  construction  of  expensive  but  useless 
works,  and  to  prevent  the  selling  of  land  to  farmers  under 
conditions  that  would  lead  to  their  failure  or  loss.  In  due 
course  of  their  official  work,  the  expert  of  the  state  examined 
this  property  and  issued  a  report.  In  this  report  an  estimate 
was  made  of  the  quantity  of  water  that  could  be  obtained  from 
the  proposed  source  of  supply,  and  the  amount  estimated  was 
nearly  three  times  the  amount  that  could  possibly  be  obtained, 
even  with  a  very  extensive  reservoir  system  which  was  not  a 
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part  of  the  plans  for  development.  In  the  interest  of  the  par- 
ties who  had  proposed  to  develop  this  tract,  I  was  obliged  to 
examine  this  matter  and  to  reject  the  proposition,  and  the  state 
authorities  afterward  acknowledged  that  their  estimate  was  in 
error  as  stated  above.  It  is  well  to  note  also  that  the  official 
mentioned  above  was  a  man  of  more  than  average  ability,  and, 
r  think,  was  well  qualified  for  his  work ;  but  the  amount  of  such 
work  that  he  was  called  upon  to  do  rendered  uniformly  accu- 
rate work  difficult — ^if  not  impossible. 

This  is  only  one  of  a  hundred  instances  of  a  similar  kind  in 
which  state  supervision  has  not  only  been  useless  but  seriously 
misleading  inasmuch  as  the  approval  of  the  state  is  assumed  to 
be  conclusive  and  to  give  a  project  an  assurance  of  safety  to 
which  it  is  frequently  not  entitled. 

I  believe  that  when  an  application  for  a  water  power  permit 
is  made,  the  state  legislature  should  adopt  some  method  that 
would  enable  it  to  act  with  at  least  better  results  than  it  can 
under  present  conditions,  and  in  what  I  have  said  I  do  not  wish 
to  be  understood  as  speaking  against  that  general  proposition. 
I  believe,  however,  that  the  control  should  be  limited  to  the 
examination  and  the  approval  of  such  plans  as  may  affect  the 
public  interest  or  the  public  safety.  Such  a  supervision  is  a 
function  that  could  be  exercised  to  advantage  by  the  state.  I 
think  that  the  legislature  is  in  duty  bound,  when  granting  per- 
mits for  the  construction  of  dams,  to  know  just  what  they  are 
granting  and  to  what  extent  the  proposed  development  is  to  be 
made.  Both  the  public  and  private  interests  might  be  sub- 
served by  requiring  the  filing,  examination,  and  approval  of 
such  plans  as  affect  either  the  navigability  of  the  stream,  in- 
cluding logways  and  fishways,  and  also  the  safety  of  the  people 
living  along  the  stream  below  the  structure.  In  the  construc- 
tion of  dams  that  may  affect  the  lives  and  property  of  riparian 
owners  farther  down  the  stream,  and  of  those  who  live  on  the 
shore  or  on  low  lands  that  may  be  affected  by  imperfect  con- 
struction, the  question  of  safety  of  the  dam  is  of  great  impor- 
tance. I  do  not  believe,  however,  that  state  supervision  should 
be  carried  to  the  extent  that  will  relieve  the  parties  undertak- 
ing the  construction  from  the  responsibilities  that  should  be 
entailed  by  such  construction.  There  is  always  a  tendency, 
if  state  regulation  is  carried  too  far,  to  relieve  from  responsi- 
bility the  parties  on  whom  such  responsibility  should  rest. 
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The  requirement  to  submit  complete  plans  of  such  parts  of 
the  construction  as  may  involve  hazard  to  life  or  property  will 
result  in  more  mature  and  careful  design ;  and  state  inspection 
and  approval,  if  carefully  carried  out,  offer  an  additional  safe- 
guard to  which  the  people  of  the  state  are  entitled. 

It  is  probably  true  that  a  judicious  state  supervision  or  regu- 
lation would  not  have  a  tendency  to  hamper  investments  it  itis 
a  judioiotLS  supervision.  I  believe  that  if  there  is  to  be  a  super- 
vision of  any  kind,  or  if  the  state  is  to  grant  permits  with  cer- 
tain restrictions,  that  those  permits  should  be  made  on  intelli- 
gent lines. 

The  examination  of  the  plans  for  the  dam  by  a  state  officer, 
without  the  assumption  of  the  authority  to  design  and  locate 
the  dam  would  be  an  additional  safeguard,  and,  while  it  would 
not  prevent  the  occurrence  of  accidents,  it  would  be  an  addi- 
tional safeguard  against  such  accidents,  and  at  the  same  time 
it  would  not  inflict  any  large  additional  expense  upon  the 
water  power  owners  j  in  f aet,  those  who  owned  the  water  power 
would  have  the  advantage  of  such  advice  and  such  inspection. 
In  some  cases  such  advice  might  be  quite  valuable  because 
water  powers  are  sometimes  built  without  careful  consideration 
of  expert  advice,  and  dams  are  constructed  on  improper  lines 
and  sometimes  fail, — and  the  more  plans  of  that  kind  are  ex- 
amined, the  more  chances  there  are  that  defects  will  be  noted, 
that  errors  will  be  caught,  and  not  only  public,  but  private  in- 
terests as  well,  will  be  protected.  There  is  no  man  or  no  com- 
pany who  care  to  build  a  dam  that  will  be  destroyed  by  the 
first  freshet ;  yet  we  find  dams  of  this  kind  have  been  built  and 
have  been  destroyed  in  this  and  in  other  states.  In  some  states 
in  the  case  of  any  dam  over  5  ft.  high,  duplicate  plans  must  be 
furnished,  and  one  set  of  the  approved  plans  is  retained  by  the 
state  authorities. 

This  same  power  is  exercised  by  the  United  States  War  De- 
partment in  passing  x>€rmits  for  building  structures,  or  in 
carrying  wires  across  navigable  streams.  In  this  case  plans 
must  be  submitted  to  the  United  States  engineer,  and  these  are 
returned  with  corrections  if  not  satisfactory.  The  plans,  when 
satisfactory,  are  finally  approved,  and  the  structure  must  be 
constructed  on  those  approved  lines. 
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Stream  Flow  Mec^suremenis, 

I  believe  that  the  state  should  undertake  the  measurement 
of  stream  flow  as  already  advocated  by  Prof.  L.  S.  Smith.  In 
answer  to  the  question  raised  as  to  why  this  should  be  done 
by  the  state,  I  would  say  that  private  interests  cannot  under- 
take the  extended  and  general  investigation  of  these  matters 
that  is  desirable.  The  matter  of  stream  flow  is  of  very  great 
importance  not  only  to  water  power  interests,  but  to  all  water 
interests.  In  the  question  of  water  supply  for  our  cities,  in 
drainage  and  in  navigation,  this  information  is  important  and 
the  state  should  do  this  work  for  the  same  reasons  that  the 
state  has  established  and  maintains  a  state  university ;  that  it 
maintains  an  agricultural  experiment  station;  that  it  has  un- 
dertaken the  investigation  of  the  geological  resources  or  the 
supervision  of  its  forests. 

It  is  true  that  in  a  narrow  sense  these  matters  are  of  no  im- 
mediate interest  to  each  individual  in  the  state;  but  in  a  broad 
sense,  such  matters  are  of  the  greatest  importance  to  the  state, 
and  to  all  of  its  citizens,  for  they  aflfect  the  public  welfare. 

It  is  a  fact  that  in  some  of  the  localities  where  water  powers 
have  been  developed,  stream  flow  records  have  been  kept  for 
a  'number  of  years,  and  we  have — ^in  a  limited  way — ^some 
knowledge  of  the  flow  of  the  streams  of  the  state.  In  Wiscon- 
sin  I  think  perhaps  the  longest  records  have  been  kept  by  the 
United  States  engineer  on  the  Upper  Pox,  Wisconsin,  and  Mis- 
sissippi rivers.  Work  of  this  character  has  also  been  carried 
on  by  the  United  States  Geological  Survey,  beginning  about 
1903.  Congress,  however,  has  not  realized  the  great  impor- 
tance of  this  work,  and  about  1908  the  amount  of  money  that 
was  appropriated  for  tHTs  service  was  reduced  and  has  since 
been  inadequate  for  the  work.  The  consequence  was  that 
about  that  date  the  gauging  stations  throughout  the  state  were 
abandoned,  and  the  only  observations  that  have  been  carried 
on  since  have  been  at  private  expense.  The  obser^'ations  thus 
being  made  are  very  limited.  The  Wisconsin  Valley  Improve- 
ment Association  is  making  some  observations,  and  I  have  been 
having  observations  taken  on  a  number  of  streams  on  which  I 
am  carrying  on  investigations.    All  these  observations  are  being 
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ftumished  gratuitously  to  the  (geological  Survey.  This  work 
can  be  done  without  large  expense  and  many  who  are  interested 
in  the  subject  will  gladly  co-operate  with  the  state  and  thus 
reduce  the  expense.  The  matter  can  be  carried  on  by  the  (Geo- 
logical and  Natural  History  Survey,  and  it  is  quite  likely  that 
the  United  States  Oeological  Survey  would  co-operate  and  so 
reduce  the  expense. 

A  knowledge  of  the  flow  of  pur  streams  under  all  of  the  con- 
ditions of  wet  and  dry  seasons  that  obtain  from  year  to  year 
through  a  long  series  of  years  is  of  very  great  importance  and 
I  believe  that  the  state  should  provide  for  this  work. 
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